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SUPREME  COURT  OF  JUDICATURE 
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JUNE  TEEM,  1875. 


HORATIO    G.  ARMSTRONG  v.  THE    PENNSYLVANIA    RAIL- 
ROAD COMPANY. 

1.  It  is  not  tdlra  vires  for  a  canal  company,  having  the  right  to  draw 
water  from  a  public  river  for  its  chartered  purpose,  to  agree  to  dis- 
charge its  waste  water  at  a  certain  point. 

2.  Quere.  Whether  such  agreement  can  stipulate  for  a  continuance  of 
such  supply,  notwithstanding  that,  in  the  fair  judgment  of  the  officers 
of  the  company,  its  convenience,  or  real  interest,  requires  the  cessa- 
tion of  such  privilege. 


Demurrer  to  second  count  of  declaration.  This  count 
stated  that  the  plaintiff  was  the  owner  of  a  paper  mill  and 
premises,  situate  in  Trenton,  through  and  over  which  premi- 
ses ran  a  certain  stream  or  water  course,  known  as  Petty's 
run,  and  which  stream,  &c.,  before,  &e.,  had  run  and  flowed, 
and  of  right  ought  to  have  run  and  flowed,  and  still,  of  right, 
ought  to  run  and  flow  "  unto  the  said  mill,  in  great  plenty 
and  abundance ; "  that  the  defendant  was  possessed  of  certain 
lands  and  embankments  thereon,  with  a  certain  water  course 
flowing  between  the  same,  known  as  the  feeder  of  the  Dela- 
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ware  and  Earitan  Canal ;  that  in  the  side  of  the  embankment 
of  said  feeder  an  aperture,  outlet,  or  waste-weir  had  been 
placed,  "through  which  large  quantities  of  waste  water  had 
flowed,  and  still,  of  right,  ought  to  flow,  from  the  water  flow- 
ing in  the  said  feeder  to  the  channel"  of  Petty's  run  afore- 
.said,  &c.  The  grievance  complained  of  was  the  stopping  up 
of  this  aperture  by  the  defendants,  it  being  alleged  that  there 
was  waste  water  at  the  time,  which  was  thereby  prevented  from 
flowing  down  said  Petty's  run  to  the  plaintiff''s  mill,  &g. 

Argued  at  February  Term,  1875,  before  Beasley,  Chief 
Justice,  and  Justices  Dalrimple  and  Knapp. 

Tor  the  defendant,  E.  T.  Green. 

Tor  the  plaintiff,  Jos.  C.  Potts. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  But  a  single  question  was 
presented  for  consideration  upon  the  argument  of  this  de- 
murrer. 

It  was  insisted,  that  it  was  a  legal  impossibility  for  the 
plaintiff"  to  have  acquired  a  right  to  a  continuance  of  the 
flow  of  this  waste  water  from  the  feeder  of  the  canal  of 
the  Delaware  and  Earitan  Canal  Company,  the  ground  of 
this  position  being  that  such  company  had  not  the  compe- 
tency to  make  such  a  grant.  But  I  am  not  prepared  to  go 
to  that  length.  It  is  unquestionable,  that  a  corporation  of 
this  character  is  under  great  restrictions  in  a  matter  of  this 
kind,  and  it  may  be  that  the  power  of  this  particular  com- 
pany is  more  than  usually  circumscribed.  There  is,  obvi- 
ously, nothing  in  the  charter  of  this  canal  company  that 
seems  to  favor  the  idea  that  it  can  grant,  at  its  will,  or  for  its 
profit,  any  portion  of  tlie  water  it  is  authorized  to  draw  from 
the  river.  The  legislative  grant  to  it  is,  "  to  supply  the  said 
■canal  with  water  from  the  river  Delaware,  by  constructing  a 
feeder,"  which  feeder,  as  well  as  the  canal  itself,  is  made  a 
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public  highway.  Such  privileges,  originating  in  politic  con- 
siderations, cannot  be  either  hampered  or  frittered  away  by 
engagements  or  concessions,  but  must  be  retained  in  the 
hands  of  the  corporation,  to  be  applied  exclusively  to  the 
objects  for  the  promotion  of  which  they  were  bestowed.  In 
this  feature,  this  present  case  is  signally  distinguishable  from 
the  usual  instance  of  an  artificial  water  course,  under  the 
<»wnership  or  control  of  a  private  proprietor,  as  such  latter 
interests  are  subject,  in  all  respects,  to  the  unrestricted  will  of 
the  owner.  The  legal  discrimination  between  these  two 
kinds  of  property  is  marked,  with  much  clearness,  in  the 
important  case  of  The  Proprietors  of  the  Stqffordshire,  &c., 
Canal  Navigation  v.  The  Proprietors  of  Birmingham  Canal 
Navigations,  reported  in  Laio  Reports,  1  H.  of  L.  Appeals,  p. 
254.  The  water  from  one  of  these  ciuials  had,  by  reason  of 
the  use  of  its  locks  in  a  certain  maladjusted  fashion,  run  in 
considerable  quantities  into  the  other,  and  on  the  attempt 
being  made  to  save,  by  means  of  an  improved  apparatus,  this 
unnecessary  expenditure  of  water,  this  the  recipient  company 
resisted,  and  set  up,  among  other  grounds,  a  claim  to  the 
water,  by  virtue  of  a  grant,  which,  it  was  urged,  was  to  be 
implied  from  long  continued  user.  But,  with  reference  to 
this  position,  the  Lord  Chancellor,  Chelmsford,  denied  the 
power  of  the  canal  company  to  make  a  grant  of  the  use  of 
the  water,  h9lding  that  such  an  act  would  have  been  ultra 
vires;  and,  in  the  same  case.  Lord  Cran worth,  in  view  of  the 
public  purpose  of  the  corporation,  says  that  the  water  in  the 
canal  "  is  not  a  natural,  or  even  artificial,  stream,  in  the  sense 
in  which  those  words  are  understood  in  the  many  cases  in 
which  the  law  relating  to  flowing  water  has  been  considered. 
The  water  in  this  canal  is  not  flowing  water.  It  is  water 
accumulated  under  the  authority  of  the  legislature,  in  what 
is,  in  fact,  only  a  tank  or  reservoir,  which  the  respondents  are 
bound  to  economize  and  use  in  a  particular  manner,  for  the 
convenience  of  the  public.'^  The  justness  of  this  view  of 
the  law,  on  this  subject,  it  would  be  difficult  to  controvert, 
for  the  principles  asserted  are  nothing  more  than  the  familiar 
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maxim,  that  a  corporate  body  cannot  exercise  any  right,, 
except  such  as  is  given  in  express  terms,  or  by  reasonable 
intendment,  and  is  incompetent  to  grant  away  any  power  or 
acquisition  which  can  be  of  use  in  the  performance  of  its  cor- 
porate functions. 

But  it  is  obvious  that  this  proposition  does  not  cover  the 
wdiole  of  the  ground  requisite  for  the  support  of  the  present 
demurrer.  Going  beyond  the  doctrine  of  the  foregoing  case, 
this  court  is  now  asked  to  hold,  that  a  corporation  cannot 
lease  or  grant,  it  may  be  for  a  short  period  of  time,  a  jiart  of 
its  property  for  which  it  may  have  no  immediate  need.  It 
is  here  denied  that  this  canal  company  can  utilize  its  super- 
fluous and  waste  water.  This  seems  to  be  pushing  a  necessary 
doctrine  to  an  extreme.  I  see  no  legal  obstacle  to  this  canal 
company,  being  in  need  of  a  place  over  which  to  discharge 
its  waste  water,  agreeing  with  a  land-owner  that,  in  consider- 
ation of  such  privilege,  he  shall  have  the  use  of  such  water 
as  long  as  it  is  consistent  with  the  convenience  or  well  being 
of  the  company  to  let  it  off  at  that  point.  Whether  an 
agreement  can  go  beyond  that,  and  stipulate  for  a  continu- 
ance of  such  supply,  notwithstanding  that,  in  the  fair  judg- 
ment of  the  officers  of  the  company,  its  convenience  or  real 
interest  requires  the  cessation  of  such  privilege,  is  a  more 
important,  and,  it  may  be,  a  more  difficult  question,  which  it 
is  not  necessary  to  consider  until  the  state  of  the  circumstances 
is  presented  to  the  court.  The  claim  of  the  plaintiff  is 
stated  in  general  terms  in  the  count,  so  that,  at  this  stage  of 
the  case,  it  is  impossible  to  discern  whether  it  rests  on  the 
exercise  of  a  slipposed  right  to  grant  its  water  at  will,  or  on 
tlie  more  justifiable  claim  of  the  ability  to  grant  away,  for  a 
reasonable  terra,  its  superfluity. 

The  doctrine  that  a  corporation  may  incidentally  turn  to 
account  a  part  of  its  property  not  immediately  useful  to  the 
chartered  enterprise,  was  put  in  practice  in  the  case  of  Simp- 
son V.  The  Westminster  Palace  Hotel  Company,  2  De  Gex, 
Fisher  &  Jones  141.  That  was  a  company  established  to 
build  an  hotel,  and  carry  on  the  hotel  business ;  and  having 
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put  up  a  building  which  proved  to  be  excessively  capacious, 
the  directors  rented  a  large  number  of  the  rooms  to  the  India 
Board,  and  the  question  was  whether  such  renting  was  not 
ultra  vires.  The  judgment  sustained  this  act  of  the  directors, 
for  the  reason  that  there  was  no  permanent  diversion  of  the 
building  from  the  purposes  of  its  institution,  and  this  con- 
clusion was  affirmed,  on  appeal,  in  the  House  of  Lords — 8 
H.  of  L.  Cases  712.  On  the  assumption,  therefore  that  the 
canal  company,  in  the  present  case,  has  done  nothing  more 
than  to  grant  away,  temporarily,  the  use  of  its  waste  water 
to  the  plaintiff,  it  is  not  impossible  that  a  cause  of  action  has 
arisen  for  a  wrongful  violation  of  such  agreement.  Whether 
such  a  contract  can  be  presumed  from  the  mere  fact  of  a 
user,  however  long  continued,  is  not  now  a  subject  for  con- 
sideration, as  such  a  right  could,  under  proper  conditions,  be 
granted;  the  count  which,  in  its  general  terms,  is  broad 
enouo-h  to  embrace  such  cause  of  action,  cannot  be  success- 
fully  demurred  to. 

The  plaintiff  must  have  judgment. 

Cited  in  Hoppock's  ExWs  v.  United  N.  J.  R.  B.  Co.,  11  C.  E.  Gr.  290. 


ABRAHAM   D.  SALMON  v.  THE  DELAWARE,  LACKAWANNA 
AND  WESTERN  RAILROAD  COMPANY. 

1.  A  railroad  company  is  bound  to  keep  its  track  and  contiguous  land 
clear  of  materials  likely  to  be  ignited  from  sparks  issuing  from  its  lo- 
comotive, properly  constructed  and  driven. 

2.  A  person  owning  land  contiguous  to  a  railway,  is  not  obliged  to  keep 
the  leaves  falling  from  his  trees,  from  being  carried  by  the  wind  to 
such  railway ;  nor  to  keep  his  lands  clear  of  leaves  and  combustible 
matter  ;  nor,  on  failure  to  perform  such  acts,  does  he  become  contribu- 
tory to  the  production  of  a  fire  originating  in  the  carelessness,  on  its 
own  land,  of  the  railroad  company. 


In  case.     On  demurrer  to  declaration. 

Argued  at  February  Terra,  1875,  before  Beasley,  Chief 
Justice,  and  Justices  Dalrimple  and  Kxapp. 
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Salmon  v.  Delaware,  Lackawanna  and  Western  R.  R.  Co. 
For  the  plaintijff  H.  C.  Pitney. 

For  the  defendant  J.  Vanatta,  Attorney-General. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  suit  originated  in  a  fire 
occasioned  by  sparks  from  a  locomotive  of  the  defendant. 

The  fifth  and  sixth  counts  of  the  declaration,  which  has 
been  skilfully  drawn,  omit,  altogether,  the  usual  allegation 
of  negligence  in  the  use  of  the  locomotive  of  the  defendant ;, 
and  in  lieu  thereof,  and  for  the  purpose  of  showing  an  omis- 
sion of  duty  on  the  part  of  the  defendant,  sets  forth  that  the 
railroad  track  was  suffered  to  be  encumbered  with  combusti- 
ble matter,  and  that  the  fire  in  question  was  caused  by  igneous 
cinders  falling  from  the  locomotive  upon  such  matter,  and 
being  thence  communicated  to  the  woodland  of  the  plaintiff.. 
The  duty  of  the  defendant,  in  this  respect,  is  stated  in  these 
words,  viz. :  "And  thereupon  it  became  the  duty  of  the  de- 
fendants, when  said  locomotive  engines  were  being  propelled 
along  said  railroad  track,  to  preserve  and  keep  the  said  strips 
of  land  in  such  a  condition  that  fire  should  not  be  occasioned 
by  reason  of  the  hot  ashes,  burning  coals,  and  other  igneous 
matter  falling  and  settling  thereon  from  out  of  the  said  loco- 
motive engines,  and  to  take  all  necessary  precautions  to  prevent 
any  fire  which  might  be  occasioned  on  said  strips  from  extend- 
ing to  and  burning  the  said  sprouts,  wood,  timber,  and  fences 
on  the  said  last  mentioned  track  of  the  said  plaintiff."  The 
neglect  of  this  duty  is  the  gravamen  of  these  two  counts ;  and 
for  the  purpose  of  testing  their  sufficiency,  the  defendant  has 
put  in  a  demurrer. 

The  question,  therefore,  on  this  issue  is,  whether  a  railroad 
company  owes  to  the  owner  of  the  adjacent  land  the  duty  of 
keeping  its  track  clear  of  matter  liable  to  become  ignited  by 
fire  from  its  locomotives — such  engines  being  constructed 
in  all  respects,  in  a  legal  manner,  and  being  handled  with 
care  and  skill. 
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After  a  careful  consideration  of  this  subject,  my  opinion  is, 
that  the  duty  in  question  was  incumbent  on  the  defendant. 
Such  duty  appears  to  arise,  by  reasonable  intendment,  out  of 
legislative  grant  to  these  corporations  of  the  franchise  to  run 
their  locomotives.  In  the  absence  of  chartered  rights,  the 
use  of  such  engines  in  the  usual  way,  traversing  whole  dis- 
tricts, and  throwing  cinders  and  particles  of  fire  on  all  sides, 
over  the  lands  in  the  vicinity  of  the  road,  would  be,  upon  the 
ordinary  principles  of  the  law,  undeniable  nuisances.  But, 
in  view  of  the  necessities  of  our  advanced  civilization,  the  use 
of  such  instruments  has  been  legalized.  In  the  name  of  the 
public,  the  landed  proprietor  has  been  compelled  to  submit 
to  annoyance,  and  to  yield  up  a  portion  of  his  abstract  rights 
to  the  convenience  of  the  community.  But  such  sacrifice,  on 
the  part  of  the  land-owner,  under  the  enlightened  policy  of 
this  state,  as  well  as  under  that  of  all  other  civilized  countries, 
has  been  made  as  light  as  practicable.  If  the  land  of  the  cit- 
izen has  been  taken  from  him  by  compulsion,  it  has  been 
paid  for;  and  where  he  has  been  subjected  to  other  loss,  he 
has  received  compensation.  Nor  is  this  all ;  he  has  another 
guaranty  against  oppression,  which  is,  that  the  privileges  held 
by  these  companies,  are  all  granted  on  the  implied  condition 
that  they  are  to  be  so  used  as  to  occasion  no  unnecessary 
injury  to  the  citizen.  If  it  is  legal  to  run  their  engines,  such 
engines  must  be  of  the  best  construction ;  and  if  they  can 
scatter  their  cinders  and  sparks,  it  can  be  done  only  within 
the  limit  of  a  strict  necessity.  If,  in  these  respects,  such 
stringent  obligations  exist,  why  are  these  companies  to  be 
dispensed  from  all  obligation,  if  their  tracks  are  left  in  a  dan- 
gerous condition  with  respect  to  fire?  They  are  bound  to 
prevent,  by  the  use  of  the  most  approved  device,  the  escape 
of  the  fire  from  their  engines ;  what  absolves  them  from  all 
care  as  to  such  fire  as  soon  as  it  has  left  such  engines  ?  It  is 
presumed  that  no  one  would  claim  immunity  for  one  of  these 
companies  if  it  should  place  stacks  of  hay  or  straw  in  close 
vicinity  to  its  track,  and  firing  them,  as  it  undoubtedly  would, 
with  its  engine,  should  thus  communicate  the  fire  to  the  adja- 
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ceut  lands ;  and  yet  it  is  not  easy  to  see  the  principle  that 
would  impose  a  responsibility  in  such  case  which  would  not 
do  so  for  the  omission  to  put  its  track  in  a  safe  condition. 
We  are  apt  to  forget,  when  we  consider  this  subject,  that  the 
entire  irresponsibility  possessed  by  these  companies  for  damage 
done  by  the  fires  which  they  occasion  in  the  due  exercise  of 
their  privileges,  is  derived  exclusively  from  their  charters; 
but  bearing  this  fact  in  mind,  it  becomes  much  less  difficult 
to  assign  the  limit  to  such  irresponsibility.  Being  simply 
clothed  with  the  legal  capacities  of  ordinary  persons,  if  by  the 
use  of  an  engine  on  their  own  lands  filled  with  combustible 
matter,  they  should  fire  such  matter,  and  the  flames  should 
be  carried  on  to  the  lands  adjacent,  there  would  be  no  question 
as  to  the  responsibility  for  such  an  act ;  and  the  question,  in 
such  cases  as  the  one  now  before  us,  therefore  is,  with  respect 
to  the  extent  of  the  immunity  which  has  been  given  to  these 
artificial  persons.  The  inquiry,  in  fact,  is  simply  as  to  the 
construction,  in  this  particular,  of  the  charter  of  the  corpora- 
tion. Did  the  legislature  mean  to  exempt  such  corporations 
from  all  that  liability  to  which,  at  the  common  la\^,  they 
would  have  been  subject,  for  firing  their  own  land  under  the 
conditions  already  specified?  I  can  see  no  reason  to  infer, 
cither  from  the  language  of  the  charter,  of  this  company,  or 
from  the  business  authorized,  that  such  was  the  legislative 
intention.  That  a  railroad  company  should  be  exonerated 
from  liability  for  fire  unavoidably  caused  by  sparks  from  their 
engine,  was  reasonable  enough ;  but  that  such  exoneration 
should  be  given  for  fire  originating  from  combustible  matter 
imnecessarily  being  on  their  own  land.  Mould  seem  to  be  a 
.superfluous  concession.  It  should  never  be  forgotten,  that 
grants  of  this  kind  are  to  be  construed  strictly,  and,  as  was 
intimated  by  Lord  Langdale,  {Colman  v.  Eastern  Counties 
JR.  Co.,  10  Beav.  1,)  as  it  is  the  public  interest  to  protect,  as 
far  as  possible,  the  rights  of  every  individual,  such  grants 
must  always  be  carefully  looked  to,  and  must  not  be  extended 
further  than  the  legislature  has  provided,  or  than  is  properly 
required    for  the  purposes  which  it  has  sanctioned.     There 
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appears  to  be  no  reason  whatever,  why,  to  the  evident 
-detriment  of  the  owners  of  lands  along  a  railroad  track,  a 
privilege  should  be  conferred  on  such  company  to  run  their 
locomotives,  surrounded  on  their  own  premises  by  materials 
so  combustible  as  to  be  in  constant  danger  of  being  fired  by 
such  engines  when  running  under  ordinary  conditions. 

This  precise  question  does  not  appear  to  have  been  very 
much  considered  by  the  courts.  There  are  only  two  English 
cases  which  seem  directly  to  touch  tlie  subject,  the  first  being 
that  of  Vaughan  v.  Taff  Vale  Raihoay  Company,  5  Hurl.  & 
Nor.  679.  In  this  case  there  were  two  counts  in  the  declara- 
tion ;  the  first  count  charging  that  the  fire  was  communicated 
directly  by  sparks  from  the  engine ;  the  second  count  averred 
that  the  j)remises  of  the  defendant  were  out  of  order,  from 
having  been  left  in  a  state  liable  to  combustion,  and  that 
thereby  the  fire  complained  of  had  occurred.  In  the  Ex- 
-chequer  Chamber,  Chief  Justice  Cockburn,  in  the  course  of 
his  remarks,  says :  "  As  regards  the  second  count,  if  the 
facts  alleged  in  that  count  had  been  established  by  the  verdict 
of  the  jury,  the  defendants  would  have  been  liable."  But 
the  exigency  did  not  require  the  point  to  be  decided,  so  that 
all  that  can  be  claimed  from  this  case  is  that  it  contains  this 
weighty  expression  of  opinion  on  the  matter  in  question. 

The  other  case,  which  is  closely  pertinent,  is  that  of  Smith 
V.  The  London  and  Southwestern  Railway  Company,  reported 
in  Law  Rep.,  5  Com.  Pleas  98.  The  circumstances  were 
that  the  workmen  of  the  company  had  left,  for  several  weeks 
during  the  dry  weather,  the  cuttings  from  the  grass  and 
hedges  along  the  line  of  the  road,  which,  taking  fire  from  an 
engine  properly  constructed  and  driven,  the  sparks  and  flames 
were  carried  over  intervening  lands  to  the  property  of  the 
plaintiff.  It  thus  appears  that  the  only  negligence  alleged 
was  the  omission  to  keep  the  track  free  from  inflammable 
matter;  and  an  examination  of  this  report  will  show  that 
neither  the  counsel  of  the  railroad  company  nor  the  court 
suggested  a  doubt  with  respect  to  the  legal  duty  of  the  com- 
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pany  to  see  that  its  premises  were  in  such  a  condition.  The 
judgment  in  the  case  was  in  favor  of  the  plaintiff. 

A  similar  responsibility  on  the  part  of  railroad  companies 
has  been  enforced  by  the  courts  of  some  of  the  western  states^ 
as  will  appear  from  some  of  the  decisions  to  be  hereafter  cited 
on  the  point  next  to  be  considered. 

But  there  is  another  aspect  to  this  case. 

Besides  the  counts  already  considered,  there  are  four  others, 
and  these  latter  ones,  unlike  the  former,  contain  an  averment 
that  the  fire  communicated  to  the  premises  of  the  defendant, 
and  thence  spreading  to  the  land  of  the  plaintiff,  originated 
from  the  carelessness  of  the  defendant  in  the  use  of  its  loco- 
motives. To  these  counts  there  is  a  special  plea,  the  object 
of  which  is  to  set  up  contributory  negligence  on  the  part  of 
the  plaintiff.  The  facts  stated  with  this  view  are,  that  the 
lands  of  the  plaintiff,  adjoining  the  railroad,  "  were  covered 
with  living,  growing  trees,  saplings  and  bushes,  &c.,  which 
annually  produced  and  shed  great  quantities  of  leaves;"  that 
the  plaintiff,  *'  during  all  that  time,  took  no  care  of  or  in 
regard  to  said  leaves,  and  did  nothing  whatever  to  prevent 
them  from  blowing  and  drifting  from  the  said  lands  of  the 
said  plaintiff  to,  over  and  upon  the  said  railroad  track  of  the 
said  defendant,  but  permitted  them  to  be  and  remain  where 
they  fell,  on  his  said  tracts  of  land,  to  there  become  dry  and 
inflammable,  and  then  to  be  from  thence,  by  the  winds,  from 
time  to  time,  driven,  carried  and  thrown  from  the  said 
lands  of  the  said  plaintiff  to  and  upon  the  said  lands  and 
railroad  track  of  the  said  defendant,  and  in  such  manner  that 
said  leaves  farmed  a  continuous  line  of  dry,  combustible 
matter,  extending  from  the  said  lands  and  railroad  track  of 
the  defendant  to  the  said  lands  of  the  said  plaintiff,  and  that 
said  leaves,  "while  the  said  defendant  was  using  its  said 
railroad,  and  its  locomotive  engines  thereon,  in  a  lawful  and 
careful  manner,  accidentally  and  unavoidably  caught  fire," 
and  thence  the  injury  complained  of. 

This  plea,  it  is  manifest,  demands  for  its  support  the  con- 
cession, that  the  law  requires  a  man  to  alter  the  natural  con- 
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ditions  of  his  property,  and  to  control,  in  some  degree,  the 
operation  of  the  laws  of  nature  with  respect  to  such  property, 
in  favor  of  the  owner  of  the  adjacent  lands.  But  this  con- 
cession, I  think,  cannot  be  made.  In  the  absence  of  special 
legislation,  a  man  does  not  become  a  wrong  doer  by  leaving 
his  property  in  a  state  of  nature.  If  water  falls  from  the 
clouds  upon  its  surface,  the  owner  is  not  obliged  to  counter- 
act the  law  of  gravity  in  order  to  prevent  such  water  from 
flowing  on  to  the  adjacent  land ;  or  if  the  soil  becomes  dis- 
integrated by  the  action  of  the  heat,  he  is  under  no  duty  to^ 
prevent  the  dust  thence  arising  from  being  carried  through 
the  air  into  the  house  of  his  neighbor.  Such  results  ar«- 
purely  sequences  of  natural  causes,  and,  like  all  other  effects 
of  the  vis  major,  must  be  submitted  to;  they  cannot,  in 
themselves,  form  any  ground  for  a  legal  complaint.  When 
this  plea,  therefore,  attempts  to  fashion  a  wrong  out  of  such 
matters,  the  very  essence  of  legal  liability,  in  this  department 
of  torts,  is  overlooked.  Legal  negligence  does  not  consist 
simply  of  an  omission  to  do  that  which  would  have  prevented 
the  infliction  of  damage  on  another,  but,  in  addition  to  this, 
it  involves  a  breach  of  duty.  Mr.  Wharton,  in  his  complete 
and  carefully  considered  definition  of  negligence,  in  its  civil 
relations,  says  it  "  is  such  an  inadvertent  imperfection,  by  a 
responsible  human  agent,  in  the  discharge  of  a  legal  duty,  as- 
immediately  produces,  in  an  ordinary  and  natural  sequence, 
a  damage  to  another."  Law  of  Neg.,  §  2.  This  plea  charges- 
that  the  plaintiif  did  not  prevent  the  leaves  falling  from  his 
trees,  from  being  carried  by  the  wind  to  the  land  of  the 
defendant,  but  it  altogether  fails  to  show  that  he  was  under 
any  legal  obligation  so  to  do.  If  the  law  annexed  such  a 
condition  as  that  to  the  ownership  of  land,  an  action  would 
lie  for  every  leaf  that  should  be  blown  by  the  wind  from  the 
trees  upon  such  land  to  the  neighboring  property.  But  there 
is  no  such  obligation  known  to  the  law.  All  land  is  subject 
to  the  servitude  of  receiving  the  leaves  brought  to  it  in  the 
course  of  nature,  and,  as  a  compensation,  can  dispose  of  it& 
own  leaves  in  the  same  manner.     The  consequence  is,  there 
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was  no  negligence  in  the  plaintiff's  allowing  the  leaves  in 
question  to  be  carried  to  the  roadway  of  the  defendant,  and 
that  being  so,  it  follows  that,  being  on  the  land  of  the  defend- 
ant rightfully,  it  became  its  duty  to  remove  them  when  it 
desired  to  use  fire  on  its  land  under  dangerous  conditions. 

Under  the  force  of  the  principles  thus  adopted,  it  becomes 
also  manifest  that  the  plaintiff  is  not  chargeable  with  any 
legal  neglect  from  leaving  fallen  leaves,  the  product  of  the 
trees,  on  his  own  land.  It  was  his  right  to  leave  them  there. 
A  person  is  not  called  on  to  anticipate  negligence  on  the  part 
of  another,  and,  by  way  of  prevention,  to  make  provision 
against  its  effects.  The  fire  in  question,  upon  the  facts  stated 
in  these  pleadings,  was  caused  solely  by  the  illegal  act  of  the 
defendant,  and  there  is  no  provision  of  law  which  required 
the  plaintiff  to  foresee  the  doing  of  such  an  act,  and  to  put 
his  own  land  in  a  situation  to  withstand  its  effect.  He  owed 
no  duty  to  the  defendant  in  this  respect,  and  consequently, 
negligence,  in  the  legal  sense,  cannot  be  imputed  to  him.  It 
never  would  be  thought  that  a  person  owning  land  in  the 
vicinity  of  a  canal  was  bound  to  raise  embankments  around 
such  property,  to  guard  against  its  overflow  from  water 
escaping  by  negligence  from  such  artificial  aqueduct,  and  yet 
the  contention  for  the  existence  of  such  an  obligation  would 
be  quite  as  tenable  as  is  the  claim  that  the  present  plaintiff 
was  bound  to  put  his  property  in  a  condition  to  withstand  a 
fire  proceeding  from  the  heedlessness  of  the  defendant.  I  am 
aware  that  it  has  been  ruled  in  Illinois,  that  the  owners  of 
lands  contiguous  to  railroads  are  as  much  bound  to  keep  their 
lands  free  froln  dry  grass  and  weeds  as  the  railroad  company 
is  on  its  roadway,  but  I  regard  such  cases  as  opposed  to  well 
settled  legal  principles.  Ohio  and  M.  R.  R.  Co.  v.  Shane- 
felt,  4:7  Illinois  497  ;  Illinois  Central  R.R.  Co.  v.  Frazier,  lb. 
505 ;  Illinois  Central  R.  R.  Co.  v.  Nunn,  51  Illinois  78.  If 
this  is  the  doctrine  of  the  law,  it  is,  I  think,  entirely  mani- 
fest that  the  long  line  of  decisions  on  the  subject  of  the  care- 
less use  of  fire  by  a  proprietor,  on  his  own  property,  which 
we  find  in  the    books,  have  been   rendered  in  utter  disre- 
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gard  to  this  important  condition.  The  ruling  of  the  courts 
has  invariably  been,  that  every  proprietor  is  responsible 
for  the  ordinary  and  natural  consequences  of  the  careless 
use  of  fire  on  his  own  premises,  and  this  without  the  least 
reference  to  the  condition  of  the  adjacent  lands,  to  which 
the  conflagration  has  spread.  No  support,  in  any  of  these 
authorities,  can  be  found  for  the  assumption,  that  if  a  land- 
owner places  his  stacks  of  grain  or  hay  on  the  rnnfines  of 
his  land,  that  thereby,  in  a  legal  point  of  view,  he  becomes 
a  contributor  to  a  fire  occasioned  by  negligence  on  the  land 
of  his  neighbor.  By  such  an  act,  it  is  true,  he  takes  the  risk 
of  the  consequences  of  an  accidental  fire  on  the  contiguous 
premises,  but  not  of  a  neglect  which  he  can  be  called  upon 
neither  to  anticipate  nor  to  guard  against.  In  the  leading 
case  in  Illinois  it  is  assumed,  that  the  same  duty  which  will 
compel  the  railway  company  to  clear  its  roadway  of  com- 
bustibles, imposes  an  equal  obligation  on  the  owner  of  the 
contiguous  land,  but  the  distinction  between  the  cases  is 
obvious :  the  company  uses  a  dangerous  agent,  and  must  pro- 
vide proper  safeguards ;  the  land-owner  does  nothing  of  the, 
kind,  and  has  a  right  to  remain  quiescent. 

The  plaintiff  should  have  judgment.. 


JOSEPH  ASHMOKE  v.  THE  PENNSYLVANIA  STEAM  TOWINO 
AND  TRANSPORTATION  COMPANY. 

1.  Statements  made  by  a  general  agent,  in  order  to  be  evidence  against 
his  principal,  must  have  been  made  in  the  course  of  the  business  en- 
trusted to  him. 

2.  This  rule  excludes  all  statements  or  narrations  of  such  agent,  which, 
although  relating  to  the  business  of  the  principal,  were  not  made  in 
execution  of  the  agency. 


In  case.     On  motion  for  a  new  trial. 

Argued  at  February  Term,  1875,  before  Beasley,  Chief 
Justice,  and  Justices  Dalrimple,  Depue  and  Knapp. 
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For  the  motion,  E.  T.  Green. 
Contra,  Alfred  Reed. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  suit  was  for  damages 
■caused  by  the  carelessness  of  the  defendant  in  towing  a  boat, 
of  the  plaintiff.  The  alleged  want  of  care  consisted  in  run- 
ning upon  a  snag,  whereby  the  plaintiff's  boat  was  injured 
and  sunk ;  and,  at  the  trial,  the  central  fact  in  dispute  was, 
whether  the  existence  of  the  snag  in  question  was  known  to 
the  agent  of  the  defendant.  To  prove  this  fact  of  knowledge, 
several  witnesses  testified  that  the  agent  in  charge  of  the  boats 
of  the  defendant,  and  who  is  here  to  be  regarded  as  the  gene- 
ral agent  in  charge  of  this  business  of  towing,  admitted  to 
them  that  he  knew  of  this  snag  before  the  happening  of  the 
accident.  These  conversations,  embracing  these  admissions, 
were  entirely  casual,  and  were  not  connected  witli  the  doing 
of  any  act  within  the  scope  of  the  agent's  authority.  It  is 
now  insisted  that  these  conversations  were  not  admissible  in 
evidence. 

At  the  trial,  the  alternative  was  between  letting  in  this  evi- 
dence, or  non-suiting  the  plaintiff;  and  as  some  of  the  books 
intimate  that  a  distinction  exists  with  respect  to  the  rules  of 
•evidence  between  the  statements  made  by  a  general  agent  and 
those  made  by  a  special  agent,  whereby  the  former  are  placed 
on  a  broader  principle  than  the  latter,  it  was  thought  best, 
though  with  much  misgiving,  not  to  rule  out  the  offered  tes- 
timony. Favorable  to  the  view  thus  taken  at  Nisi  Prius,  is 
the  statement  in  note  239,  appended  to  Phillips'  Evidence,  to 
the  effect  that  some  of  the  cases  put  the  power  of  the  general 
agent  to  make  admissions  on  the  same  footing  as  the  power 
of  the  principal  himself.  But  upon  carefully  examining  the 
authorities  referred  to,  they  do  not  support  this  doctrine, 
except  in  a  very  loose  sense.  I  do  not  find  any  of  them  rule 
the  point.  And  even  if  any  of  them  maintained  such  a  rule, 
they  ought  not  to  be  followed,  for  such  a  rule  would,  as  it 
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seems  to  me,  be  inconsistent  with  true  policy  and  correct 
principle.  With  regard  to  the  law  of  evidence,  I  think  there 
should  be  no  difference  whatever  between  the  binding  effect 
of  the  admissions  of  a  general  and  a  special  agent.  In  both 
cases  alike,  the  rule  should  be  that  the  admission,  to  be  evi- 
dence, was  made  in  pursuance  of  the  power  conferred.  In 
this  particular  there  is  no  difference  between  the  acts  and  the 
words  of  the  agent;  with  respect  to  the  first,  he  must  be 
authorized  to  do  them ;  with  respect  to  the  latter,  he  must  be 
authorized  to  speak  them.  In  each  set  of  instances  it  is  a 
question  of  authority.  Upon  the  basis  of  this  rule,  then,  the 
authority  of  the  general  agent  to  bind  his  principal  by  his 
statements,  would  be  broader  than  that  of  the  special  agent, 
in  the  ratio  of  the  transcendence  of  the  power  of  the  former 
over  that  of  the  latter,  but  the  right  of  each  to  speak  for  his 
principal  would  rest  on  the  same  ground,  that  is,  his  authority 
to  conduct  the  business  confided  to  him.  All  statements 
made  in  the  conduct  of  such  business  are  evidence  against 
the  principal ;  all  others  are  inadmissible,  because  they  are 
unauthorized.  By  considering  the  words  of  the  agent  in  the 
light  of  acts — verbal  acts — the  subject  will  be  cleared  of  all 
obscurity,  and  there  will  be  no  more  difficulty  in  deciding 
when  such  words  are  admissible,  than  there  is  in  concluding 
what  acts  of  the  agent  can  be  proved.  When  the  word  or 
the  act  is  done  in  pursuance  of  the  agent's  duty,  it  can  be 
proved  against  the  principal;  otherwise,  not.  Upon  this 
ground,  I  think  all  the  cases  can  be  made  to  stand.  I  shall 
not  mention  particularly  these  decisions ;  many  of  them  ^vill 
be  found  upon  turning  to  the  note  in  Phillips  on  Evidence, 
already  referred  to,  and  to  Story  on  Agency,  §  134,  et  seq. 
The  doctrine  is  also  very  clearly  stated,  and  its  limits  defined, 
in  the  latest  English  case  upon  the  subject,  being  that  of  The 
Klrhstall  Brewery  Company  v.  The  Furness  Railway  Company, 
L.  R.,  9  Q.  B.  468. 

Manifestly,  then,  the  rule  thus  defined  does  not  embrace 
statements,  declarations  or  admissions  of  the  agent,  which  are 
not  made  in  the  execution  of  the  agency.     That  they  relate 
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to  the  business  of  the  agency,  is  not  sufficient ;  but  they  must 
be  in  performance  of  it.  This  test  excludes  mere  narrations 
and  casual  conversations,  having  a  reference  to,  but  no  effect 
in,  the  discharge  of  the  delegated  duty.  For  the  purpose  of 
illustration  :  In  the  case  of  Horse  v.  Connecticut  River  Rail- 
road Company,  6  Gray  450,  it  was  correctly  held  that,  in  an 
action  against  the  corporation  for  the  loss  of  a  trunk,  the 
admissions  of  the  conductor,  baggage-master  or  station-master, 
as  to  the  manner  of  the  loss,  made  in  answer  to  inquiries  of 
the  passenger,  the  next  morning  after  the  loss,  are  admissible 
in  evidence  against  the  corporation,  for  the  reason,  in  the 
words  of  the  court,  that  "  it  was  part  of  the  duty  of  those 
agents  to  deliver  the  baggage  of  passengers,  and  to  account 
for  the  same,  if  missing,  provided  inquiries  for  it  were  made 
within  a  reasonable  time."  While,  in  the  case  of  The  Michi- 
gan Central  Railroad  Company  v.  Gougar,  55  III.  503,  it  was 
decided  that  the  declarations  of  an  engineer  in  charge  of  an 
engine,  made  subsequently  to  the  happening  of  the  accident, 
at  a  time  when  he  was  not  doing  any  business  of  the  company 
in  relation  thereto,  could  not  be  received  as  evidence  against 
the  corporation.  These  two  examples  place  in  a  clear  light 
the  line  of  demarcation  between, -in  cases  of  this  class,  such 
admissions  of  the  agent  as  will  bind,  and  such  as  will  not 
bind,  the  principal,  showing  that  to  make  them  receivable 
they  must  not  only  refer  to  the  business  of  the  principal,  but 
must  be  made  in  pursuance,  and  as  a  part,  of  such  business. 
Applying  this  test,  the  evidence  in  question  in  the  present 
instance  should  have  been  overruled.  It  was  a  statement 
made  by  a  general  agent  with  respect  to  the  business  of  his 
principal ;  but  it  was  a  mere  voluntary  statement,  made  to  a 
person  having  no  interest  in  the  subject  to  which  it  referred,, 
and  was  not  in  the  performance  of  any  part  of  the  duty. 

A  new  trial  should  be  granted. 

CiTEB  in  Sooy  ads.  State,  10  Vr.  148 ;  Steamboat  Co.  v.  Flanagan,  12  Vr.  116^ 
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THE  STATE,  THE  DELAWARE,  LACKAWANNA  AND  WEST- 
ERN RAILROAD  COMPANY,  PROSECUTORS,  v.  THE  HUD- 
SON TUNNEL  RAILROAD  COMPANY. 

1.  On  an  application  for  the  appointment  of  commissioners  to  estimate 
the  damages  on  a  condemnation  of  land  for  the  use  of  a  railroad,  the 
only  inquiry  that,  as  a  general  rule,  will  be  made,  is,  whether  the 
applicant  has  a  prima  facte  right. 

2.  In  this  summary  proceeding,  contestable  questions  will  not  be  decided. 


On  certiorari  to  review  the  appointment  of  commission- 
ers, etc. 

Argued  at  February  Term,  1875,  before  Beasley,  Chief 
Justice,  and  Justices  Dalrimple,  Depue  and  Knapp. 

For  the  plaintiff  in  aertiorari,  J.  Vanatta,  Attorney-General. 

For  the  defendant,  George  G.  French. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  defendant.  The  Hudson 
Tunnel  RailroacT  Company,  is  a  corporation  organized  under 
the  general  railroad  law  of  this  state,  passed  April  2d,  1873. 
This  company  was  recognized  as  an  existing  corporation  by 
the  act  of  the  21st  March,  1874,  entitled,  "  An  act  to  extend 
the  time  for  completion  of  the  Hudson  Tunnel  Eailroad 
Company."  According  to  the  description  in  its  articles  of 
association,  the  road  was  to  commence  "at  some  convenient 
and  eligible  point  upon  the  western  shore  of  the  Hudson 
river,  and  within  or  near  Jersey  City  or  Hoboken,  in  the 
county  of  Hudson,  in  the  State  of  New  Jersey,  and  thence 
to  run,  by  the  most  direct  route,  under  the  bed  of  the  said 
river,  to  a  convenient  and  eligible  point  in  that  part  of  the 
boundary  line  between  the  States  of  New  Jersey  and  New 
York,  lying  between  said  Jersey  City  or  Hoboken,  in  said 
Vol.  IX.  B 
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State  of  New  Jersey,  and  the  city  of  New  York."  It  is 
also  stated  in  these  articles,  that  this  company  is  incorporated 
under  the  laws  of  New  York,  and  that  the  road  is  to  be  built 
in  a  tunnel,  which  is  to  be  twenty-six  feet  wide  and  twenty- 
four  feet  high,  inside  measurement,  and  at  no  place  to  come 
nearer  to  the  surface  than  fifteen  feet,  and  from  that  to  thirty- 
five  feet  below  the  surface  of  the  water. 

In  pursuance  of  the  purpose  of  this  organization,  a  map  of 
the  survey  of  the  route  having  been  duly  filed  in  the  office 
of  the  secretary  of  state,  a  petition  was  presented  to  a  justice 
of  this  court,  setting  forth  the  foregoing  facts,  and  stating 
that  certain  lands  of  the  Morris  and  Essex  Railroad  Com- 
pany and  the  Delaware,  Lackawanna  and  Western  Railroad 
Company,  lessees,  were  necessary  for  the  uses  of  the  contem- 
plated road,  J) rayed  the  appointment  of  commissioners  to 
appraise  the  damages,  according  to  the  statute. 

Upon  this  petition  and  certain  affidavits  which  had  been 
taken,  the  parties  interested  appeared,  by  their  counsel,  before 
the  justice,  and  the  result  of  the  hearing  was  the  appointment 
of  the  commissioners,  and  the  allowance  of  a  certiorari,  for 
the  purpose  of  referring  the  legal  questions  which  were 
involved  to  this  court  for  solution. 

Upon  the  case  thus  presented,  a  number  of  questions  of 
considerable  importance  have  been  discussed.  On  the  part 
of  the  prosecutors  of  this  writ  of  certiorari,  it  was  objected, 
that  the  defendant.  The  Hudson  Tunnel  Railroad  Company, 
had  no  legal  existence  as  a  corporation ;  that,  undei'  the 
general  railroad  law,  a  corporation  cannot  be  created  w^ith 
the  franchise  -►to  build  a  railroad  tunnel  under  an  inter-state 
river ;  that,  by  force  of  the  same  act,  the  land  of  the  prose- 
cutor is  exemj)t  from  sequestration,  as  it  is  necessary  for  its 
own  uses.  But  it  seems  to  me  very  clear,  that  such  matters 
as  these  are  not  to  be  decided  upon  a  summary  proceeding  of 
tliis  nature.  The  application  is  simply  to  have  commis- 
.sioners  appointed  to  ascertain  the  compensation  to  which  the 
prosecutor  will  be  entitled  for  a  certain  portion  of  its  land, 
jf  it  shall  be  taken.     On  such  an   application,  the  right  to 
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take  the  land  cannot  be  adjudicated.  The  appointment  of 
the  commissioners  does  not  establish  such  right,  nor  has  it 
any  tendency  so  to  do.  It  would  be  a  manifest  injustice  to 
the  applying  company  to  attempt  to  adjudicate,  in  this  pro- 
cedure, such  a  point,  as  a  decision  adverse  to  its  rights  would 
entirely  frustrate  the  purposes  of  its  organization,  while  a 
decision  in  its  favor  would  have  no  efficacy  in  establishing  its 
right  to  take  the  land.  Much  less,  in  such  a  proceeding,  is  it 
competent  to  raise  up  the  question  as  to  the  due  incorporation 
of  the  applying  company,  or  whether  it  is  not  usurping  the 
franchise  which  it  claims.  If  this  can  be  done,  then,  in  a 
summary  proceeding,  in  an  incidental  way,  every  land-owner 
whose  proj)erty  is  sought  to  be  condemned,  can  challenge 
the  legal  existence  and  the  corporate  rights  of  such  company, 
to  the  same  extent  that  the  state  can  on  a  quo  warranto. 
Such  a  power  is  entirely  unreasonable,  and  has  no  warrant 
in  legal  principles.  The  nature  of  the  proceeding,  and  all 
its  methods,  are  inappropriate  for  such  a  purpose.  In 
form,  it  is  a  mere  summary  application  to  a  single  judge, 
not  sitting  in  court,  without  pleadings  forming  an  issue,  the 
•officer  being  destitute  of  a  capacity  to  enter  a  judgment  of 
record.  The  judicial  conclusion  would  have  but  a  unilateral 
effect;  it  would  conclude,  upon  all  the  points  decided,  the 
applying  company,  but  would  leave  its  opponent  unbound, 
and  at  liberty  to  re-assert  the  same  rights  before  another 
forum.  Nor  would  it  seem  that  any  limit  could  be  put  to 
this  range  of  subjects  to  be  investigated ;  all  the  grounds  of 
the  right  of  the  applicant,  and  every  matter  of  defence,  would 
be  equally  open  for  discussion  and  decision.  In  the  present 
instance,  the  mode  of  the  applicant's  corporate  organization, 
the  right  of  that  company  to  the  franchise  for  which  it  has 
become  incorporated,  the  right  of  the  prosecutor  to  hold  its 
lands  inviolate  for  its  own  uses,  and  its  privileges  as  riparian 
owner,  by  force  of  certain  covenants  entered  into  with  it  by 
the  agents  of  the  state,  have  all  been  made  part  of  this  pro- 
ceeding. It  is  impossible  that,  by  such  a  method,  subjects  of 
this  kind  can  be  satisfactorily  investigated  or  safely  adjudged. 
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lt seems  to  me,  therefore,  that  the  true  rule  of  practice  is 
this :  The  applicant  in  these  cases  must  make  out  a  prima 
facie  right.  The  petition,  duly  verified,  should  show  the 
incorporation  of  such  applying  company,  its  termini  and 
general  route.  The  fact  that  such  route  has  been  surveyed, 
and  that  the  map  or  survey  has  been  duly  filed,  and  that  the 
lands  sought  to  be  taken,  and  which  should  be  accurately 
described,  are  necessary  for  the  uses  of  such  petitioner.  Upon 
such  a  ground  being  laid,  commissioners  should,  as  a  matter 
of  course,  be  appointed,  unless,  upon  an  inspection  of  the 
case  as  presented,  or  on  the  counter-showing  of  the  land- 
owner, it  can  be  made  apparent  that  the  applicant  has  no 
color  of  right.  Undoubtedly  cases  may  arise  when  the  peti- 
tion should  be  dismissed.  Such  would  be  clearly  the  proper 
course  whenever  it  should  appear  that,  in  some  important 
respect,  the  law  had  not  been  complied  with,  so  that  the- 
applicant,  manifestly,  was  without  a  corporate  capacity,  or  if 
the  land  embraced  in  the  petition  was  obviously  outside  of 
the  line  of  the  survey.  Such  defects  as  these  would  leave 
the  proceedings  a  mere  pretence  and  empty  form,  and  they 
.  would  be  so  treated.  This  line  of  exception  will  embrace 
every  objection  which  is  fatal  and  incontestable.  In  my 
judgment,  on  the  hearing  before  the  judge,  he  should  not,  in 
his  inquiry,  go  much,  if  any,  beyond  this  bound.  All  unceiv 
tain  and  debatable  questions  should  be  excluded  from  such 
consideration,  and,  with  respect  to  them,  the  contestants 
should  be  referred  to  a  regular  proceeding  in  the  proper 
forum. 

Applying  this  rule  to  the  present  application,  the  result  is, 
this  court  must  decline  to  consider  or  adjudge  the  questions 
pressed  by  the  counsel  of  the  prosecutors  upon  our  attention. 
Such  questions  are  of  great  moment  to  the  parties,  of  a  highly 
contestable  character,  and  cannot  be  jiroperly  decided,  except 
in  due  course  of  law  adapted  to  their  elucidation. 

The  appointment  of  the  commissioners  should  be  affirmed.. 


JUNE  TERM,  1875.  21 


Town  of  Union  ads.  Durkes. 


THE  TOWN  OF  UNION  ads.  PETER  J.  DURKES. 

A  city  is  not  liable  to  suit  for  damage  done  by  surface  water  running 
down  in  large  quantities  through  a  new  street  constructed  over  the 
crest  of  a  hill,  and  there  connected  with  transverse  streets. 
Contra,  if  the  opening  of  such  new  street  draws  off  the  water  from  a 
natural  water  course. 


In  case.     On  motion  for  a  new  trial. 

Argued  at  February  Term,  1875,  before  Beasley,  Chief 
Justice,  and  Justices  Dalrimple  and  Kxapp. 

For  the  motion,  /.  Dixon. 

Contra,  S.  B.  Ransom. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  Interpreting  this  evidence 
most  favorably  to  the  plaintiff,  there  is  found  to  be  a  not  very 
stable  foundation  for  an  action  at  law. 

The  defendant,  the  town  of  Union,  opened  a  street  over  a 
hill  within  the  corporate  limits ;  and,  at  the  apex  of  this  ele- 
vation, with  the  purpose  of  accommodating  the  grade  to  the 
plane  of  the  land  above,  was  obliged  to  make  an  excavation 
of  considerable  depth.  Over  the  top  of  this  hill  this  new 
street  was  continued,  and  transverse  streets,  properly  gradua- 
ted, were  opened  into  it ;  the  consequence  was  that,  in  times 
of  heavy  rains,  large  quantities  of  water  gathered  at  the  crest 
of  the  hill,  and  discharged  itself  through  the  opening  made 
for  the  new  street,  and,  following  the  declivity  of  that  street, 
when  near  the  bottom,  spread  over  the  lot  of  the  plaintiff, 
washing  away  the  soil,  and  doing  other  damage.  For  this 
alleged  injury  the  suit  is  brought. 

It  is  a  rule  of  law,  of  very  considerable  importance,  and 
-which  is  certainly  settled  in  this  state,  that  an  action  will  not 
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lie  in  behalf  of  an  individual  who  has  sustained  special  damage- 
from  the  neglect  of  a  public  corporation  to  perform  a  public 
duty.  Pray  v.  Mayor  and  Common  Council  of  Jersey  City, 
3  Vroom  394.  This  action,  consequently,  must  rest,  if  it  is 
to  be  sustained,  on  some  positive  act,  wrongful  in  itself,  and 
detrimental  to  the  plaintiff.  At  the  trial,  it  would  seem  tO' 
have  been  the  principal  ground  of  complaint,  that  the  city 
had  not  provided  a  suitable  sewer  or  drain  to  carry  off  the 
waters  that  worked  this  damage  to  the  premises  in  question. 
But,  so  far  as  this  water  was  surface  water,  it  seems  plain  that 
the  law  put  no  such  duty  on  the  public.  This  court,  in  the 
case  of  Bowlshy  v.  Speer,  2  Vroom  351,  decided  that  the 
diversion  of  surface  water,  even  when  such  a  diversion  did  a 
hurt  to  another,  was  not  an  actionable  wrong.  And,  with 
respect  to  damage  done  in  that  way,  by  the  grading  of  public 
streets,  done  under  competent  authority,  the  authorities  are 
quite  uniform  in  holding  that  no  responsibility  exists.  Judge 
Dillon  is  clearly  justified  by  the  cases  he  cites,  in  laying  down 
the  legal  rule  in  this  broad  form.  2  Dillon  on  Mun.  Corp.,. 
§  798.  Lord  Tenderden  forcibly  expressed  the  legal  idea 
when  he  said  that  surface  water  was  the  common  enemy,, 
which  every  proprietor  may  fight  and  get  rid  of  as  best  he 
may.  Consequently,  if  the  plaintiff's  case  rested  exclusively 
on  the  fact  that,  by  cutting  tliis  street  through  this  hill,  and 
intersecting  it  with  cross  streets,  this  surface  water,  collecting 
from  various  quarters,  flowed  down  the  street  in  question,  and 
thus  came  upon  the  lot  alleged  to  be  injured,  no  liability  in 
the  defendant  would  have  appeared.  In  all  this,  the  corpo- 
rate authorities  did  nothing  but  what  they  had  a  right  to  do ; 
and  the  result  was  nothing  wrongful,  being  simply  the  diver- 
sion of  surface  water.  If,  for  such  a  course  of  acts,  an  action 
will  lie,  then  scarcely  a  grade  of  a  street  can  be  made  or 
altered  without  the  incurring  of  a  similar  liability.  Fortu- 
nately the  law  has  been  settled  otherwise. 

But  there  was  another  circumstance  in  the  case  made  at  the 
trial;  and  it  was  this  feature  which  probably  led  the  judge 
who  presided,  to  let  the  facts  go  to  the  jury^     Some  of  the 
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witnesses  stated  that  the  streets  above  the  hill  were  so  graded 
as  to  draw  oif  from  a  swamp  which  was  there,  the  water  from 
two  or  more  natural  water  courses.  To  conduct  such  water 
into  a  public  street,  and  to  convert  such  street  into  a  channel 
for  its  discharge,  was,  of  course,  unjustifiable,  and  for  damage 
caused  by  such  an  act,  the  defendant  would  be  plainly  respon- 
sible. The  testimony  touching  these  so-called  natural  streams 
is,  by  no  means,  explicit,  or  very  intelligible ;  and  it  well 
may  be  that,  on  fuller  examination,  it  might  be  made  to 
appear  that  such  courses  are  nothing  more  than  the  beds  or 
channels  of  surface  water  in  a  wet  season.  But,  in  favor  of 
the  verdict,  I  am  inclined  to  construe  this  evidence  so  as  to 
afford  a  legal  support  to  the  action. 

But  there  is  a  defect  in  the  finding  of  the  jury  which  it  is 
impossible  to  disregard.  The  amount  of  damages  assessed  is 
so  large  as  to  be  absurdly  excessive.  The  causes  for  injury 
haye  been  operative  for  only  about  two  months,  and  the  jury 
found  damages  to  the  extent  of  $490.  Upon  the  most  liberal 
estimate,  the  rains  durmg  this  period  could  not  have  injured 
the  property  of  the  plaintiff  over  $100.  If  he  chooses  to  re- 
duce the  verdict  to  that  amount,  he  may  take  judgment; 
otherwise  a  new  trial  must  be  granted. 

Cited  in  Field  v.  West  Orange,  9  Stew.  119;  West  Orange  v.  Field,  10 
Slew.  601 ;  Kelly  v.  Dunning,  12  Stew.  483. 


PETER  H.  VAN  RIPER  v.  THE  ESSEX  PUBLIC  ROAD  BOARD. 

1.  An  act  and  its  supplement  are  to  be  construed  as  one  law,  so  that  the 
terms  of  the  act  may,  in  their  connection  with  the  supplement,  have  a 
broader  meaning  than  they  originally  possessed. 

2.  An  assessment  for  damages,  for  land  taken  to  widen  a  road,  includes 
all  damages  occasioned  by  reducing  the  land  so  taken  to  the  grade  of 
such  road,  and,  consequently,  when  the  grade  of  such  road  was  subse- 
quently changed,  the  damages  occasioned  by  such  change  were  held 
not  to  include  any  but  such  as  arose  by  the  alteration  of  the  road  in 
its  entire  width  from  the  old  established  grade  to  the  new  grade. 
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Van  Kiper  v.  Essex  Public  Road  Board. 
On  case  certified  from  the  Essex  County  Circuit  Court. 

Argued  at  February  Term,  1875,  before  Beasley,  Chief 
Justice,  and  Justices  Dalrimple,  Depue  and  Kxapp. 

For  the  plaintiif,  Thomas  N.  3Ic  Carter. 

For  the  defendant,  John  W.  Taylor. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  certified  case  asks  of  this 
court  answers  to  two  questions. 

The  first  of  these  questions  is,  whether  section  eleven  of  the 
act  constituting  "  The  Essex  Public  Road  Board,"  approved 
March  20th,  1869,  applies  to  "Bloomfield  avenue,"  which 
was  laid  out  and  constructed  pursuant  to  a  supplement  to  said 
act,  approved  February  16th,  1870.  {Pamph.  L.,  1870,  |9. 181.) 

The  section  of  the  act  of  1869  here  referred  to,  contains  a 
provision  giving  damages  to  the  owners  of  lands  located  along 
the  line  of  the  road  constructed  or  widened,  arising  by  reason 
■of  the  alteration  of  the  grade  of  such  road.  The  grade  of 
Bloomfield  avenue,  the  road  now  in  question,  has  been  altered, 
and  the  damages  thereby  occasioned  have  been  assessed  by  the 
jury  on  this  appeal.  The  uncertainty  with  respect  to  the 
legality  of  this  action  has  been  caused  by  a  doubt  as  to  the 
applicability  of  this  section  eleven  to  this  case.  This  doubt 
has  this  foundation:  The  act  of  1869,  of  which  section  eleven 
is  a  part,  does  not  authorize  the  road  board  to  appropriate,  or 
in  any  way  meddle  with  a  turnpike  road ;  in  all  its  parts  it 
has  reference  to  the  laying  out  of  new  roads,  or  the  widening, 
straightening,  and  reconstructing  of  roads  in  the  charge  of 
townships.  This,  I  think,  is  clear,  especially  from  section 
six.  Therefore,  when  section  eleven  provided  that  "if,  in 
widening,  &c.,  any  existing  public  road,  or  any  part  or  parts 
thereof  in  said  county,  any  alteration  of  the  grade  of  said 
road  shall  be  made,  the  damages,"  &c.,  shall  be  assessed,  &c., 
it  is  manifest  that  the  roads  so  referred  to  were  the  public 
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roads  embraced  within  the  scope  of  the  procedure  instituted 
by  the  statute,  and  that  this  provision  liad  no  relation  to 
turnpike  roads.  But,  although  this  interpretation  is  unques- 
tionable, it  cannot  have  much  effect  in  the  resolution  of  the 
point  under  consideration,  which  is  with  regard  to  the  meaning 
of  this  clause  in  its  connection  with  the  supplement  of  1870. 
That  supplement,  in  many  material  respects,  altered  the 
powers  originally  conferred  upon  the  road  board,  and  the 
methods  of  their  proceedings.  This  leading  eifect  was  to 
<3onfine  the  road  board  to  the  construction  of  six  avenues, 
giving  it,  as  an  incidental  power,  the  right  to  lay  out  new 
roads  upon  the  application  of  the  land-owners.  But  it  is 
obvious  that  the  construction  of  the  enumerated  avenues  was 
the  main  concern  of  the  statute,  its  modes  of  action  and  pro- 
cedure having  primary  reference  to  these  important  under- 
takings. With  a  view  of  carrying  these  purposes  into  effect, 
the  sixteenth  section  confers  the  power  of  taking  turnpike 
roads. 

Now,  it  seems  to  me  that,  if  we  incorporate  into  this  sup- 
plementary act  the  eleventh  section  of  the  original  act,  it  will 
appear  that  the  section  has,  by  force  of  association,  a  compass 
of  signification  which  it  did  not  originally  possess.  In  the 
jDrimitive  act,  where  its  clauses  referred  to  "  public  roads," 
they  did  not  embrace  "  turnpike  roads,"  because  such  roads 
were  not  within  the  statutory  project,  while  these  same  terms 
standing  unrepealed,  and  now  applying  to  a  subject  com- 
prising turnpike  roads,  must  be  construed  as  extending  to 
them.  They  are  the  same  terms,  but  they  are  applied  to  a 
subject  more  comprehensive  than  their  original  subject.  In 
their  new  connection,  the  terms,  "  any  existing  public  road," 
mean  any  existing  public  road  which  the  supplementary  act 
authorizes  to  be  taken  in  the  construction  of  any  of  the  six 
avenues ;  and  turnpike  roads  are  of  that  class.  To  confine 
these  terms  to  the  roads  authorized  to  be  laid  on  the  applica- 
tion of  the  land-owners,  by  force  of  the  seventeenth  section  of 
the  supplement,  would  be  both  a  forced  and  narrow  construc- 
tion. All  the  other  retained  provisions  of  the  original  act 
relate  to  this    scheme  of  laying  out  these  avenues,  and    no 
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reason  appears  why  this  eleventh  section  should  stand  as  a 
solitary  exception.  The  natural  reading  of  these  acts  of  legis- 
lation, as  they  are  now  presented  to  us,  is  this :  The  act  of 
1870  authorizes  the  laying  out  of  six  avenues;  for  this  pur- 
pose, the  road  board  is  "  vested  with  all  the  rights  necessary 
and  expedient  to  survey,  lay  out,  locate,  construct,  reconstruct, 
and  maintain  the  said  avenues  and  roads,  and  to  vacate  such 
part  or  parts  of  existing  roads  as  may  be  necessary  therefor," 
and  to  "  purchase  or  take — (compensation  being  first  made) — 
any  turnpike  road  in  said  county ;  and  that,  if  in  the  doing 
of  such  work,  the  grades  of  any  of  the  existing  roads  so  ap- 
propriated are  changed,  compensation  shall  be  made  to  the 
land-owners  for  damages  resulting  from  such  change  of  grade." 
Manifestly  it  was  the  legislative  purpose  to  apply  the  old  pro- 
cedure, so  far  as  it  was  left  unrepealed,  to  the  new  project, 
and  both  the  original  act  and  its  supplement  must  be  con- 
strued in  the  light  of  this  purpose.  The  legal  rule  is,  that 
these  laws,  being  in  pari  materia,  are  to  be  regarded  as  a  unit, 
and  as  constituting  one  system.  Sedgwick  Stat  Con.  247. 
Read  in  this  way,  I  can  see  no  great  difficulty  in  harmonizing 
the  various  clauses.  Nor  have  I  found  any  reason  to  suppose 
that,  putting  the  construction  above  indicated  upon  the  elev- 
enth section,  there  is  any  practical  difficulty  in  assessing 
damages  arising  from  the  alteration  of  the  grade.  They  are 
to  be  appraised  in  the  same  mode  as,  by  force  of  the  supple- 
ment, the  damages  for  the  taking  of  lands  are  ascertained. 
The  suggested  difficulty  on  this  head  arises  from  the  error 
already  noticed,  of  looking  at  this  section  in  its  original, 
instead  of  in  jts  new  collocation. 

The  second  question  concerning  which  the  advisory  opinion 
of  this  court  is  sought,  is  with  reference  to  the  effect  of  the 
award  of  damages  for  the  taking  of  the  land  of  the  appel- 
lants. It  appeared,  on  the  trial,  that  the  turnpike  in  ques- 
tion had  been  widened,  and  that  commissioners  had  appraised, 
in  accordance  with  the  act,  the  damages  done  to  the  appellant 
in  the  sequestration  of  his  property  for  the  purpose  of  such 
extension.     From  this  award  no  appeal  was  taken,  and  the 
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judge  holding  the  circuit  was  of  the  opinion  that  the  award 
of  the  commissioners  included  all  the  damages  to  which  the 
laud-owner  was  entitled,  except  such  as  were  caused  by  the 
alteration  of  the  grade  of  the  turnpike.  I  see  no  reason  to 
doubt  that  this  conclusion  was  entirely  correct.  At  the  time 
of  the  appraisement  by  the  commissioners,  the  change  of  grade 
had  not  been  made  or  decided  on,  and,  consequently,  the 
injury  from  that  cause  could  not  be  embraced  in  that  estima- 
tion. But  the  act  very  plainly  contemplates  that  all  other 
damages  are  to  be  ascertained  by  the  commissioners.  This  is 
the  usual  mode  of  proceeding  common  to  all  similar  instances. 
The  fifth  section  of  the  supplementary  act  regulates  this  sub- 
ject, and  it  provides  that  "  the  owners  of  that  part  of  the 
lands  over  which  said  avenues  are  authorized  to  be  laid, 
which  is  not  already  in  public  use,  shall  be  entitled  to  com- 
pensation for  the  use  thereof,  hereby  authorized."  This 
compensation,  in  express  terms,  is  given  for  the  use  of  such 
land  taken  for  the  avenue  which  is  not  in  public  use.  By 
the  eighth  section,  provision  is  made  for  the  appointment  of 
commissioners,  who  are  empowered  to  make  a  fair,  just  and 
impartial  appraisement  of  the  damages  sustained  by  the  owner 
of  any  lands  to  whom  compensation  is  to  be  made.  It  seems 
to  me  undeniable  that  this  appraisement,  when  no  change 
of  grade  is  subsequently  made,  must  include  all  the  damages 
to  which  the  land-owner  is  entitled.  It  is  settled  that  these 
appraisements  are  conclusive,  and,  when  not  appealed  from, 
estop  the  land-owner  from  asserting  that  they  do  not  embrace 
the  whole  of  his  damage.  The  conclusiveness  of  such  a 
procedure  has  been  repeatedly  adjudged  by  this  court.  If, 
therefore,  I  could  agree  with  the  argument  of  the  counsel 
of  the  appellant,  that  the  act  contemplates  only  one  appraise- 
ment of  damages,  I  should  be  compelled  to  conclude  that 
the  appellant  could  not  recover  in  the  present  suit,  on  the 
ground  that,  by  intendment  of  law_,  all  the  damages,  of  every 
description,  would  be  definitively  held  to  be  comprehended 
in  the  first  appraisement.  *But  it  would  be  a  construction 
altogether  inadmissible   to   say   that  a   secojid   appraisal   of 
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-damages  cannot  be  made  in  such  an  instance  as  the  present, 
where  the  grade  of  the  avenue  was  determined  to  be  altered 
subsequently  to  the  action  of  the  commissioners  in  assessing 
the  damages  incident  to  the  taking  of  the  land.  There 
appears  to  be  no  real  obscurity  as  to  the  practical  operation 
of  the  various  provisions  of  these  acts  on  this  subject.  When 
land  is  taken  for  the  widening  of  an  existing  road,  the  land 
so  acquired  becomes  subject  to  the  servitudes  of  the  road,  and, 
among  other  liabilities,  it  can  be  reduced  to  the  level  of  the 
grade  of  the  road,  as  established  at  the  time.  For  the  appli- 
cation of  his  land  to  these  uses,  and  for  its  subjection  to  such 
■a  liabilij;y,  the  owner  is  entitled  to  his  compensation  in 
•damages.  In  the  present  case,  the  appellant  had  the  right  to 
insist  that,  on  the  first  appraisement,  all  such  damages  should 
be  included ;  if  he  neglected  to  do  so,  it  was  his  own  fault. 
The  present  assessment  is  exclusively  for  the  damages  pro- 
■ceeding  from  the  change  of  the  grade  of  the  road.  The 
cutting  down  of  the  land  taken  from  the  appellant,  to  the 
original  grade  of  the  road  has  nothing  to  do  with  such  change 
of  grade.  The  land,  at  the  time  the  change  in  the  grade  was 
made,  was  a  part  of  the  road,  and  could  be  used  as  such. 

Cited  in  Brower  v.  Tichenor,  12  Vr.  346. 


EDWARD  TAYLOR  v.  THE  NEW  YORK  AND  LONG  BRANCH 
RAILROAD  COMPANY. 

Afier  damages  have  been  assessed  on  a  condemnation  of  land  for  a  rail- 
road, the  trees,  which  may  be  useful  in  the  construction  of  the  road, 
standing  on  the  track  taken,  become  the  property  of  the  company. 


On  case  certified  from  the  Monmouth  County  Circuit  Court. 

Argued  at  February  Term,  1875,  before  Beasley,  Chief 
Justice,  and  Justices  Daleimple,  Depue  and  Knapp. 
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Taylor  v.  New  York  and  Long  Branch  R.  R.  Co. 
For  the  plaintiff,  William  H.  Vredenhurgh. 

For  the  defendant,  John  8.  Applegate. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  plaintiff  was  the  owner 
of  a  tract  of  land  over  which  the  road  of  the  defendant  was 
laid.  The  parties  failing  to  agree,  commissioners  were 
appointed  to  assess  the  value  of  the  land  and  damages. 
Some  time  after  this  ascertainment,  and  before  the  money  sa 
awarded  had  been  paid,  the  plaintiff  cut  down  a  number  of 
trees  standing  on  the  premises  comprised  in  the  roadway. 
Subsequently  the  company  paid  the  money  in  question, 
entered  upon  the  premises,  and  appropriated  to  their  own 
use  the  trees  thus  felled.  For  that  conversion  this  suit  was 
brought. 

It  was  contended,  on  the  argument,  that  when  this  timber 
was  cut  the  railroad  company  had  no  title  to  the  land  upon 
which  it  stood,  and  that  the  owner  of  the  land,  until  the 
money  assessed  to  him  was  paid,  had  the  right  to  use  it  as  he 
pleased.  This  position,  I  think,  cannot  be  sustained.  The 
charter  of  this  defendant,  like  those  of  most  other  companies 
of  the  same  class,  declares,  "  that  when  the  route  of  said  rail- 
road shall  have  been  determined  upon,  and  a  survey  of  the 
same  deposited  in  the  office  of  the  secretary  of  state,  then  it 
shall  be  lawful  for  the  said  company,  by  its  officers,  &c.,  to 
enter  upon,  take  possession  of,  hold,  have,  use,  &c.,  subject  to 
such  compensation  as  hereinafter  provided."  By  a  subse- 
quent provision,  the  amount  of  this  compensation  is  to  be 
ascertained  by  commissioners.  These  clauses,  I  think,  fix 
the  right  of  the  company  in  the  land.  After  the  filing  of 
such  survey,  and  the  ascertainment  of  such  compensation,  the 
owner  cannot  divest,  or  impair,  the  interest  thus  acquired. 
It  is  true  that  this  charter,  in  a  provision  which  is  common 
to  all  legislative  grants  of  this  kind  in  this  state,  has  pro- 
hibited the  company  from  taking  possession  of  the  premises 
until  after  payment,  or  tender  of  the  damages,  but  this  regu- 
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lation  does  not  aiFect  the  right  antecedently  acquired  by  the 
filing  of  the  survey  and  the  ascertainment  of  such  damages. 
Unless  this  effect  is  attributed  to  the  initial  acts  on  the  part 
of  the  company,  and  the  right  of  the  railroad  in  the  land  is 
regarded  as  established  by  such  acts,  this  result  would  ensue : 
that  the  land-owner,  at  any  time  before  the  payment  of  the 
damages,  could  encumber  the  tract  taken,  or  could  alter  its 
condition.  But,  as  I  have  said,  the  true  legal  doctrine  seems 
to  me  to  be  that  already  stated,  that  whatever  right  the  rail- 
road company  could  acquire  in  the  land,  became  established 
in  it  by  the  laying  of  its  route,  and  the  filing  of  its  survey, 
and  having  the  damages  legally  ascertained. 

Thus  far  with  respect  to  the  time  of  the  acquisition  of  the 
company's  right.  The  remaining  question  relates  to  the 
extent  of  such  right.  In  what  degree  does  the  right  to  the 
timber  standing  on  the  tract  condemned  vest  in  the  corpora- 
tion ?  The  legal  answer  to  this  query,  I  think,  is,  that  the 
railroad  company  becomes  entitled  to  such  timber  to  the  extent 
that  it  is  useful  in  the  construction  of  the  line  of  the  road. 
This,  by  common  usage,  is  the  admitted  rule  with  respect  to 
the  earth,  stone,  and  other  materials  taken  from  the  appropri- 
ated land :  and  it  does  not  seem  to  me  that  any  very  rational 
discrimination  can  be  made  between  such  substances  and  trees 
rooted  in  the  ground.  Trees,  as  much  as  earth  and  stones, 
are  part  of  the  land,  and  pass  with  the  title.  When,  there- 
fore, the  use  of  the  land  is  transferred  by  the  action  of  the 
legislative  will,  the  right  to  use,  for  the  specified  purpose, 
everything  which,  in  the  legal  sense,  is  comprehended  in  the 
term  land,  i.'^  transferred.  I  say  the  right  is  given  to  use 
such  materials  for  the  specified  purpose,  because  it  is  plain 
that  the  grant  is  a  qualified  one.  The  fee  in  the  land  is  not 
acquired  by  the  company,  but  a  mere  easement  in  such  land. 
The  title  remains  in  the  owner,  the  property  being  made 
servient  to  the  purposes  of  the  railroad.  But  neither  the 
land,  nor  any  of  its  component  parts,  its  soil,  stones,  or  trees, 
can  be  subjected  to  any  greater  or  other  servitude  than  this. 
It  was    therefore  correctly  held  by  the    Supreme  Court  of 
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Hhode  Island.  (8  Rhode  Island  554,)  in  the  case  of  Aldrich 
V.  Drury,  that  it  was  rightful  for  a  railroad  company  to  use, 
in  the  construction  of  its  road,  any  material  acquired  in 
grading,  and  to  remove  the  same,  with  such  view,  to  another 
locality,  but  that  such  materials  could  not  be  sold  to  third 
parties.  The  qualified  right  of  the  company  to  the  use  of 
materials  gained  by  excavations  in  the  land  condemned,  is 
illustrated  and  maintained  in  the  cases  of  Chapin  v.  The 
Sullivan  Railroad,  39  iV.  H.  564;  and  Henry  v.  The  Dubuque 
and  P.  R.  R.,  2  Clarke  {Iowa)  288.  The  doctrine  appears, 
likewise,  to  have  the  approval  of  Chief  Justice  Redfield. 
Redfield  on  Railways  247. 

The  consequence  is,  the  defendant  in  this  case,  by  the  act 
of  locating  its  route,  and  filing  its  survey,  and  having  the 
damages  ascertained,  acquired  the  indefeasible  right  to  the 
employment  of  this  land,  in  all  its  parts  and  constituents,  for 
the  construction  of  its  railway,  but  it  did  not  acquire  the  right 
to  employ  it  for  any  other  object.  Therefore,  if  the  trees  in 
question,  as  they  stood  upon  the  ground,  could  have  been  used 
for  such  purpose,  that  is,  in  the  building  of  the  road,  it  was 
a  wrong  in  the  plaintiff  to  cut  them  down  and  convert  them 
to  his  own  use ;  but,  if  they  were  of  no  use  in  the  doing  of 
such  work ;  or,  if  it  was  not  designed  so  to  use  them,  he  had 
the  right  so  to  appropriate  them.  As  has  been  said,  the 
plaintiff  was  the  owner  of  the  land,  and  it  was  subject  to  a 
single  servitude ;  for  all  other  uses  it  was  still  his  own.  But 
it  must  be  constantly  borne  in  mind  that,  in  no  condition  of 
things,  can  the  railroad  company  claim  a  right  in  the  soil  or 
trees,  except  to  make  use  of  them  for  the  special  purpose  for 
which  it  was  created ;  and  if,  from  any  cause,  such  materials 
have  been  made  unserviceable  for  such  purpose,  its  right  to 
them  is  at  an  end.  This  result  follows  from  the  circumstance 
that  the  title  to  such  materials  remains  in  the  owner  of  the 
land ;  for  the  company,  in  any  possible  posture  of  affairs,  to 
sell  such  materials,  or  to  apply  them  to  any  but  the  one  use, 
would  be  a  clear  infringement  of  such  proprietary  right.  If, 
by  the  unlawful  act  of  the  present  plaintiff,  the  trees  in  ques- 


32  NEW  JERSEY  SUPREME  COURT. 

Merritt  ads.  Day. 

tiou,  although  originally  serviceable  in  the  building  of  this 
road,  have  lost  such  serviceable  quality,  the  company  cannot 
claim  them,  or  take  them  from  him ;  the  remedy  for  such 
tort  is  by  an  action.  It  would  be  absurd  to  permit  the  de- 
fendant to  hold  the  trees  converted  into  wood,  for  it  could  not 
turn  them  to  any  account. 

The  Circuit  Court  should  be  advised  that,  if  the  wood  in 
question  was  of  a  character,  and  was  in  such  condition  when 
taken  possession  of  by  the  defendant  as  to  be  of  service  in  the 
making  of  its  road,  then,  and  to  that  extent,  and  no  farther,, 
the  defendant  was  justified  in  taking  and  holding  such  mate- 
rials. If  only  part  of  such  wood  answered  such  description,, 
then  the  defendant  could  but  measurably  justify. 

Cited  ia  De  Camp  v.  Hibernia  R.  R,  Co.,  18  Vr.  50. 


MEREITT  ET  AL.  ads.  DAY  ET  AL. 

Payment  of  interest  on  a  note  drawn  by  a  firm,  by  one  of  the  members,, 
after  the  dissolution  of  the  firm,  but  within  six  years  after  the  maturity 
of  such  note,  will  renew  it,  as  against  the  statute  of  limitations. 
Nor  will  the  fact  that  one  of  the  firm  is-  a  married  woman  alter  the 
efiect  of  such  renewal. 


On  rule  to  show  cause. 

Argued  at  February  Term,  1875,  before  Beasley,  Chief 
Justice,  and  Justices  Dalrimple,  Depue  and  Knapp. 

For  the  defendants,  Chas.  H.  Winfield. 

For  the  plaintiffs,  F.  McGee. 

The  opinion  of  the  court  was  delivered  by 
Beasley,  Chief  Justice.     The  note  in  suit  was  drawn) 
by  a  firm,  one  of  the  members  of  which  was  a  married  woman.. 
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More  than  six  years  having  elapsed  after  the  maturity  of  the 
instrument,  and  before  the  bringing  of  the  action,  the  bar  of 
the  statute  of  limitations  was  attempted  to  be  removed,  by 
the  proof  of  payment  of  interest  before  the  expiration  of  the 
six  years,  such  payment  being  made  by  a  single  member  of 
the  firm,  and  after  the  dissolution  of  the  firm.  The  first  legal 
problem  presented  by  the  case,  therefore,  is  whether,  under 
the  circumstances  stated,  a  partner  can,  by  his  separate  act, 
keep  alive  this  obligation  of  the  copartnership  after  it  ha& 
been  dissolved. 

The  principal  case  applicable  to  this  subject  in  general,  is 
that  of  Whitcomb  v.  Whiting,  decided  by  Lord  Mansfield,, 
and  reported  in  Douglas,  p.  652.  The  precise  point  presented 
was  this :  the  suit  was  on  a  joint  and  several  promissory 
note,  made  by  four  persons,  against  which  the  statutory  time 
had  run  out,  but  it  appearing  that  one  of  such  makers  had,, 
within  six  years,  paid  the  interest  and  part  of  the  principal,, 
the  question  arose  whether  such  act  took  the  case  out  of  the 
statute,  with  respect  to  all  four  drawers.  It  was  held  that 
the  action  was  well  brought,  Lord  Mansfield,  in  assigning 
the  ground  of  judgment,  saying  :  "  Payment  by  one  is  pay- 
ment by  all,  the  one  acting,  virtually,  as  the  agent  for  the 
rest;  and,  in  the  same  manner,  an  admission  by  one  is  an 
admission  by  all,  and  the  law  raises  the  promise  to  pay  when 
the  debt  is  admitted  to  be  due." 

There  are  few  cases  recorded  in  the  books  which  have 
evoked  more  discussion,  and  produced  greater  contrariety  of 
opinion,  than  this  celebrated  adjudication.  But  the  rule 
which  it  introduced  has  retained  its  standing  unshaken,  in 
the  English  jurisprudence,  to  the  present  day,  and  has  been 
adopted  by  the  majority  of  the  judicial  tribunals  of  this 
country.  It  has  always  been  regarded  as  a  part  of  the  law 
of  this  state.  "Now  it  is  well  settled,"  says  the  opinion 
read  more  than  twenty  years  ago,  in  the  Court  of  Errors  and 
Appeals,  in  the  case  of  Dishorough  v.  Bidleman's  Heirs,  1 
Zab.  679,  "  under  the  statute  of  21  Jae.  1,  that  a  partial 
payment,  made  by  one  of  two  or  more  makers  of  a  joint  and 
Vol.  IX.  c 
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several  promissory  note,  will  take  the  case  out  of  the  statute, 
as  regards  the  other  makers,  in  a  separate  action  against  any 
of  the  others — Whitcomb  v.  Whiting,  &c. ;  a  doctrine  which 
has  been  frequently  recognized  as  settled  law  in  this  state. 
Payment  by  one  is  payment  for  all,  the  one  acting,  virtually, 
-as  the  agent  for  the  rest."  I  think  it  unquestionable,  that 
the  doctrine  thus  stated  has  been  received  and  acted  upon  for 
the  last  thirty  or  forty  years  in  our  legal  practice.  To  this 
extent,  therefore,  I  must  regard  the  subject  under  consider- 
ation as  closed  to  all  discussion. 

And  this  premiss  thus  established  seems,  inevitably,  to 
rule  the  point  now  considered  in  this  case  against  the  conten- 
tion of  the  defendants.  Granting  that  a  payment  made  by 
•one  of  the  makers  of  a  joint  note,  given  by  several,  is,  on 
the  ground  of  an  implied  agency,  the  act  of  all,  it  seems  a 
necessary  consequence,  that  the  fact  that  such  makers  were 
partners  when  they  issued  the  paper,  can  have  no  modifying 
effect.  The  obvious  reason  is,  that  the  agency  in  question 
arises,  not  out  of  the  incidents  of  the  copartnership,  but  from 
the  relations  created  by  the  joint  indebtedness.  If  partners 
have  ceased  to  be  such  by  the  act  of  dissolution,  and  can  no 
longer  bind  each  other  in  that  capacity,  they,  are  still  joint 
•debtors,  and,  from  that  connection;  they  are  the  agents  of 
•each  other  in  making  payments,  and  renewing  the  promise  to 
pay,  so  as  to  avoid  the  effect  of  the  statute  of  limitations. 
'This  is  the  logical  result  of  the  adoption  of  the  principle 
lupon  which  the  decision  in  Whitcomb  v.  Whiting  is  founded  ; 
and,  accordingly,  it  will  be  found,  that  such  principle  is 
Tepndiated  m  all  those  decisions  which  hold  that  one  partner, 
rafter  the  dissolution  of  the  copartnership,  cannot,  in  any 
irespcct,  affect  his  copartners  by  a  part  payment  of  a  joint 
•obligation.  To  consistently  vindicate  the  theorem  that  a 
partner  cannot  thus  extend,  with  respect  to  time,  the  con- 
tracts of  the  expired  firm,  the  establishment  of  two  proposi- 
tions is  absolutely  essential :  first,  that  such  act  does  not 
.-appertain  to  the  power  incident  to  the  settlement  of  the  busi- 
aiess  of  the  partnership ;   and,  second,  that  from  the  existence 
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of  the  joint  indebtedness,  a  right  does  not  arise,  in  either  of 
the  joint  debtors,  to  arrest,  by  his  sole  act,  the  running  of  the 
statute  of  limitations.  In  this  state,  as  has  been  already 
shown,  the  reverse  of  this  latter  proposition  is  settled,  and 
the  consequence  is,  that  the  doctrine  of  the  defence,  on  the 
point  now  considered,  has  no  foundation  in  law  upon  which 
it  can  be  placed.  The  defendant,  who  made  the  payment  in 
the  present  instance,  was  not,  on  account  of  his  former  con- 
nection with  the  other  defendants  in  the  firm  which  had  beeu 
dissolved,  empowered  as  their  agent  to  stop,  as  against  his 
associates,  the  running  of  the  statute ;  but  such  payment 
being  made  by  one  of  several  joint  debtors,  had  such  effect 
by  force  of  the  rule  of  law  proceeding  from  the  case  of  Whit- 
comb  V.  Wkiting.  Applying  the  language  of  that  authority, 
"  payment  by  him  was  payment  for  all,"  he  "  acting  virtu- 
ally as  agent  for  the  rest."  And  it  is  in  this  way  that,  as 
between  copartners,  this  principle  has  been  applied  by  the 
English  courts.  In  that  country,  it  has  been  several  times 
decided,  and  is  now  the  unquestioned  rule,  that  this  implied 
agency  arises  with  respect  to  payments  or  acknowledgments 
made  by  a  partner,  after  the  cessation  of  the  partnership, 
touching  antecedent  transactions,  so  as  to  take  them  out  of 
the  operation  of  the  statute. 

Wood  V.  Braddick,  1  Taunton  104,  was  similar,  in  the 
feature  now  under  consideration,  to  the  present  case.  It  was 
an  action  against  partners,  who  pleaded  the  statute  of  limita- 
tions, and  the  bar  was  adjudged  to  be  removed  by  an  admis- 
sion contained  in  a  letter  written  by  one  member  of  the  firm 
after  its  dissolution.  This  case  has  been  often  cited,  and 
seems  never  to  have  been  questioned  by  the  English  courts, 
and  is  relied  upon  as  authority  by  the  Chancellor  in  the  case 
of  Pritchard  v.  Draper,  1  Mussel  &  Mylne  191.  This  case 
has,  likewise,  been  expressly  adopted,  and  its  doctrine'  en- 
forced, in  Massachusetts.  Cady  v.  Shepherd,  11  Pick.  400; 
Vinal  V.  Burrill,  16  lb.  401 ;  Sigourney  v.  Drury,  14  Pich. 
387.  The  same  rule  has  been  recognized  in  several  of  the 
other  states ;  in  Connecticut,  {Bound  v.  Lathrop,  4  Conn.  336  ;) 
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in  Maine,  {8hepley  v.  Waterhouse,  22  Maine  497 ;)  in  Ver- 
mont, {Wheelock  v.  Doolittle,  18  Vt  440.)  And  in  Nortli 
Carolina  and  Georgia  it  was  explicitly  held  that  the  acknowl- 
edgment of  the  debt  by  one  partner,  though  after  the  dissolu- 
tion of  the  association,  will  prevent  the  operation  of  the 
statute,  Mclntire  v.  Oliver,  2  Hawks  209 ;  Brewster  v. 
Hardman,  Dudley  138. 

Until  quite  recently,  this  was  also  the  settled  law  of  New 
York.  Smith  v.  Ludlow,  6  Johns.  267  ;  Johnson  v.  Beardslee, 
15  Johns.  3 ;  Patterson  v.  Choate,  7  Wend.  441.  But  the  case 
of  Van  Keuren  v.  Parmelee,  2  Comst.  523 ;  and  Shoemaker  v. 
Benedict,  1  Kernan  176,  have  taken  the  opposite  view,  re- 
versing these  earlier  decisions. 

It  seems  to  me  that  this  reversal  of  a  long  series  of  cases, 
extending  over  an  extended  course  of  years,  cannot  but  be  re- 
garded as  anomalous.  Originally  it  may  not  have  been  of 
much  consequence  whether  the  rule  in  question  was  estab- 
lished the  one  way  or  the  other ;  and  probably  not  much  in- 
convenience would  have  resulted  if  it  had  then  been  declared 
that  joint  debtors  were  not  so  far  agents  with  respect  to  each 
other  as  to  be  competent  to  renew  the  debt  to  the  extent  that 
it  was  affected  by  the  operation  of  the  statute.  .  But,  granting 
this,  it  certainly  is  important  that  the  rule,  when  once  estab- 
lished, should  be  steadfast.  The  business  of  life  rapidly  ac- 
commodates itself  to  any  rule  that  is  judicially  promulged, 
the  reason  being  that  it  is  confidently  believed  that  such  rule 
will  not  be  arbitrarily  changed,  and  the  highly  practical 
maxim,  stare  decisis,  is  a  recognition  of  the  palpable  injustice 
of  disappointing  such  legitimate  expectations.  The  crisis, 
therefore,  does  not  often  occur  which  justifies  the  overthrow, 
by  judicial  action,  of  an  inveterate  rule  of  law.  After  a  care- 
ful examination  of  these  reversiiig  decisions,  I  can  perceive 
no  reason  assigned  for  the  judicial  course  thus  taken,  which, 
in  my  opinion,  places  it  in  harmony  with  scientific  principles 
as  generally  understood.  Substantially  there  is,  as  it  seems 
to  me,  but  a  single  ground  of  decision  upon  which  these  cases 
rest ;  and  that  is,  that  it  is  inconsistent  with  correct  theory  to- 
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infer  from  the  fact  of  the  joint  obligation  and  the  unity  of  in- 
terest, the  agency  to  renew  the  contract  as  against  the  force  of 
the  statute.  Such  a  proposition  is  incapable  of  demonstra- 
tion. A  and  B  draw  a  note ;  A  pays  the  interest  upon  it  for 
six  years ;  each  act  of  payment  is  such  an  admission  of  the 
existing  legal  obligation  as  to  justify  clearly  the  inference  that 
a  renewed  promise  is  made  by  A  to  pay  the  debt,  so  as  to 
postpone  the  period  when  an  action  upon  it  will  be  barred  by 
the  statute.  Thus  far  the  law  is  not,  and  never  has  been  dis- 
puted. But,  in  Whiicomh  v.  Whiting,  it  was  held  that, 
in  making  these  payments  of  the  joint  debt,  it  must  be 
esteemed  an  inference  of  the  law  that  A  acted  for  B,  as 
well  as  for  himself  Now  here  the  whole  question  is,  whether 
it  is  to  be  presumed  that  the  payments  were  made  at  the  re- 
quest or  by  the  authority  of  B ;  because,  if  this  was  so, 
then,  most  certainly,  the  existence  of  the  debt  was  so  recog- 
nized by  B,  that  the  new  promise,  by  implication,  to  pay 
it,  follows  as  a  matter  of  course.  Now,  why  not  infer  under 
these  circumstances  the  authority  to  pay?  B  is  liable  for 
the  money;  it  is  his  duty  to  pay  it;  the  payment  is  for 
his  benefit ;  and  when  A  has  paid  it,  the  law  holds  B  to  a 
contribution,  so  that  A  can  sue  him  for  so  much  money  paid 
and  laid  out  for  him  at  his  request.  There  can  be  no  doubt  that 
this  inference  is  eminently  consistent  with  the  ordinary  course 
of  affairs,  for  it  is  certain  that,  in  the  vast  majority  of 
instances,  these  payments  made  by  one  of  the  joint  debtors  is 
so  made  with  the  knowledge  and  at  the  instance  of  the  other. 
It  is  not  necessary  to  assert,  that  this  is  the  better  of  the  two 
adverse  theories  on  this  subject,  it  being  quite  sufficient  to 
show  that  the  rule  originally  established  had  some  basis  in 
principle  to  rest  upon.  In  the  cases  in  New  York  it  is 
argued,  with  force,  that  the  juncture  in  question  affords  no 
ground  for  this  inference  of  an  agency.  The  case  there  was 
this :  that,  for  nearly  half  a  century,  the  rule  of  the  English 
law  was  settled  upon  this  subject ;  that,  for  nearly  the  same 
period  of  time^  it  was  equally  settled  in  the  State  of  New 
York  ;  that  the  rule  was  sanctioned   by  a  long  line  of  both 
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English  and  American  jurists,  of  the  very  highest  eminence ; 
that  there  was  nothing  to  show  that  this  rule  had  resulted  in 
evil,  or  had  been  productive  even  of  inconvenience.  Under 
such  circumstances,  notwithstanding  the  great  respect  which 
I  entertain  for  the  eminent  tribunal  whose  two  decisions  have 
revolutionized,  in  the  State  of  New  York,  this  branch  of  the 
law,  I  cannot  yield  my  assent  to  the  propriety  of  such  course. 
In  my  opinion,  the  introduction  of  the  principle  of  judicial 
action  exemplified  in  these  cases,  would  do  much  to  shake 
the  confidence  now  felt  in  the  stability  of  legal  rules.  It  is 
enough  for  me  to  know  that  the  rule  in  question  has,  for 
many  years,  been  regarded  by  my  predecessors  as  the  settled 
law  of  this  state ;  that  it  rests  upon  respectable  grounds,  to 
say  the  least  of  it,  and  that,  in  its  operation  upon  the  affairs 
of  business,  it  has  not  been  attended  with  any  serious  incon- 
veniences. Under  such  conditions,  I  think  the  rule  cannot 
be  abolished,  even  though  it  should  seem  that  it  is  not  entirely 
reconcilable  with  the  highest  ideal  of  a  perfect  theory  of  the 
legal  subject  to  which  it  appertains. 

In  the  second  branch  of  the  argument,  urged  in  behalf  of 
the  defence,  I  can  perceive  nothing  that  requires  elucidation.. 
The  fact  that  one  of  the  defendants  is  a  married  woman  can- 
not affect  the  result.  She  was  competent  to  make  the  origi- 
nal contract,  and  was  equally  competent  to  renew  it.  The 
law,  under  proper  circumstances,  will  as  readily  raise  a 
promise  against  her  as  it  would  if  she  were  discovert.  So 
she  can  act  through  the  medium  of  an  agency.  If  the  pre- 
vious reasoning  is  correct,  and  a  renewal  of  the  original 
assumption  was  properly  implied  from  the  facts  in  proof 
against  the  rest  of  the  defendants,  it  must,  on  the  same 
grounds,  be  implied  against  this  married  defendant. 

Let  the  rule  be  discharged. 

Cited  in  Parker  v.  Butterworth,  17  Vr.  247 ;  MeElroy  v.  Ludlum,  5  Stew^. 
832. 
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THE  COLUMBIA  DELAWARE  BRIDGE  COMPANY  v.  CHRIS- 
TIAN H.  GEISSE  AND  OTHERS. 

1.  Where  a  cause  is  tried  by  the  court,  without  a  jury,  by  the  consent  of 
parties,  the  court  is  substituted  in  the  place  of  a  jury,  and  its  findings 
on  questions  of  fact  cannot  be  reviewed  by  writ  of  error. 

2.  Tlie  legislative  grant  of  a  ferry  franchise  is  valid,  although  the  grantee 
has  not  title  to  the  landing  places  which  are  named  as  the  termini  of 
the  ferry. 

3.  The  grant  by  one  state  of  a  ferry  franchise  over  a  river,  which  is  the 
boundary  between  it  and  another  state,  is  valid,  and  it  is  not  necessary 
to  the  validity  of  such  a  grant  that  there  be  concurrent  action  by  both 
states,  nor  that  the  grantee  have  the  right  of  landing  beyond  the  state 
by  which  the  grant  is  made.  His  franchise,  for  that  reason,  may  be 
less  valuable,  but  it  is  good  so  far  as  his  own  property  rights  are  con- 
cerned, or  the  jurisdiction  of  the  state  making  the  grant  extends. 

4.  In  an  action  to  recover  damages  for  the  injuries  suffered  in  the  destruc- 
tion of  a  ferry  by  the  erection  of  a  bridge,  the  income  derived  by  the 
plaintiff  from  tolls  received  in  preceding  years  is  competent  evidence 
to  show  the  value  of  the  franchise. 

5.  In  such  action,  the  rates  of  tolls  fixed  by  the  board  of  chosen  free- 
holders, under  the  act  concerning  ferries  {Nix.  Dig.  337),  certified  hy 
the  clerk  of  the  board,  are  competent  evidence,  although  such  rates; 
were  fixed  for  the  ferry  when  the  plaintiff  worked  it  as  such,  before 
he  had  obtained  a  legislative  grant  of  the  franchise.  The  evidence 
was  competent  to  show  what  the  public  authorities  having  power  to 
establish  the  rates  of  ferriage  considered  as  reasonable  tolls  for  the 
ferry. 

6.  When  a  party  excepts  to  the  admission  of  testimony,  he  is  bound  to> 
state  his  objection  specifically,  and,  on  error,  he  is  confined  to  the 
objection  so  taken. 

7.  Agency,  as  a  question  of  fact,  may  be  proved  by  the  acts,  declarations^ 
or  conduct  of  the  principal  and  agent,  although  the  agent  was  appointed 
by  power  of  attorney. 

8.  The  plaintiffs  were  the  owners  of  the  franchise  of  a  ferry  over  the- 
Delaware  river,  from  the  town  of  C.  to  the  opposite  Pennsylvania, 
shore,  under  a  grant  by  the  legislature  of  New  Jersey.  One  D.  was 
the  owner  of  the  landing  on  the  Pennsylvania  shore,  and  had  a  grant 
from  the  legislature  of  that  state  of  the  exclusive  right  of  ferriage- 
from  that  shore.  By  arrangement  between  the  owners  of  the  two- 
franchises,  a  ferry  was  run  between  the  two  landings,  for  mutual 
benefit.  The  ferry  was  made  valueless  by  the  erection  of  the  defendants'' 
bridge  over  the  river.     In  proceedings  to  recover  compensation  for- 


40  NEW  JERSEY  SUPREME  COURT. 

Columbia  Delaware  Bridge  Co.  v.  Geisse. 

the  injury  to  the  ferry,  under  defendants'  charter,  held,  that  the  actioc 
was  properly  brought  by  the  plaintiffs,  without  joining  the  owners  of 
the  Pennsylvania  franchise.  There  being  no  unity  of  estate  in  the 
several  owners  of  the  two  franchises,  the  interest  affected  was  several, 
and  although  the  injury  to  each  was  due  to  a  common  cause,  separate 
actions  must  be  brought. 


On  writ  of  error  to  Warren  Circuit. 

Argued  at  February  Term,  1875,  before  the  Chief  Jus- 
tice, and  Justices  Depue  and  Knapp. 

For  the  plaintiff  in  error,  J.  G.  Shipman. 

For  the  defendants,  J.  Vanatta,  Attorney-General. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  bridge  company  was  incorporated  in 
1839,  for  the  purpose  of  constructing  a  toll  bridge  over  the 
Delaware,  river,  at  the  village  of  Columbia.  {Acts,  1839,  p. 
151.)  By  the  14th  section  of  the  charter,  provision  was 
made  for  compensation  to  the  owners  of  ferries  or  fisheries 
that  might  be  injured  by  the  erection  of  said  bridge,  for  any 
damages  they  might  sustain  thereby ;  and  in  case  the  officers 
of  the  company,  and  the  owners  of  such  ferries  or  fisheries, 
could  not  come  to  an  agreement  on  the  subject,  the  damages 
•were  to  be  ascertained  by  three  freeholders,  appointed  in  the 
manner  prescribed  by  the  9th  section  of  the  charter. 

A  bridge  was  erected  by  the  company  in  1869,  and  the 
plaintiffs,  wlio  are  the  heirs-at-law  of  Henry  Geisse,  deceased, 
applied  for  the  appointment  of  freeholders  to  assess  the  dam- 
ages, caused  by  the  erection  of  the  bridge,  to  a  ferry  across  the 
river  at  Columbia,  of  which  they  claim  to  be  owners.  The 
liistory  of  the  proceedings  antecedent  to  that  now  under 
review  will  be  found  in  the  reports  of  the  previous  litigations 
between  these  parties.  The  Columbia  Delaware  Bridge  Co. 
V.  Geisse,  5  Vroom  268 ;  8.  C,  6  Vroom  474 ;  6  Vroovi  558 ; 
7  Vroom  537. 
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An  appeal  having  been  taken  by  the  defendants  in  error 
from  the  award  of  the  freeholders,  the  cause  came  on  for 
trial  at  the  circuit,  before  a  jury.  The  trial  was  begun  before 
the  jury,  and  after  the  testimony  w'as  closed,  it  was  agreed 
that  the  question  of  damages  should  be  submitted  to  the  jury, 
and  the  remaining  questions,  both  of  law  and  of  fact,  should 
be  submitted  to  and  decided  by  the  Chief  Justice  holding  the 
circuit. 

The  jury  having  found  the  amount  of  the  damages,  and  the 
other  questions  of  fact  having  been  found  by  the  court,  judg- 
ment was  thereupon  entered  in  the  circuit  in  favor  of  the  ap- 
pellants for  the  damages  assessed  by  the  jury.  Upon  this 
judgment  the  respondents  sued  out  this  writ  of  error. 

Errors  have  been  assigned,  on  the  finding  of  the  court,  of 
matters  of  fact.  Such  assignment  must  be  disregarded. 
Where  a  cause  is  tried  by  the  court  without  a  jury,  the  court 
is  substituted  in  the  place  of  a  jury,  and  its  finding  on  ques- 
tions of  fact  cannot  be  reviewed  by  writ  of  error.  Pelletreau 
V.  Jackson,  7  Wend.  471. 

The  ferry  of  the  defendants  in  error  was  between  a  landing 
place,  at  the  foot  of  Columbus  street,  in  the  village  of  Colum- 
bia, and  a  landing  place  on  the  other  shore  of  the  river,  at 
Portland.  They  claimed  to  have  become  the  owners  of  the 
ferry  as  heirs-at-law  of  Henry  Geisse,  deceased,  to  whom  the 
franchise  of  a  ferry  at  that  place  was  granted  by  an  act  of  the 
legislature  of  this  state,  passed  on  the  6th  of  March,  1856. 
{Ads,  1856,  p.  140.)  The  legislative  grant  to  Geisse  was  of 
the  franchise  to  establish,  keep  up  and  maintain  a  ferry  froni 
his  landing,  at  the  foot  of  Columbus  street,  in  the  village  of 
Columbia,  in  the  county  of  Warren,  across  the  Delaware 
river,  to  his  landing  on  the  opposite  Pennsylvania  shore ; 
and  other  persons  were  prohibited  from  using  the  said  river 
for  the  purpose  of  a  ferry  wathin  the  distance  of  one-half  a 
mile  above  and  below  said  ferry. 

The  court  below  held  that  the  franchise  with  respect  to 
which  the  plaintiffs  below  M^ere  entitled  to  claim  damages, 
was  derived    solely  from  this  legislative  grant.     Upon  this 
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holding,  the  contention  was,  the  ferries  mentioned  in  the  14th 
section  of  the  act  incorporating  the  bridge  company,  were 
only  such  as  were  in  existence  as  franchises  conferred  by 
legislative  grant  made  prior  to  the  passage  of  the  defendant's 
charter.  That  question  was  set  at  rest  by  the  decision  of  this 
court  and  the  Court  of  Errors  in  the  former  litigation  between 
these  parties.  In  ooth  courts  it  was  held  that  the  ferries 
mentioned  in  the  defendant's  charter  were  such  as  were  in 
existence  at  the  time  of  the  erection  of  the  bridge,  although 
not  in  existence  when  the  act  of  incorporation  was  passed.  5 
Vroom  271 ;  6  lb.  561. 

It  was  further  contended  that  Geisse  did  not,  under  the  act 
of  1856,  acquire  such  a  right  in  the  ferry  as  would  have  en- 
titled him  or  his  heirs  to  an  action  for  disturbance. 

The  finding  of  the  court  was,  that  Geisse  was  the  owner  in 
fee  of  the  landing  on  the  New  Jersey  shore.  Before  the 
passage  of  the  act  of  1856,  a  ferry  between  the  two  landings 
was  run  by  tenants  who  leased  the  ferry  of  Geisse,  and  used 
the  landing  on  the  Pennsylvania  shore  by  the  sufferance  or 
permission  of  its  owner.  As  far  back  as  1834  it  was  known 
as  Geisse's  ferry ;  and  in  the  title  of  the  act  it  is  called  his 
ferry.  The  expression,  "  from  his  landing  at  the  foot  of  Co- 
lumbus street  *  *  *  to  his  landing  on  the  opposite  Pennsyl- 
vania shore,"  in  the  act,  is  merely  descriptive  of  the  termini, 
of  the  ferry,  by  reference  to  its  prior  use,  without  regard  to 
the  title  to  the  lands  at  each  terminus.  In  the  same  year  of 
1856,  one  George  Decker,  who  was  the  owner  of  the  Penn- 
sylvania landing,  obtained  a  grant  from  the  legislature  of  that 
state  of  the  exclusive  right  of  ferriage  for  six  hundred  yards 
along  the  Pennsylvania  shore.  Thereafter  the  ferry  was 
kept  up  and  maintained  uninterruptedly  by  the  owners  of  the 
franchises  and  landings  in  both  states,  by  agreements  made 
from  time  to  time. 

Neither  the  fact  that  the  title  to  the  Pennsylvania  landing 
was  in  another,  nor  that  the  exclusive  ferry  franchise  on  that 
shore  existed  in  another,  will  operate  to  defeat  the  grant  made 
to  Geisse  by  the  legislature  of  this  state.     The  grant  was  of 
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a  franchise  capable  of  existence  mdepeod&xt  of  the  title  to 
land.  To  enable  the  owner  of  such  a  franchise  to  exercise  it 
and  enjov  its  emoluments,  he  must  obtain  the  right  to  use  the 
land  on  both  sides  of  the  river,  for  the  purpose  of  receiving 
and  landing  passengers,  but  he  need  not  have  any  prc»pernr 
in  the  soiL  Pder  v.  Kendall,  6  B.  <t  C.  703 ;  Seirton  v. 
Cubitt,  12  a  B.  {X.  S.)  32 ;  .S'.  C,  13  C.  B.  {^X.  S.)  S64 ; 
Bourman  v.  Watihaat,  2  McLean  376 ;  JFay,  Pditioner,  15 
Pick.  2-13.  The  grant,  bv  one  state,  of  a  ferry  franchi^  over 
a  river  which  is  the  boundary  between  it  and  another  state, 
is  valid,  and  it  is  not  necessarv  to  the  validitv  of  such  a  grant 
that  there  be  concurrent  action  by  the  legislatures  of  both. 
stales,  nor  that  the  grantee  have  the  right  of  a  landing  on  the 
other  side,  or  bevond  the  state  bv  which  the  errant  is  made. 
Conxcay  v.  Taylor,  1  Black  (C.  S.)  603;  Freeholders  v.  The 
State,  4  Zab.  718  ;  People  v.  Babcock,  11  Wend.  5.S6.  That, 
by  reason  of  hostile  legislation  in  the  other  state,  the  grantee 
may  be  unable  to  exercise  his  franchises  on  the  other  shore 
or  because  of  exclusive  rights  in  others  under  such  legisla- 
tion, his  profits  may  be  diminished,  will  not  defeat  his  fi^an- 
chise,  as  fer  as  his  own  property  rights  are  c-oncemed,  or  the 
jurisdiction  of  his  state  extends.  The  franchise  mav  be  less 
valuable  for  that  reason,  but  it  will  be  valid,  as  fiir  as  it  g:«s. 
Comcay  v.  Taylor;  People  v.  Babcock,  supra* 

Precisely  this  efiect  was  given  by  the  court  to  the  £ict  that 
the  title  to  the  landing  and  the  terry  frandiises  on  the  Penn- 
sylvania shore  were  in  another.  The  jury  was  instrocted  to 
take  into  consideration,  in  estimating  the  value  of  the  plain- 
tiff "s  fi^anchises,  the  diflieidiy  and  uncertainty  of  making- 
arrangements  with  the  terry  owner  on  the  Pennsvlvania 
shore,  and  was  expressly  directed  to  limit  the  damages  to  be 
awarded  to  the  value  of  the  plaintiff's  own  franchise,  exclud- 
ing entirely  the  injury  done  to  the  owner  of  the  Pennsvlvania 
fitmchise. 

Another  class  of  errors  assigned,  relates  to  the  admission 
of  evidence  of  the  income  derived  by  the  plaintiffs  frx>m  the 
ferry  for  several  years  immediately  preceding  the  erection  of 
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the  bridge.  This  testimony  was  clearly  competent.  The 
jury  was  required  by  the  defendant's  charter  to  compensate 
the  plaintiffs  for  the  damages  they  sustained  by  the  erection 
of  the  bridge.  The  injury  they  suffered  was  in  being  deprived 
of  the  tolls  they  might  have  received  from  the  ferry,  in  case 
the  bridge  had  not  been  built.  In  no  other  way  would  the 
jury  have  been  able  to  estimate  the  extent  of  the  injury, 
•except  by  proof  of  the  earnings  previously  realized  from  the 
ferry.  That  method  of  ascertaining  the  damages  was  recog- 
nized as  the  proper  and  legitimate  means  of  estimating  the 
plaintiffs'  loss  by  the  Supreme  Court  and  Court  of  Errors  in 
the  case  between  these  parties,  reported  in  6  Vroom  474,  and 
7  lb.  537. 

The  remaining  errors  assigned  relate  to  matters  of  minor 
importance  in  the  cause. 

Exception  was  taken  to  the  admission  of  evidence  in  rela- 
tion to  the  rates  of  tolls  prescribed  by  the  board  of  chosen 
freeholders  of  the  county  of  Warren,  to  be  charged  at  this 
ferry.  The  rates  were  adopted  at  a  meeting  of  the  board  in 
May,  1855,  by  a  resolution,  and  were  to  take  effect  in  {he 
succeeding  April.  The  proof  of  the  establishment  of  these 
rates  was  by  the  testimony  of  a  witness  who  was  present  when 
it  was  done,  and  by  the  production  of  a  copy  of  the  resolu- 
tion certified  by  the  clerk  of  the  board  under  his  hand,  to  be 
a  true  copy  from  the  minutes  of  the  board,  which  certificate 
is  dated  on  the  4th  of  September,  1855. 

The  objection  made  on  the  argument,  that  there  was  no 
sufficient  proof  that  the  person  who  signed  as  clerk  was,  in 
fact,  the  clerk- of  the  board,  is  not  tenable.  No  objection  was 
made  at  the  trial  on  that  ground.  If  that  reason  had  then 
been  given  for  the  rejection  of  the  evidence,  the  proof  could 
readily  have  been  supplied.  When  a  party  excepts  to  the 
^admission  of  testimony,  he  is  bound  to  state  his  objection  spe- 
cifically, and  on  error  he  is  confined  to  the  objection  so  taken. 
Burton  v.  Driggs,  20  Wall.  125  ;  Moran  v.  areen,  1  Zab.  562. 

By  the  first  section  of  the  act  concerning  ferries,  [Nix.  Dig. 
^37,)  the  board  of  chosen  freeholders  is  empowered  and  di- 
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rected  to  fix  the  rates  to  be  taken  at  the  several  ferries  within, 
their  respective  counties,  and  to  revise,  alter,  or  amend  them 
at  their  discretion.  The  second  section  requires  the  owner 
of  any  ferry  to  keep  a  table  of  such  rates  set  up  so  near  the 
landing  as  to  be  open  and  visible  to  passengers ;  and  by  the 
third  section,  a  stipulated  fee  is  allowed  the  clerk  of  the  board 
for  a  copy  of  the  rates,  "  certified  under  his  hand."  By  the 
eighth  section  of  the  act  incorporating  the  chosen  freeholders, 
it  is  made  the  duty  of  the  clerk  to  keep  the  minutes,  and  enter 
the  orders  and  proceedings  of  the  board  in  a  book  to  be  kept 
for  that  purpose.  Nix.  Dig.  123.*  The  clerk  being  bound 
to  make  a  record  of  the  proceedings  of  the  board  in  fixing  the 
rates  for  this  ferry,  a  copy  of  the  record  thereof,  duly  certified, 
is  the  proper  evidence  thereof.     1  Greenl.  En.,  §  498. 

The  table  of  rates  adopted  is  a  license  to  the  owner  of  the 
ferry  to  charge  the  rates  established;  and  the  statute,  in 
making  provision  for  its  authentication  by  a  copy  certified 
under  the  hand  of  the  clerk,  manifestly  designed  that  the 
copy  so  authenticated  should  be  evidence  of  the  right  of  the 
licensee  to  receive  the  stipulated  sums  for  the  stipulated  serv- 
ices. For  the  purpose  of  showing  the  rates  of  toll  allowed  to 
be  charged,  the  paper  was  competent  evidence.  That  the 
clerk  prefaced  the  resolution  by  a  recital  of  other  matters  in 
relation  to  the  manner  in  which  the  business  was  brought 
before  the  board,  will  not  exclude  the  entire  paper.  No  ob- 
jection was  made  to  the  admission  of  a  part  of  the  paper  on 
that  ground.     It  was  objected  to  as  a  whole. 

That  the  table  of  rates  produced  was  adopted  before  the 
legislative  grant  was  made  to  Geisse,  is  immaterial.  The 
rates  once  adopted  continued  in  force  until  changed  by  the 
board  under  the  first  section  of  the  act.  The  testimony  was, 
that  no  alteration  was  subsequently  made  in  them.  The 
rates  fixed,  applied  to  the  ferry  which  was  worked  by  Geisse, 
and  was  rated  to  him.  They  were  applicable  to  it  as  a  ferry, 
although  Geisse  converted  the  ferry,  which  previously  existed 
only  by  user,  into  a  public  franchise  under  a  legislative  grant. 

But  even  if  the  rates  established  bv  the  board  before  the 
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act  of  1856  was  passed,  are  not  such  a  prescribing  of  tolls  as 
is  contemplated  by  that  act,  it  would  make  no  difference  in 
this  action.  The  suit  is  not  brought  for  tolls  earned,  but  for 
the  recovery  of  compensation  for  the  franchise  of  a  ferry.  If 
the  board  of  chosen  freeholders  had  not  fixed  any  rates,  the 
franchise  would  be  in  existence,  and  the  owner  might  have 
had  the  rates  fixed  by  the  freeholders  at  any  time.  The  value 
of  the  evidence  was  only  in  showing  what  the  public  authori- 
ties, having  power,  from  time  to  time,  to  establish  rates  of 
ferriage,  considered  as  reasonable  tolls  at  this  ferry. 

The  admission  of  the  testimony  of  Christian  H.  Geisse,  that 
Heyberger  and  Stompfel  were  agents  of  his  father  in  leasing 
the  ferry  to  prior  occupants,  was  also  excepted  to.  The  wit- 
ness testified  to  a  knowledge  of  Heyberger's  agency,  from 
conversations  he  heard  between  Heyberger  and  the  father. 
It  is  to  be  inferred  that  the  conversation  occurred  in  the  trans- 
a,ction  of  the  business  of  the  ferry.  It  was  objected  to  on  the 
ground  that  such  conversations  were  had  in  the  absence  of  the 
defendants. 

Agency,  as  a  question  of  fact,  may  be  proved  by  the  acts, 
declarations,  or  conduct  of  the  principal  and  agent.  2  Greenl. 
Ev.,  §  60.  The  proof  is  not  limited  to  acts  or  declarations  in 
the  presence  of  the  opposite  party.  The  fact  of  agency  may 
also  be  proved  by  such  evidence  in  a  collateral  proceeding, 
although  the  agent  was  appointed  by  a  power  of  attorney  in 
writing.  The  purpose  of  the  evidence  was  to  show  that  Lamb 
and  Decker,  who  operated  ths  ferry,  as  a  matter  of  fact  recog- 
nized the  ferry  as  belonging  to  Geisse.  That  fact  is  suffi- 
ciently shown^by  the  production  of  leases  signed  by  them, 
made  in  the  name  of  Geisse,  and  in  which  they  agreed  to  pay 
rent  to  him. 

Furthermore,  the  agency  of  both  Heyberger  and  Stonlpfel 
was  prior  to  1852.  The  decision  of  the  court,  that  the  fran- 
chise, with  respect  to  which  the  action  was  solely  maintaina- 
ble, could  only  be  derived  from  the  legislative  grant,  made 
the  testimony  in  relation  to  their  acts  entirely  immaterial. 
The  only  bearing  the  transactions  with  which  they  were  con- 
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nected  had  in  the  case,  was  in  identifying  the  landings  referred 
to  in  the  legislative  grant  to  Geisse.  That  was  so  conclu- 
sively done  by  the  testimony  of  George  Decker,  who  worked 
the  ferry  from  1848  to  1866,  and  paid  rent  to  the  Geisses 
after  1852,  and  by  other  witnesses,  as  not  to  be  a  disputable 
question  in  the  cause.  If  the  testimony  was  illegal,  its  admis- 
sion would  be  no  ground  of  reversal. 

The  action  was  properly  brought  by  the  plaintiifs,  without 
joining  the  owner  of  the  franchise  on  the  Pennsylvania  shore. 
There  being  no  unity  of  estate  in  the  several  owners  of  the 
two  privileges,  the  interest  affected  was  several;  and,  although 
the  injury  to  each  was  due  to  a  common  cause,  separate  actions 
must  be  brought.    Brown  on  Parties  21 1 ;  2  Saand.  117, 7iote  b. 

Other  exceptions  appear  on  the  record  which  it  is  not  con- 
sidered necessary  to  discuss. 

It  is  sufficient  to  say  that,  having  examined  the  entire 
record,  we  find  no  error  in  the  proceedings,  and  the  judgment 
should  be  affirmed. 

Cited  in  Blackford  v.  Flainfield  Oas  Co.,  14  Vr.  440. 


EAELE  V.  THE  MAYOR  AND  COMMON  COUNCIL  OF  NEW 
BRUNSWICK  AND  JOHN  T.  MITCHELL. 

1.  The  grantee  of  a  deed  inter  partes  is  bound  by  the  conditions,  cove- 
nants and  stipulations  therein  on  his  part,  although  the  deed  is  only 
signed  by  the  grantor.  If  they  be  such  as  are  legally  sufficient  to 
create  an  easement  in  the  premises  granted,  the  grantee  takes  the  land 
subject  to  that  servitude. 

2.  Executors  having  a  general  power  to  sell,  laid  out  a  tract  of  the  tes- 
tator's lands  into  building  lots,  fronting  on  proposed  streets,  and  made 
and  filed  a  map  on  which  such  streets  were  delineated.  The  deed 
from  the  executors  to  the  plaintifi^'s  grantor  for  several  of  these  lots, 
after  a  description  by  boundaries  on  such  streets,  contained  also  a  grant 
of  the  land  forming  part  of  Townsend  street,  as  marked  on  the  map, 
"  subject  to  the  use  at  all  times,  of  the  same  by  the  owners  of  lots  oa 
said  map,  and  by  the  public  generally,  as  and  for  the  said  Townsend 
street,  as  laid  down  on  and  according  to  the  aforesaid  map" — 
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Held,  that  the  lands  conveyed  within  the  lines  of  Townseud  street  were,, 
by  such  description,  dedicated  to  public  use  for  a  street,  and  that  the 
public  authorities  could  not  be  sued  as  trespassers  for  an  entry  on  the 
lands  to  open  the  street. 


Ou  case  certified  by  the  Middlesex  Circuit,  on  a  rule  to 
show  cause  why  a  verdict  in  favor  of  the  defendants  should 
not  be  set  aside. 

Argued  at  February  Terra,  1875,  before  the  Chief  Jus- 
tice, and  Justices  Depue  and  Knapp. 

For  the  rule,  G.  C.  Ludlow. 

Contra,  Woodbridge  Strong. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  Mitchell,  one  of  the  defendants,  as  the  street 
commissioner  of  the  city  of  New  Brunswick,  entered  on  the 
lands  described  in  the  plaintiff's  declaration,  for  the  purpose 
of  opening  Townsend  street  from  Livingston  avenue  to  Drift 
street,  in  pursuance  of  a  resolution  of  the  common  council  of 
the  city,  directing  that  street  to  be  opened.  For  an  alleged 
trespass  in  making  such  entry  this  action  was  brought.  The 
justification  of  the  defendants  is,  that  Townsend  street  had 
become  a  public  street  by  a  dedication. 

The  plaintiff  makes  title  to  the  locus  in  quo,  under  a  deed 
from  Edward  E.  Kilbourn,  bearing  date  July  1st,  1871. 
Kilbourn  deriyed  title  by  conveyance  made  by  the  executors 
of  John  W.  Stout,  bearing  date  on  the  25th  of  May,  1868. 

Stout,  the  testator,  died  in  1861,  seized  of  a  tract  of  thir- 
teen acres,  within  the  boundaries  of  which  the  locus  in  quo  is 
situated.  It  is  admitted  that  there  was  no  dedication  of  these 
lauds,  or  any  part  of  them,  for  the  purpose  of  a  public  street, 
by  the  deceased,  in  his  lifetime. 

The  testator,  by  his  will,  authorized  and  empowered  his 
executors  to  make  sale  and  conveyance  of  all  his  real  estate, 
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and  named  as  his  executors  his  sons,  Jacob,  Thomas,  and 
Gideon. 

The  executors  proved  the  will,  and,  for  the  purpose  of  dis- 
posing of  the  testator's  real  estate,  caused  to  be  made  and 
filed  in  the  clerk's  office  of  the  county  of  Middlesex,  a  map 
of  the  lands  whereof  the  testator  died  seized,  marked,  "  Map 
of  property  in  the  city  of  New  Brunswick,  belonging  to  the 
estate  of  John  W.  Stout,  late  of  New  Brunswick,  deceased. 
Drawn  Oct.  18,  1863,  by  N.  Vars."  On  this  map  the  tract 
is  divided  into  one  hundred  and  twenty-seven  lots,  and 
Townsend,  Redmond  and  Welton  streets  are  delineated  as 
extending  from  Livingston  avenue  to  Drift  lane. 

In  the  deed  from  the  executors  to  Kilbourn,  the  premises 
conveyed  are  described  by  a  particular  description,  by  courses 
and  distances,  as  follows :  Beginning  on  the  northerly  side 
of  Livingston  avenue,  and  running  thence  to  the  westerly 
line  of  Townsend  street,  as  laid  down  on  a  map  filed  in  the 
Middlesex  clerk's  office,  entitled,  &c.  (reciting  the  title  of  the 
above  mentioned  map  in  full) ;  thence  along  the  westerly  line 
of  Townsend  street  to  Drift  lane ;  thence,  &c.,  to  the  begin- 
ning. Then  follows  a  general  description,  as  "  bounded 
northerly  by  Drift  lane,  easterly  by  said  Townsend  street,  as 
laid  down  on  the  map  aforesaid,  southerly  by  said  Livingston: 
avenue,  or  Trenton  turnpike,  and  westerly  by  said  lot,  for- 
merly Schureman's  now  or  late  of  said  William  G.  Parsons,, 
and  also  the  land  lying  along  the  easterly  side  of  said  lot,  as; 
above  described,  forming  the  said  Townsend  street,  as  laid 
down  on  the  map  aforesaid,  extending  to  the  middle  or  centre 
line  of  said  Townsend  street,  from  said  easterly  side  of  said 
above  described  lot,  subject  to  the  use,  at  all  times,  of  the 
same  by  the  owners  of  lots  on  said  map,  and  by  the  public 
generally,  as  and  for  the  said  Townsend  street,  as  laid  down 
on  and  according  to  the  aforesaid  map," 

The  deed  from  Kilbourn  to  the  plaintiff  contains  precisely 
the  same  description. 

It  is  conceded  that  the  filing  of  the  map,  and  the  making 
of  conveyances  by  reference  thereto,  were  such  acts  as  would 
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eiFect  a  dedication  of  this  street.  The  contention  is  as  to  the 
power  of  the  executors  to  make  a  dedication. 

It  is  insisted  that  the  right  to  dedicate  lands  to  public 
uses  belongs  only  to  the  owner  of  the  fee. 

There  is  a  class  of  cases  which  hold  that  a  dedication  made 
by  tenant  for  years,  or  the  owner  of  a  particular  estate,  will 
not  bind  the  reversioner  or  remainderman,  or  prevent  them 
from  repudiating  the  dedication,  when  they  come  into  posses- 
sion of  their  estates. 

The  ground  on  which  these  cases  rest  is,  that  in  order  to 
give  the  public  a  right,  the  dedication  must  be  made  by  the 
consent  of  the  owner  whose  estate  is  affected,  and  that  the 
owner  of  the  preceding  limited  estate  has  no  power  to  create 
easements,  which  shall  bind  the  estate  of  the  reversioner  or 
remainderman,  who  does  not  acquire  his  title  under  or  through 
him.  His  consent  being  the  consent  of  one  having  a  limited 
right,  can  continue  only  for  the  limited  period.  Barker  v. 
Richardson,  4  B.  &  Aid.  579 ;  Wood  v.  Veal,  5  lb.  454 ; 
Baxter  v.  Taylor,  4  B.  &  Ad.  72. 

Decisions  of  this  class  are  inapplicable  to  the  present  case. 
Executors  having  a  power  to  sell  by  the  will  of  the  owner  in 
fee  represent  their  testator,  and  may  convey  his*  whole  estate, 
and  the  purchaser,  by  accepting  the  deed,  consents  to  the 
limitations  and  qualifications  therein  contained. 

There  seems  to  be  but  little  doubt  as  to  the  jjower  of 
executors  in  selling  lands,  under  a  general  power  in  the  will, 
to  divide  it  into  lots,  and  lay  out  streets  through  it,  and  thus 
create  easements  of  rights  of  way  in  the  several  purchasers, 
if  the  estate  will  be  benefited  by  such  a  disposition  of  the 
property.  Commissioners,  in  making  partition,  have  been 
held  to  have  the  power  to  create  easements,  such  as  rights  of 
way  over  a  part  of  the  joint  property,  to  be  enjoyed  in  com- 
mon by  all  the  owners  after  the  partition.  Clarh  v.  Barker, 
106  Mass.  554.  And  it  is  familiar  law,  that  in  assigning 
dower  a  right  of  passage  to  the  premises  assigned,  over  other 
lands  of  the  husband,  may  be  created,  to  continue  until  the 
estate  in  dower  shall  cease.    2  8cribner  on  Dower  546  ;  Hoff- 
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man  v.  Savage,  15  3Iass.  130.  In  Rosenkrans  v.  Snover,  4 
C.  E.  Green  420,  Chancellor  Zabriskie  held  that  commis- 
sioners to  make  partition  when  directed  to  sell,  had  the  power 
to  sell  one  part  with  an  easement  in  another  part  annexed  to 
it,  and  to  sell  the  servient  part  subject  to  such  easement,  and 
that  such  easement  would  be  valid  as  between  the  purchasers 
at  the  sale ;  and  easements  created  by  administrators  selling 
under  an  order  of  the  court  have  been  sustained  in  law. 
JSymmes  v.  Brew,  21  Pick  278;  Dyer  v.  Sanford,  9  3Ieic. 
395. 

Commissioners  to  make  partition  or  assign  dower  have 
only  a  naked  power  of  no  greater  scope  than  executors  sell- 
ing under  a  power  in  a  will.  If  they  have  the  right  to 
create  easements  in  parts  of  the  property  coming  under  their 
authority  where  it  may  be  for  the  advantage  of  those  whose 
interests  are  committed  to  their  charge,  no  reason  founded  on 
principle  can  be  suggested  why  executors  in  the  performance 
of  their  duties,  under  a  power  of  sale,  may  not  exercise  the 
like  discretion. 

But  whatever  the  right  of  the  heirs  or  beneficiaries  under 
the  will  of  the  deceased  might  have  been  to  have  enjoined 
the  executors  from  converting  a  part  of  the  estate  into 
streets,  the  defendant  is  estopped  by  his  deed  from  repudi- 
ating their  action  or  denying  their  power. 

The  clause  in  the  deed  of  conveyance  made  by  the  execu- 
tors to  Kilbourn,  which  declares  that  the  strip  forming  part 
of  Towusend  street  shall  be  subject  to  the  use  by  the  owners 
of  other  lots  marked  on  said  map,  and  by  the  public  gener- 
ally, "  as  and  for  the  said  Townsend  street,  as  laid  down  on 
and  according  to  the  aforesaid  map,"  creates  an  easement 
therein  for  the  benefit  of  the  grantors  and  the  owners  of 
other  lots  on  the  map,  of  a  right  of  way  to  be  used  by  the 
other  owners,  and  by  the  public  generally,  as  a  street. 

The  grantee  of  a  deed  inter  partes  whereby  an  estate  is 
oonveyed,  is  bound  by  the  conditions,  covenants  and  stipula- 
tions therein,  on  his  part,  although  it  is  only  signed  by  the 
grantor.     His   acceptance  of  the  deed  is  such  assent  to   its 
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terms  as  will  render  it  binding  on  him.  Finley  v.  Simpson, 
2  Zab.  311 ;  4  Cruise  Dig.  368.  If  the  stipulation  be  such 
as  is  legally  sufficient  to  create  an  easement,  he  takes  the 
land  subject  to  that  servitude.  Pettee  v.  Hawes,  13  Pick.  323 ; 
Dyer  v.  Sandford,  9  Mete.  396.  And  if  the  agreement  be 
intended  for  the  benefit  of  the  grantees  of  other  lots  on  the 
same  plan,  they  may  have  remedy  on  it,  notwithstanding  the 
absence  of  any  privity  between  the  parties.  Kirhpcdrich  v^ 
Peshine,  9  C.  E.  Green  206. 

In  Posenkrans  v.  Snover,  supra,  the  controversy  was  between 
purchasers  at  a  commissioners'  sale  in  relation  to  a  provision 
inserted  by  the  commissioners  in  their  deed  for  one  parcel^ 
that  no  building  should  be  erected  thereon  to  darken  the 
windows  of  a  building  on  an  adjoining  parcel,  sold  and  con- 
veyed at  the  same  time.  The  Chancellor  held  that  the  pur- 
chaser of  the  first  mentioned  lot  took  it  subject  to  the  ease- 
ment, although  such  condition  was  not  contained  in  the 
conditions  of  sale;  that  having  accepted  the  deed,  he  was 
bound  by  its  conditions,  and  could  not  hold  the  property  by 
virtue  of  the  deed  and  repudiate  its  provisions.  Another 
illustration  of  the  application  of  the  principle  that  the 
grantee  and  those  claiming  under  him  cannot  deny  the  bind- 
ing force  of  a  reservation  in  the  deed  under  which  his  title 
was  acquired,  will  be  found  in  Shepjxird  v.  Hunt,  3  Green's- 
Ch.  277. 

The  conclusion  having  been  reached,  that  the  provisions 
in  the  plaintiff's  title  deeds,  with  respect  to  the  use  to  be 
made  of  this  strip  of  land,  is  binding  on  the  plaintiff,  it  is 
obvious  that  the  legal  consequence  results  that  a  dedication 
is  effected.  The  filing  of  a  plan  on  which  streets  are  deline- 
ated and  conveyances  by  reference  to  such  map,  are  the  most 
usual  means  of  making  a  dedication  of  the  street  to  public 
uses.  The  acceptance  of  deeds  with  reference  to  such  plan 
by  vendees,  is  the  crowning  act  that  completes  the  dedication., 
Each  conveyance,  with  such  reference  made  and  accepted,  is 
a  re-affirmance  of  the  act  of  dedication  by  the  concurrent 
consent  of  the  grantor  and  grantee. 
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But  the  circumstances  of  this  case  place  the  claim  of  the 
city  to  apply  this  strip  of  land  to  use  for  a  public  street  on 
even  firmer  grounds.  The  legal  effect  of  the  deeds  under 
which  the  plaintiif  holds,  is  that  of  a  conveyance  of  the  fee 
in  the  land  within  the  lines  of  the  street,  on  an  express  trust 
to  hold  it  for  the  use  of  the  owners  of  other  lots  and  of  the 
public  generally,  for  the  purposes  of  a  street.  Having 
accepted  a  conveyance  upon  such  a  trust,  he  cannot  retain 
the  fee  and  repudiate  the  uses  for  which  the  conveyance  was 
made.  The  uses  declared  being  those  of  a  public  street,  the 
power  to  apply  the  premises  to  that  use  devolved  on  the 
municipal  authorities,  who  are  the  representatives  of  the 
public,  whose  rights  are  paramount  to  the  title  of  owner  of 
the  fee.     3Iethodist  Church  v.  Hohohen,  4  Vroom  13. 

The  Circuit  Court  is  advised  to  discharge  the  rule  to  show 
cause,  and  to  give  judgment  for  the  defendants. 


l^EANCIS  McDEEMOTT  AND  CHAELES  McDEEMOTT  v.  THE 
MOEEIS  CANAL  AND  BANKING  COMPANY. 

1.  When  a  count  in  a  declaration  sets  forth  a  cause  of  action  arising  out 
of  a  contract,  and  maintainable  only  by  referring  to  the  contract  as 
creating  the  right  for  violation  of  which  the  plaintiff  complains,  a 
recovery  can  be  had  only  in  an  action  on  contract,  and  not  in  action 
for  tort. 

2.  Such  a  count  cannot  be  joined  with  counts  in  tort. 

In  case.     On  demurrer  to  declaration. 

The  first  and  second  counts  in  the  declaration  demurred  to, 
were  in  tort,  for  the  unlawful  obstruction  by  the  defendants 
of  water  accustomed  to  flow  to  the  mill  of  the  plaintiffs.  The 
third  count  was  as  follows : 

"  And  whereas  also,  before  and  at  the  time  of  the  construc- 
tion of  said  Morris  canal,  and  before  the  entry  upon  by  said 
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canal  and  the  occupying  and  using  of  the  bed,  and  interlock- 
ing with  and  using  the  waters  of  the  said  Lopatcong  creek 
by  said  canal,  as  aforesaid,  and  for  the  purpose  of  said  canal, 
and  in  consideration  of  said  defendants  being  so  allowed  to 
enter  upon  and  occupy  and  use  the  bed,  and  interlock  with 
and  use  the  waters  of  the  said  Lopatcong  creek  with  their 
said  canal,  and  for  the  purpose  of  said  canal,  it  was  expressly 
understood  and  agreed  by  and  between  the  said  defendants 
and  the  then  owners  and  possessors  of  the  said  grist  or  flouring 
mill  and  premises  of  plaintiffs,  their  heirs  and  assigns,  that 
they,  the  said  defendants,  should  maintain  and  keep,  at  all 
times,  in  said  canal,  at  and  along  and  above  said  mill,  a  suffi- 
cient depth  of  water,  to  wit,  five  feet,  so  that  sufficient  water 
might  and  should  run  and  flow  from  said  canal  through  a 
certain  gate  or  sluice-way  unto,  into  and  along  a  certain 
channel  or  race-way  unto  said  mill  of  plaintiffs,  for  the  pur- 
pose of  supplying  the  same  with  water  for  the  running  and 
working  thereof,  and  that  for  the  purpose  of  supplying  said 
water  to  said  mill  during  certain  seasons  of  the  year,  when 
the  said  canal  was  not  in  operation  and  use,  and  when  the 
banks  thereof  were  not  filled  with  water  for  the  purpose  of 
using  and  navigating  said  canal,  the  said  defendants  were  to 
erect,  keep  and  maintain  a  dam  and  stop-gate  across  said 
canal,  at  or  near  said  mill  and  premises,  and  near  said  gate 
or  sluice-way,  and  the  entrance  to  said  channel  or  race-way 
from  said  canal  to  said  mill,  for  the  purpose  of  diverting  and 
turning  the  said  water  then  through  said  gate  or  sluice-way, 
unto,  into  and  along  said  channel  or  race-way,  unto  said  mill 
of  plaintiffs,,  for  the  purpose  of  supplying  the  same  with 
water  for  the  working  thereof,  and  in  pursuance  of  said 
understanding  and  agreement,  said  defendants  did  erect  and 
construct  a  dam  and  stop-gate  across  said  canal,  at  said  point, 
and  for  the  purposes  aforesaid,  and  for  a  long  time  prior  to 
the  committing  of  the  grievances  by  the  said  defendants 
hereafter  complained  of,  did  and  of  right  ought  to  keep  and 
maintain,  across  said  canal,  at  said  point,  a  dam  and  stop- 
gate,  at  said  seasons  of  the  year  when  the  said  canal  is  not  in. 
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use  and  operation,  and  when  the  banks  thereof  were  not 
filled  with  water  for  the  using  and  operating  of  said  canal, 
for  the  purpose  of  diverting  and  turning  said  water  through 
said  gate  or  sluice-way,  unto,  into  and  along  said  channel  or 
race-way,  unto  said  mill  of  plaintiffs,  for  the  purpose  of 
supplying  the  same  with  water,  for  the  working  thereof;  and 
before  and  until  the  time  of  committing  of  the  grievances  by 
said  defendants,  hereafter  complained  of,  and  while  the  said 
canal  was  not  in  use  and  operation,  and  while  the  banks 
thereof  were  not  filled  with  water  for  the  using  and  operating 
of  said  canal,  the  said  defendants  had  maintained  and  kept 
a  dam  and  stop-gate  in  and  across  said  canal,  at  said  point, 
and  for  the  purpose  of  diverting  and  turning  said  water 
through  said  gate  or  sluice-way,  unto,  into  and  along  said 
channel  or  race-way,  unto  said  mill  of  plaintiffs,  for  the  pur- 
pose of  supplying  the  same  with  water,  for  the  working 
thereof,  &c." 

Argued  at  February  Term,  1875,  before  Beasley,  Chief 
Justice,  and  Justices  Daleimple  and  Knapp. 

For  the  plaintiffs,  Chas.  F.  Fitch. 

For  the  defendants,  Thos.  N.  McCarter. 

The  oj)inion  of  the  court  was  delivered  by 

Knapp,  J.  To  the  declaration  filed  in  this  cause,  the  de- 
fendants interpose  a  general  demurrer.  The  first  and  second 
counts  in  the  declaration  are  in  tort,  and  set  forth  a  cause  of 
action  in  form  and  substance  essentially  the  same.  They 
charge  that  the  plaintiffs,  being  the  owners  of  a  mill  near  to  a 
certain  stream  in  the  county  of  Warren,  were  entitled  to  have, 
and  for  a  long  time  had  a  portion  of  the  water  from  said 
stream  flow  through  a  certain  flood-gate  or  sluice-w^ay,  to  the 
plaintiffs'  mill,  for  running  it,  and  that  the  defendants  unlaw- 
fully pulled  down  a  stop-gate  placed  in  the  stream  for  the 
purpose  of  turning  the  water  to  the  mill,  and  by  removing 
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the  gate,  diverted  the  water  from  the  mill,  and  so  diminished 
its  flow  that  the  plaintiffs  could  not  run  their  mill,  and  were 
thereby  damnified.  Counts  in  a  declaration  nearly  identical 
with  these  were  approved  in  the  Court  of  Queen'' s  Bench,  in 
Beeston  v.  Weate,  5  JElUs  &  Black.  986.  So  far  as  the  first 
and  second  counts  of  the  declaration  are  concerned,  there  is 
no  objection;  the  fault  is  in  joining  with  them  the  third 
count.  The  third  count  substantially  charges  that  defendants 
had  agreed  with  plaintiffs'  grantors,  their  heirs  and  assigns, 
that  they,  the  defendants,  should  keep  a  dam  or  stop-gate  across 
their  canal,  for  the  purpose  of  turning  the  water  from  the  canal, 
through  the  gate  and  sluice-way,  to  plaintiffs'  mill.  And 
that  in  pursuance  of  said  agreement,  the  defendants  had  con- 
structed a  dam  and  stop-gate,  accordingly,  and  afterwards 
had  wrongfully  pulled  down  the  dam,  by  means  of  which 
the  water  had  been  drawn  away  from  plaintiffs'  mill.  This 
count  presents  a  cause  of  action,  to  maintain  which,  a  con- 
tract of  the  defendants  must  be  referred  to  as  creating  the 
right,  for  the  violation  of  which,  plaintiffs  complain  ;  in  such 
cases,  the  rule  is  that  the  action  must  be  on  the  contract,  and 
not  on  the  tort.  Cabell  v.  Vaughan,  1  Saund.  R.  (2d  ed.) 
291,  note  c;  Masters  v.  Stratton,  7  Hill  101 ;  Wilber  v. 
Brown,  3  Denio  356. 

In  Masters  v.  Stratton,  Chief  Justice  Nelson,  in  delivering 
the  opinion  of  the  court,  says,  the  general  result  of  all  the 
<lecisions  is  well  stated  in  the  note  to  Cabell  v.  Vaughan,  and 
is  in  substance  this  :  "  Where  the  action  is  maintainable  for 
the  tort  merely,  without  reference  to  any  contract  made 
between  the  parties,  no  objection  can  be  raised  on  the  ground 
that  the  plaintiff  should  have  declared  upon  the  contract ; 
but  when  the  action  is  not  maintainable  without  referring  to 
a  contract  between  the  parties,  and  laying  a  previous  ground 
for  it  by  such  contract,  then  the  plaintiff  must  proceed  upon 
the  contract,  and  a  special  action  on  the  case  v/ill  not  lie." 

For  this  manifest  misjoinder  of  causes  of  action,  there 
should  be  judgment  for  demurrants. 
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THE  STATE,  GILBERT  D.  BOGART  ET  AL.,  PROSECUTORS,  v. 
THE  CITY  OF  PASSAIC. 

1.  An  improvement  commenced  under  the  act  of  March  21st,  1871,  for 
revising  and  amending  the  act  to  incorporate  the  village  of  Passaic, 
{Laws  of  1871,  p.  619,)  is  not  an  "improvement  in  said  city,"  within 
the  meaning  of  section  83  of  the  act  to  incorporate  the  city  of  Passaic, 
approved  April  2d,  1873. 

2.  Mere  informalities  or  irregularities  in  proceedings  under  the  former, 
are  cured  by  section  84  of  the  latter  act. 

3.  A  report  by  commissioners  under  section  20  of  the  act  of  1871,  certi- 
fying that  they  had  assessed,  &c.,  substantially  in  the  language  of  the 
act,  held  not  sufficient  of  itself  to  show  tliat  the  assessment  was  not  in 
excess  of  the  benefits. 


On  certiorari  to  remove  the  assessment  for  the  opening 
^nd  grading  of  Lafayette  avenue,  from  Grant  street  to  the 
River  road,  in  the  city  of  Passaic. 

Argued  at  February  Term,  1875,  before  Justices  Wood- 
hull,  Van  Syckel  and  Scudder. 

For  the  prosecutors,  Comstock  and  T.  D.  Hoxsey. 

For  the  defendants,  T.  M.  Moore. 

The  opinion  of  the  court  was  delivered  by 

WooDHULL,  J.  This  writ  is  brought  to  set  aside  an 
assessment  in  the  matter  of  the  opening  and  grading  of 
Lafayette  avenue,  from  Grant  street  to  the  River  road,  in 
the  city  of  Passaic. 

The  proceedings  were  under  sections  19  and  20  of  the  act 
of  March  21st,  1871,  for  revising  and  amending  the  act  to 
incorporate  the  village  of  Passaic,  &c.     {Laws,  1871,  p.  619.) 

The  ordinance  authorizing  the  improvement  was  adopted 
February  26th,  1872;  a  preliminary  assessment  was  filed 
April  13th,  1872;  the  final  report  and  assessment  were  con- 
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firmed  August  31st,  1874,  and  the  writ  was  applied  for  and 
allowed  December  1st,  1874. 

It  is  insisted  on  the  part  of  the  city,  that  the  writ  should 
be  dismissed  on  the  ground  that  it  was  not  applied  for  within 
the  time  limited  by  section  83  of  the  act  of  April  2d,  1873, 
viz.,  three  months  after  the  confirmation  of  the  assessment. 

To  this  the  prosecutors  reply  that  the  writ  was,  in  fact, 
applied  for  within  the  time,  but  insist,  that  whether  it  was 
or  not,  it  can  make  no  difference  in  the  present  case,  because 
the  proceedings  brought  up  by  it  are  not  within  the  opera- 
tion of  the  section  referred  to. 

These  proceedings,  as  already  stated,  were  commenced 
under  the  act  of  March  21st,  1871,  and  the  improvement 
contemplated  was,  of  course,  an  improvement  in  the  village^ 
and  not  in  the  city  of  Passaic. 

Section  92  of  the  act  of  April  2d,  1873,  provides  that  any 
proceedings  had  or  commenced  under  the  act  of  1871,  shall 
proceed  and  be  continued  the  same  as  if  the  act  of  1873  had 
not  been  passed,  except  as  in  said  act  otherwise  specifically 
provided. 

Under  the  operation  of  this  section,  an  improvement  com- 
menced under  the  act  of  1871,  must  be  regarded  as  having 
been  completed  under  that  act,  and  (in  the  absence  of  any 
specific  provision  to  the  contrary)  as  retaining  to  the  end  its 
original  character. 

It  is  suggested  that  such  a  provision  is  contained  in  section 
83,  viz. :  ''  That  no  writ  of  certiorari  shall  be  allowed,  or  issue, 
to  remove  any  assessment  for  any  improvement  in  said  city, 
unless  the  same  be  applied  for  within  three  months  after  the 
confirmation  of  such  assessment  by  the  city  council." 

The  operation  of  this  section,  it  is  urged  on  the  part  of  the 
city,  is  not  confined  to  assessments  made  under  the  provisions 
of  the  act  of  1873,  but  extends  to  every  assessment  made  in 
the  city  of  Passaic,  which  the  city  council,  a  body  created  by 
that  act,  should  confirm.  This  view  of  the  section  in  ques- 
tion is  certainly  plausible,  but,  I  think,  not  correct.  It 
assumes   what   cannot   be   conceded,  viz.  :    that   every    such 
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assessment  must  necessarily  be  an  assessment  for  an  improve- 
ment in  said  city,  for  this  is  plainly  the  only  kind  of  assess- 
ment to  which  that  section  can  apply.  But  it  follows,  from 
what  has  been  said,  that  the  assessment  in  this  case  is  not  for 
an  improvement  in  said  city,  within  the  meaning  of  the  83d 
section,  and  that  it  is,  in  legal  effect  and  in  the  sense  of  the 
act  of  1873,  for  an  improvement  in  the  village  of  Passaic. 

The  result  being  that  section  83  of  the  act  to  incorporate 
the  city  of  Passaic  was  intended  to  apply  exclusively  to  pro- 
ceedings having  their  inception  under  that  act,  the  reason 
assigned  for  dismissing  the  writ  in  this  case  is  not  sustained^ 

This  brings  us  to  the  consideration  of  the  reasons  relied  on 
by  the  prosecutors  for  setting  aside  these  proceedings.  Of 
the  various  reasons  assigned,  some  go  to  the  validity  of  the 
ordinances,  others  to  the  regularity  of  the  appointment  of 
commissioners,  and  others  still  to  the  principles  of  the  assess- 
ment. 

As  to  the  first  class  of  objections,  it  is  sufficient  to  say, 
that  the  work  having  been  completed,  it  is  now  too  late  to 
take  exception  to  the  ordinance  ;  and  as  to  the  second  class, 
that  all  failures  to  comply  with  the  provisions  of  the  act  of 
1871,  amounting  merely  to  informalities  or  irregularities,  and 
not  involving  a  violation  of  any  fundamental  principle  of 
law,  are  cured  by  section  84  of  the  act  of  1873.  State,  Pud- 
ney,pros.,  v.  Village  of  Passaic,  8  Vroom  65  ;  State,  Del.,  Lack^ 
and  West.  R.  R.  v.  The  Village  of  Passaic,  lb.  137. 

The  third  class  of  objections,  viz.  :  those  which  relate  to 
the  principle  of  the  assessment,  are  well  taken. 

Section  20  of  the  act  of  1871  prescribes  the  rule  to  be 
observed  by  the  commissioners  in  making  their  assessment. 
It  provides,  that  the  expenses  of  the  improvement  shall  be 
assessed  upon  the  land  and  real  estate  benefited,  in  propor- 
tion to  the  benefit  received.  The  commissioners,  in  their 
report,  certify  that  they  have  assessed,  &c.,  substantially  in 
the  language  of  the  act.  This  might,  at  first  view,  seem  to 
exclude  the  idea  of  any  departure  from  the  prescribed  rule ;. 
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but  such  is  not  its  legal  effect.  For  while  the  language  of 
the  act,  by  a  necessary  legal  presumption,  imports  a  limita- 
tion of  the  amount  of  the  assessment  to  the  benefits  received, 
no  such  presumption  arises  M'ith  respect  to  the  same  language 
employed  by  the  commissioners.  Coming  from  them,  it 
amounts  to  no  more  than  the  statement  of  a  conclusion  of 
law,  without  the  facts  necessary  to  warrant  such  conclusion. 

The  result  is,  that  it  does  not  appear,  from  the  report  and 
proceedings  of  the  commissioners,  that  the  assessment  in  this 
case  was  not  in  excess  of  the  benefits,  and  it  must,  therefore, 
on  the  authority  of  the  case  of  The  Village  of  Passaic  v. 
State,  Del.,  Lack,  and  West.  R.  R.  Co.,  8  Vroom  538,  be  set 
aside. 


THE    STATE,    HENRY    P.    SIMMONS,    PROSECUTOR,    v.   THE 
CITY  OF  PASSAIC. 

1.  The  provision  of  section  83  of  the  act  to  incorporate  the  city  of  Passaic 
{Laws,  1873,  p.  515,)  that  no  writ  of  certiorari  shall'  issue.  &c.,  unless 
applied  for  within  three  months,  &c.,  applies  as  well  to  assessments 
for  damages  as  to  those  for  benefits. 

2.  The  provisions  of  section  66,  relating  to  the  principle  upon  which 
assessments  for  benefits  are  to  be  made,  must  be  understood  as  if  they 
contained  not  only  an  express  limitation  of  the  assessment  to  the  land 
benefited,  but  the  further  limitation  of  the  amount  of  the  assessment 
to  the  benefits  received;  and,  from  the  report  and  proceedings  of  the 
commissioners,  it  must  aflSrmatively  appear  that  the  legislative  rule 
in  this  sense  has  not  been  departed  from. 

3.  Although  the  commissioners  certify,  that  in  making  their  estimate  of 
the  advantage,  &c.,  they  had  due  regard  to  the  value  of  the  lands 
taken,  &c.,  yet  if  it  appears  clearly  from  the  testimony  that  one  of 
them  took  no  part  in  estimating  the  value  of  the  land  taken,  the 
assessment  will  be  set  aside. 


On  certiorari  to  remove  the  assessments  for  the  opening  of 
Hamilton  avenue,  in  the  city  of  Passaic. 
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Argued  at  February  Terra,  1875,  before  Justices  Wood- 
hull,  Van  Syckel  and  Scuddee. 

For  the  prosecutor,  Comstock  and  Thos.  D.  Hoxsey. 

For  the  defendant,  T.  M.  Moore. 

The  opinion  of  the  court  was  delivered  by 

WooDHULL,  J.  This  Writ  brings  up,  with  other  proceed- 
ings touching  the  opening  of  Hamilton  avenue,  in  the  city  of 
Passaic,  two  assessments — one  of  damages,  and  another  of 
benefits,  both  of  which,  together  with  the  proceedings  on 
which  they  are  founded,  the  prosecutor  insists  are  illegal. 

The  several  objections  taken  to  the  assessment  of  damages 
are  met,  on  the  part  of  the  city,  by  the  general  answer,  that 
this  assessment  cannot  now  be  reviewed,  by  reason  of  the 
prosecutor's  delay  in  suing  out  his  writ. 

Section  83  of  the  act  to  incorporate  the  city  of  Passaic, 
approved  April  2d,  1873,  provides,  that  no  writ  of  certiorari 
shall  be  allowed,  or  issue,  to  remove  any  assessment  for  any 
improvement  in  said  city,  unless  the  same  is  applied  for- 
within  three  months  after  the  confirmation  of  such  assess- 
ment by  the  city  council.     {Acts,  1873,  p.  515.) 

The  case  shows  that  the  assessment  in  question  was  con- 
firmed by  the  city  council  January  5th,  1874. 

The  writ  was  not  applied  for  until  May  30th,  1874,  almost 
five  months  after  the  confirmation. 

The  prosecutor  insists  that  this  is  not  an  assessment  within 
the  meaning  of  the  83d  section ;  and,  further,  that  there  is 
no  provision  in  the  act  for  its  confirmation,  nor  any  such  con- 
firmation shown  by  the  case.  JSTeither  of  these  positions  is 
tenable.  Section  61  of  the  act  authorizes  the  commissioners 
to  make  an  assessment  of  the  damages,  &c.  Section  62  re- 
quires them  to  subscribe  an  oath  or  affirmation,  &c.,  to  make 
the  said  estimate  and  assessment  fairly,  &c. 

Section  63  provides,  that  they  "  shall  make  a  just  and  true 
estimate  and  assessment,  as  aforesaid,  and  make  and  sign  a 
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report  of  such  estimate  and  assessment,  and  file  the  same 
with  the  city  clerk,  and  the  same  being  ratified  by  the  city 
council,  shall  be  binding  and  conclusive,"  &c. 

A  comparison  of  the  foregoing  provisions  with  those  in 
the  following  sections  relating  to  the  assessment  for  benefits, 
fails  to  suggest  any  plausible  ground  for  holding  that  the 
comprehensive  language  of  section  83,  "  any  assessment  for 
any  improvement  in  said  city,"  was  not  intended  to  embrace 
as  well  the  assessment  of  damages  as  the  assessment  for  bene- 
fits.    See  §§  66-73. 

The  provisions  for  the  confirmation  of  these  assessments 
are,  in  substance,  the  same.  They  differ,  simply,  in  this,  viz., 
that  while,  in  reference  to  the  assessment  of  damages,  the  act 
uses  only  the  word  "  ratified,"  it  uses,  in  relation  to  the  other 
assessment,  the  word  "ratified"  in  one  section  (§  71),  and 
the  word  "confirmed"  in  another  (§  73),  but  manifestly  in 
the  same  sense. 

As  to  the  fact  of  confirmation,  the  minutes  of  the  city 
council  of  January  5th,  1874,  show  that  the  commissioners' 
report  of  damages,  &c.,  was  on  that  day  taken  up,  read  and 
"  confirmed." 

The  writ  allowed  in  this  case  not  having  been  applied  for 
within  three  months  after  such  confirmation,  must,  as  to  the 
assessment  of  damages,  and  all  proceedings  prior  thereto,  be 
dismissed. 

It  remains  to  be  considered  whether  the  assessment  for 
benefits  has  been  made  in  conformity  to  the  requirements  of 
the  charter  and  the  rules  of  law. 

Section  66  {Laws,  1873,  p.  510,)  provides  that  the  city 
council,  after  ascertaining  the  whole  amount  of  the  costs, 
damages  and  expenses  resulting  from  any  such  improvement, 
shall  cause  to  be  made  a  just  and  equitable  assessment  thereof 
upon  the  owners  of  the  lands  and  real  estate  benefited  thereby, 
in  proportion,  as  nearly  as  may  be,  to  the  advantage  each 
shall  be  deemed  to  acquire. 

These  provisions  furnish  the  governing  rule  of  the  assess- 
ment under  review,  and  it  is  now  settled  that  they  are  to  be 
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understood  as  if  they  contained  not  only  an  express  limitation 
of  the  assessment  to  the  land  benefited,  but  the  further  limita- 
tion of  the  amount  of  the  assessment  to  the  benefits  received ; 
and  that  from  the  report  and  proceedings  of  the  commissioners 
who  have  been  charged  with  the  duty  of  making  the  assess- 
ment, it  must  affirmatively  and  unequivocally  appear  that 
the  legislative  rule,  in  the  sense  just  stated,  has  not  been 
departed  from.  Village  of  Passaio  v.  Bel,  Lack  &  West.  R. 
E.  Co.,  8  Froom ^538. 

The  report  of  the  commissioners  in  this  case,  so  far  as  it 
relates  to  the  principle  upon  which  they  proceeded  in  making 
their  assessment,  is  as  follows :  "  After  considering  all  the  mat- 
ters in  question,  we  proceed  to  make  a  just  and  equitable  assess- 
ment of  the  said  sum,  &c.,  upon  the  owners  of  all  the  land  and 
real  estate  benefited  by  the  opening  and  laying  out  Hamilton 
avenue,  in  the  manner  aforesaid,  in  the  proportion,  as  nearly 
as  might  be,  to  the  advantage  that  each  was  deemed  to 
acquire ;  and  we  certify  that  in  making  our  estimate  of  the 
advantage  acquired  by  the  said  owners  of  land,  we  have  had 
due  regard  to  the  value  of  the  lands  of  such  owners  which 
have  been  taken  and  appropriated  for  the  purpose  of  said 
improvement,  and  in  each  case  we  have  deducted  from  the 
full  amount  of  benefit  received  by  any  owner,  the  value  of 
his  lands  taken  and  appropriated  as  aforesaid,  the  balance 
being,  in  our  judgment,  the  actual  advantage  acquired  by 
such  owner." 

The  language  of  this  report  seems  to  me  to  exclude  the  idea 
that  the  assessment  to  which  it  relates  could  have  been  in 
excess  of  the  benefits  received. 

The  fact  certified  to  by  the  commissioners  in  reference  to 
their  method  of  proceeding,  must  be  taken  as  true  until  the 
contrary  appears.  In  the  absence  of  countervailing  proof 
thereupon,  my  conclusion  would  be  that  this  assessment 
should  be  affirmed.  The  testimony  of  Mr.  Roberts,  how- 
ever, one  of  the  three  commissioners,  discloses  a  fatal  defect 
in  their  proceedings.  They  certify  that  in  making  their  esti- 
mate of  the  advantage,  &c.,  they  had  due  regard  to  the  value 
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of  the  lands  taken  and  appropriated  for  the  improvement^ 
and  that  they  reached  their  conclusion  as  to  the  actual  advan- 
tage acquired  by  the  owner,  by  deducting  from  the  ainount 
of  benefit  received  by  him,  the  value  of  his  lands  taken,  &c. 
This  operation  necessarily  presupposes  an  estimate  by  the 
commissioners,  as  a  body,  not  only  of  the  amount  of  benefits, 
but  also  of  the  value  of  the  lands  taken.  The  testimony  of 
Mr.  Roberts  shows,  conclusively,  that  he,  at  least,  took  no 
part  in  such  estimate,  so  far  as  the  land  was  concerned.  He 
neither  estimated  the  value,  nor  ascertained  the  quantity  of 
the  land  taken  from  the  prosecutor.  He  states  that  these 
matters  belonged  to  the  former  commissioners.  His  two 
colleagues  were  members  of  that  commission,  also,  but  he 
was  not.  They  no  doubt  had  the  requisite  knowledge,  and 
made  the  estimate  as  certified.  But  this  was  not  enough. 
The  judgment  of  each  one  of  the  three  commissioners,  in 
regard  to  the  value  of  the  land  taken,  was  absolutely  essen- 
tial. 

The  assessment  must  be  set  aside,  with  costs. 


Cited  in  Rittinger  v.  Passaic,  16  F?-.  147  ;   Gray  v.  Bastedo,  17  Vr.  456. 


THE   STATE,    EDMUND    BARTLETT,    PROSECUTOR,    v.    THE 
INHABITANTS  OF  THE  CITY  OF  TRENTON. 

1.  Where  a  legislative  act  contains  two  sets  of  provisions,  one  giving 
specific  and  precise  directions  to  do  a  particular  thing,  and  the  other 
in  general  terras,  prohibiting  certain  acts,  which  would,  in  the  gen- 
eral sense  of  the  words  used,  include  the  particular  act  before  author- 
ized, then  the  general  clause  does  not  control  or  affect  the  specific 
enactment. 

2.  The  83d  section  of  the  charter  of  the  city  of  Trenton  {Laws,  1874,  p. 
373,)  applies  to  the  collection  of  all  assessments  due  and  unpaid  at 
the  time  of  the  passage  of  the  act,  notwithstanding  the  proviso  in 
section  109. 


On  certiorari. 
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Argued  at  February  Term,  1875,  before  Justices  Wood- 
hull,  Van  Syckel  and  Scudder. 

For  the  plaintiff,  F.  Kingman. 

For  the  defendant,  Alfred  Reed. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  controversy  in  this  case  arises  upon 
certain  proceedings  instituted  to  recover  from  the  relator  the 
assessments  made  against  him  for  laying  out  and  opening 
West  Hanover  street,  in  the  city  of  Trenton.  These  assess- 
ments were  affirmed  by  the  Court  of  Errors  and  Appeals,  at 
March  Term,  1873,  and  by  the  city  charter  {Laws,  1866,  j9. 
400,  §  80,)  were  declared  to  be  a  lien  upon  the  lands  assessed, 
to  be  recovered  by  action  of  debt  in  any  court  of  competent 
jurisdiction. 

In  1874  a  new  charter  was  passed  for  the  city  (Laws,  1874, 
p.  373,  §  83,)  which  provides  two  remedies  for  the  collection 
of  assessments  of  this  character: 

1.  By  suit  for  so  much  money  laid  out  and  expended  by 
the  city  for  the  use  of  the  person  assessed ;  or, 

2.  By  the  summary  mode  of  selling  the  property  assessed 
at  public  sale  for  any  term  not  exceeding  fifty  years,  after 
advertising  the  same  in  two  newspapers  published  in  said 
city,  for  the  space  of  two  months,  once,  at  least,  in  each 
week,  giving  notice  of  the  time  and  place  of  sale,  together 
with  the  description  of  the  lot  by  the  letter  and  number  by 
which  it  is  designated  on  the  city  atlas,  and  specifying  the 
amount  of  money  so  laid  out  on  the  same ;  and  it  is  thereby 
further  enacted,  that — 

"  The  provisions  of  this  section  shall  apply  to  the  collec- 
tion of  all  assessments  remaining  due  and  unpaid  at  the  time 
of  the  passage  of  this  act." 

Section  109  provides,  "  that  nothing  in  said  act  contained 
shall  be  construed  so  as  to  destroy,  impair  or  take  away  any 

Vol.  IX.  E 
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right  or  remedy  acquired  or  given  by  any  act  thereby  re- 
pealed." 

The  principal  reason  relied  upon  by  the  prosecutor  is,  that 
under  the  charter  of  1866,  the  only  method  of  enforcing  pay- 
ment of  the  assessment  was  by  action  of  debt,  in  which  he 
was  entitled  to  a  trial  by  jury,  and  that  by  the  summary 
proceedings  adopted  under  the  charter  of  1874,  he  is  deprived 
of  a  jury  trial,  which  he  insists  is  such  a  right  as  cannot  be 
taken  from  him  without  contravening  section  109,  above  cited. 

The  authority  of  the  legislature  over  municipal  corpora- 
tions is  supreme.  The  only  limitation  upon  its  power  to 
alter,  modify  or  repeal  the  charter  is,  that  the  repeal  shall 
not  operate  to  impair  the  obligation  of  existing  contracts,  or 
dejH'ive  ca'editors  of  a  remedy  for  enforcing  such  contracts, 
which  existed  wdien  they  w^ere  made.  Racier  v.  Road  Dis- 
trict, 7  Vroom  276. 

The  83d  section  of  the  charter  of  1874  neither  impairs 
the  obligation  of  any  contract,  nor  deprives  any  party  of  a 
remedy  for  enforcing  it,  but  gives  an  additional  remedy  for 
the  collection  of  a  debt  which  has  been  established  as  a  lien 
on  the  lands  of  the  prosecutor. 

This  it  is  competent  for  the  law  maker  to  do. .  Sedgwick  on 
fStatutes,  p.  617,  notes. 

That  the  trial  by  jury,  in  a  case  of  this  nature,  is  not 
within  the  protection  of  that  clause  of  our  state  constitution, 
which  declares  that  the  right  of  a  trial  by  jury  shall  remain 
inviolate,  is  too  well  settled  to  be  discussed.  Sedgwich  on 
Statutes  489,  notes. 

The  legislature  had  power  to  substitute  for  the  action  of 
debt,  another  form  of  remedy,  which  did  not  admit  of  jury 
trials,  and  the  only  question,  therefore,  will  be,  what  has  the 
legislature  done  in  this  particular  case  ? 

The  rule  of  statutory  interpretation,  applicable  to  this  case 
is,  that  the  act  shall  be  so  expounded,  if  practicable,  as  to 
give  effect  to  every  part  of  it,  and  it  is  the  duty  of  courts,  if 
they  can,  so  to  reconcile  the  different  provisions,  as  to  make 
the  whole  act  consistent  and  harmonious. 
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In  the  construction  of  a  statute,  every  part  of  it  must  be 
viewed  in  connection  with  the  whole,  so  as  to  make  all  its 
parts  harmonize,  if  practicable,  and  give  a  sensible  and  in- 
telligent effect  to  each.  It  is  not  to  be  presumed  that  the 
legislature  intended  any  i)art  of  a  statute  to  be  without  mean- 
ing. Sedgwick  on  Stat.  200;  Dwarris  on  Stat.  144;  J/c- 
Cartee  v.  Orphan  Asylum,  9  Cowen  437. 

There  is  no  uncertainty  as  to  the  meaning  of  section  83  of 
the  charter  of  1874;  it  expressly  declares,  that  its  provisions 
shall  apply  to  the  collection  of  all  assessments  remaining  due 
and  unpaid  at  the  time  of  the  passage  of  the  act. 

This  leaves  no  room  for  construction.  The  assessment 
against  the  relator  was  due  and  unpaid  at  that  time,  and  is, 
therefore,  within  the  operation  of  the  summary  remedy,  unless 
section  109  is  so  construed  as  to  defeat  the  eiFect  of  section 
^3. 

What  existing  rights  or  remedies  were  intended  to  be  pre- 
served by  section  109  ? 

This  language  must,  if  it  can  reasonably  be  done,  be  so 
construed  as  not  to  conflict  with  the  previous  provision. 

Prior  to  the  enactment  of  this  charter  of  1874,  this  court, 
in  Rade7-  v.  The  Southeasterly  Road  District,  7  Vroom  276, 
had  adjudged  that  the  charter  of  these  public  corporations 
could  not  be  so  altered  as  to  impair  the  obligation  of  existing 
contracts,  or  to  deprive  a  party  of  his  remedy  for  enforcing 
them.  It  will  be  a  reasonable  construction  of  this  section  to 
hold  that  the  legislature  had  in  view  this  limitation  upon  their 
power,  and  that  they  intended  only  to  protect  existing  con- 
tracts, and  to  preserve  the  remedies  theretofore  provided 
against  the  city,  or  its  officers,  for  enforcing  them. 

This  exposition  of  the  statute  will  give  effect  to  the  clearly 
expressed  intention  of  the  legislature,  that  the  class  of  assess- 
ments to  which  the  one  in  question  belongs  shall  be  subject  to 
the  provisions  of  the  83d  section. 

In  De  Winton  v.  The  Mayor  of  Brecon,  26  Beav.  533,  the 
Master  of  the  Rolls  held,  that  where  an  act  of  parliament 
•contains  two  sets  of  provisions,  one  giving  sjjecific  and  pre- 
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cise  directions  to  do  particular  things,  and  the  other,  in  gene- 
ral terms,  prohibiting  certain  acts  which  would,  in  the  general 
sense  of  the  words  used,  include  the  particular  acts  before 
authorized,  then  the  general  clause  does  not  control  the  spe- 
cific enactments ;  as  if  an  act  of  parliament  authorized  a  cor- 
poration to  sell  a  particular  piece  of  land,  and  by  a  subse- 
quent general  clause  in  the  act  it  was  declared,  that  nothing 
therein  contained  should  authorize  the  company  to  sell  any 
land,  the  general  clause  would  not  control  the  particular  en- 
actment, which  would  take  eifect,  notwithstanding  the  prior 
exception  was  not  clearly  and  distinctly  expressed  in  the  gene- 
ral clause. 

That  the  general  clause  will  not  aifect  the  previous  par- 
ticular enactment,  is  supported  by  Smith  v.  Bell,  10  M.  &  W. 
378;  Pretty  v.  Solly,  26  Beav.  611,  and  cases  therein  cited. 

AVhen  the  intention  of  the  lawgiver,  which  is  to  be  sought 
after  in  the  interpretation  of  a  statute,  is  specifically  declared  in 
a  prior  section  as  to  a  particular  matter,  it  must  prevail  over 
a  subsequent  clause  in  general  terms,  which  might,  by  con- 
struction, conflict  with  it.  The  legislature  must  be  presumed 
to  have  intended  what  it  expressly  stated,  rather  than  that 
which  might  be  inferred  from  the  use  of  general  terms. 

If,  therefore,  the  proviso  of  the  109th  section  is  so  com- 
prehensive as  to  embrace  the  right  of  trial  by  jury,  it  cannot 
defeat  the  prior  expressed  grant  of  authority  to  the  city  to 
elect  between  the  specified  remedies. 

The  second  objection  to  the  certified  proceedings  is,  that 
the  published  notice  states  that  the  land  will  be  sold  for  so 
much  money  laid  out  and  expended  thereon  by  the  city. 

The  83d  section  provides,  that  the  assessment  may  be  re- 
covered as  so  much  money  laid  out  and  expended  on  the  lands 
assessed,  and  the  only  ground  upon  which  an  assessment  can 
be  supported  is,  that  the  city  has  benefited  the  lands  to  the 
extent  of  the  assessment  against  them.  In  contemplation  of 
law,  therefore,  if  not  strictly  in  fact,  the  city  has  laid  out  and 
expended  the  amount  of  the  assessment  for  the  appreciation 
in  value  of  the  prosecutor's  lots. 
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Koberson  v.  City  of  Lambertville. 

The  notice  as  published  conforms  in  all  respects  to  the  re- 
quirements of  the  charter,  and  is  fully  authorized  by  the 
-existing  law. 

The  certiorari  should  be  dismissed,  with  costs. 

Cited  in  State,  Hutchinson  v.  Trenton,  13  Vr.  74. 


PETER  S.  ROBERSON  v.  THE  CITY  OF  LAMBERTVILLE. 

1.  Where  the  charter  of  a  municipal  corporation  gives  the  common 
council  power  to  license  inns  and  taverns,  and  also  power  to  license 
wholesale  liquor  dealers,  liquor  cannot  be  sold  by  the  quart  without 
license,  in  violation  of  a  city  ordinance, 

.2.  A  complaint  which  charges  that  the  complainant  has  just  cause  to 
suspect,  and  does  suspect  that  the  defendant  is  guilty  of  violating  the 
city  ordinance,  without  averring  that  he  is  guilty,  is  not  made  with 
such  reasonable  certainty  as  to  be  the  ground  of  a  judicial  determina- 
tion, conviction  and  sentence.  It  differs  from  a  proceeding  to  obtain 
a  warrant  to  arrest  an  offender  to  answer  to  a  more  formal  complaint 
by  indictment  in  another  court. 

5.  The  complaint  is  fatally  defective,  in  failing  to  state  to  whom  the 
liquor  was  sold,  without  showing  that  it  was  sold  to  a  person  unknown. 
The  only  allegation  is,  that  it  was  sold  to  "  each  of  various  and  divers 
persons." 

4.  The  ordinance  under  which  the  prosecution  was  instituted  prohibits 
the  sale  of  liquor  without  license,  "  except  such  as  shall  be  com- 
pounded and  intended  to  be  used  as  a  medicine."  The  complaint 
must  negative  this  exception. 

5.  Under  the  supplement  to  the  charter  of  Lambertville,  passed  in  1874, 
it  is  sufficient  to  state  in  a  complaint,  that  the  prosecutor  has  just 
cause  to  suspect,  and  does  suspect  the  party  charged,  provided  the 
complaint  in  all  other  respects  conforms  to  the  requirements  of  ths 
common  law. 


On  certiorari  to  remove  the  proceedings  against  the  prose- 
cutor for  violation  of  the  license  ordinance  of  the  city  of 
Lambertville. 

Argued  at  February  Term,  1875,  before  Justice  Van 
;Syckel. 


70  NEW  JERSEY  SUPREME  COURT. 


Eoberson  v.  City  of  Lambertville. 


For  the  plaintiff,  A.  V.  Van  Fleet  and  Geo.  A.  Allen. 
For  the  defendant,  Vhas.  A.  Skillman. 

Van  Syckel,  J.  The  certiorari  in  this  case  removes  into 
this  court  the  complaint  and  proceedings  thereon,  before  a 
justice  of  the  peace,  against  the  prosecutor,  for  alleged  viola- 
tion of  a  city  ordinance,  entitled  "  An  ordinance  to  provide 
for  licensing  and  regulating  wholesale  liquor  dealers  in  the 
city  of  Lambertville ; "  by  which  it  is  ordained  as  follows  : 

"Sec.  1.  That  it  shall  not  be  lawful  for  any  person  or 
persons,  without  license  for  the  purpose  first  had  and  obtained, 
to  sell,  or  cause,  or  knowingly  permit  to  be  sold,  directly  or 
indirectly,  any  wine,  rum,  gin,  brandy,  whiskey,  cider,  spirits, 
porter,  ale,  lager  beer,  or  any  composition  of  which  any  of 
the  said  liquors  shall  form  the  chief  ingredient,  except  such 
as  shall  be  compounded  and  intended  to  be  used  as  a  medi- 
cine, by  measure  of  one  quart  and  upwards,  or  if,  having 
license  under  this  ordinance,  shall  permit  any  liquor  sold  to 
be  drunk  on  the  premises,  shall  forfeit  and  pay  for  each 
offence  the  sum  of  fifty  dollars,  or  suffer  imprisonment,  either 
in  the  county  jail  for  any  period  not  exceeding  thirty,  or  in 
the  city  jail  for  any  time  not  exceeding  seven  days;  or,  the 
person  offending,  may  be  adjudged  to  forfeit  the  said  sum  of 
fifty  dollars,  and  also,  in  addition  thereto,  suffer  imprisonment 
in  one  of  the  ways  provided  in  this  section." 

The  prosecutor  is  convicted  under  this  ordinance  of  selling 
liquor  by  measure  of  one  quart  and  upwards,  without  license 
for  that  purpose  first  had.  This  ordinance  makes  it  unlawful 
to  sell  without  license,  but  it  does  not  declare  that  the  person 
so  selling  without  license  shall  be  subject  to  any  punishment. 
To  give  it  that  effect  it  will  be  necessary  to  add,  "  and  every 
person  so  selling  without  license  first  had  "  before  the  words 
"  shall  forfeit." 

To  interpolate  such  words  would  be  an  act  of  legislation, 
not  construction.  The  common  council  may  have  intended 
that  the  unlawful  act  should  be  punished,  but  they  have  not 
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given  expression  to  any  such  purpose.  The  intention  of  a 
legislative  body  will  prevail,  but  the  intent  must  be  expressed 
in  fit  language.     Potter's  Dwarris  182. 

The  city  charter  {Laws,  1868,  p.  957,  §  21,)  gives  the 
common  council  power  "to  license  wholesale  liquor  dealers, 
and  prohibit  the  keeping  of  the  same,"  and  a  subsequent 
section  gives  them  power  to  license  inns  and  taverns. 

It  is  argued  on  behalf  of  the  prosecutor  that  a  wholesale 
dealer  is  one  who  sells  in  large  packages,  and  that,  therefore, 
the  city  cannot  exercise  any  restraint  over  those  who  sell  by 
the  quart.  The  word  wholesale  is  used  in  contradistinction  to 
the  word  retail.  The  latter  word  has  been  used  with  a  fixed 
and  definite  meaning  in  legislation  upon  this  subject.  In  the 
12th,  the  24th,  and  39th  sections  of  the  act  concerning  inns 
and  taverns,  the  retail  of  spirituous  liquors  is  the  sale  by  less 
quantity  than  one  quart,  and  it  is  nowhere  used  in  this  act  in 
any  other  than  this  restricted  sense.  Giving  it  this  meaning, 
it  must  be  presumed  that  the  legislature  intended  to  include 
by  the  word  ''  wholesale  "  all  sales  which  are  not  by  retail — 
that  is,  by  less  quantity  than  one  quart.  So  interpreted,  it  is 
not  necessary  to  impute  to  the  legislature  the  absurd  intention 
of  conferring  upon  the  municipal  authority  to  control  the 
sale  of  ardent  spirits  by  measure  less  than  one  quart,  and  the 
sale  in  large  quantities,  and  at  the  same  time  to  leave  wholly 
unrestrained  the  sale  by  the  quart,  which  would  be  productive 
of  great  mischief.  The  power  granted  to  the  corporation  is 
broad  enough  to  embrace  the  entire  subject,  and,  under  it, 
ordinances  may  be  passed  to  regulate  the  sale  of  intoxicating 
drinks  by  the  quart.  But  if  the  ordinance  was  so  framed  as 
to  subject  the  unlicensed  wholesale  dealer  to  the  penalties 
which  it  denounces,  the  complaint  against  the  relator  is  fatally 
defective. 

It  charges  that  the  complainant  has  just  cause  to  suspect, 
and  does  suspect,  that  the  relator  is  guilty  of  violating  the 
city  ordinance,  but  he  does  not  aver  that  he  was  guilty.  The 
complaint  is  not  made  with  such  reasonable  certainty  as  to 
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be  the  ground  of  a  judicial  determination,  conviction  and 
sentence. 

This  is  not  a  proceeding  to  obtain  a  warrant  for  the  purpose 
of  arresting  an  offender,  to  answer  to  a  mere  formal  com- 
plaint, by  indictment  or  imformation  in  another  court,  but  is 
the  basis  of  a  substantive  criminal  charge,  upon  which  the 
alleged  offender  is  to  be  tried  in  a  court  of  competent  juris- 
diction, and  his  guilt  or  innocence  determined.  The  salutary 
rule  of  the  common  law,  that  no  one  shall  be  compelled  to 
answer  a  criminal  charge  unless  it  is  expressed  with  reasona- 
ble precision,  directness  and  fullness,  so  that  he  may  be  pre- 
pared to  meet  and  repel  it,  extends  to  every  mode  in  which  a 
citizen  of  this  state  can  be  put  upon  his  defence  to  a  charge 
of  violating  the  criminal  law,  and  must  be  recognized  and 
enforced  in  this  case. 

A  complaint  of  this  character  was  held,  by  Chief  Justice 
Shaw,  to  be  insufficient  under  the  Massachusetts  liquor  law, 
in  Gommonioealth  v.  PkilUps,  16  Pick.  211. 

The  complaint  also  fails  to  state  to  whom  the  liquor  was 
sold,  without  stating  that  it  was  sold  to  a  person  or  pei'sons 
unknown.  Its  language  is  that  the  person  charged,  sold  to 
^'  each  of  various  and  divers  persons." 

In  Commonwealth  v.  Dean,  21  Pick.  334,  this  form  was 
held  to  be  radically  infirm,  and  in  Tyler  v.  Lawson,  1  Vroom 
120,  Justice  Vredenburgh  remarked,  in  an  analogous  case, 
that  the  grand  jury  might  as  well  indict  a  man  for  murder, 
without  saying  who  was  dead. 

There  is  a  further  omission  in  this  complaint  of  matter 
essential  to^  its  support.  The  rule  of  pleading  a  statute 
which  contains  a  proviso  or  exception,  is  usually  expressed 
in  the  books  thus  : 

"  If  there  is  an  exception,  in  the  enacting  clause,  the  party 
pleading  it  must  show  that  his  adversary  is  not  within  the 
exception,  but  if  there  be  an  exception  in  a  subsequent 
clause  or  a  subsequent  statute,  that  is  matter  of  defence,  and 
is  to  be  shown  by  the  other  party." 
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Where  a  statute  provided  that  if  any  person  shall,  on  the 
Sabbath,  exercise  any  secular  labor,  except  such  only  as 
works  of  necessity  or  charity,  he  shall  be  punished,  &c.,  a 
com^ilaint  not  negativing  the  exception,  was  held  to  be 
insufficient.     8tate  v.  Barker,  18  Vt.  195. 

The  same  rule  was  enforced  where  a  statute  provided  that 
if  a  person  unlicensed  should  retail  spirituous  liquors,  except 
in  corporate  towns  and  cities,  he  should  be  guilty  of  a  mis- 
demeanor.    Elkins  V.  The  State,  13  Georgia  435. 

The  insufficiency  of  this  form  of  pleading  was  recognized 
in  the  following  cases  :  Jones  v.  Axen,  1  Lord  Raymond  119; 
Commonwealth  v.  Maxwell,  2  Pick.  138 ;  Commonwealth  v. 
Hart,  11  Cush.  130. 

This  is  necessary,  in  order  that  the  description  of  the 
crime  may,  in  all  respects,  correspond  with  the  statute. 

In  the  complaint  now  under  consideration,  the  pleader  has 
failed  to  negative  the  exception  in  the  ordinance.  Every 
allegation  in  the  complaint  may  be  true,  and  yet  the  party 
charged  may  not  have  violated  the  law,  for  the  facts  stated 
do  not  necessarily  constitute  an  oifence  against  the  ordi- 
nance. 

This  question  was  expressly  ruled  in  Townley  v.  The  State, 
.3  Harr.  311. 

By  the  16th  section  of  a  supplement  to  the  charter  of 
Lambertville,  passed  March  16th,  1874,  {Laws,  1874,  p. 
275,)  it  is  enacted  that  the  affidavit  to  authorize  a  warrant  in 
a  case  of  this  kind,  shall  be  sufficient,  if  the  person  making 
the  same,  swear  that  he  hath  just  cause  to  suspect,  and  does 
suspect,  that  the  person  he  charges  hath  been  guilty  of  a  vio- 
lation of  an  ordinance  of  the  city,  stating,  specifically,  what 
ordinance  has  been  violated,  the  time  when  and  the  manner 
in  which  the  same  has  been  violated. 

Under  this  statute,  it  would  have  been  sufficient  to  state 
that  the  prosecutor  had  just  cause  to  suspect,  and  did  suspect 
the  party  charged,  provided  the  complaint,  in  all  other  re- 
spects, conformed  to  the  requirements  of  the  common  law. 
In  this    case,   as  has  been  shown,   the    complaint  is  fatally 


74  NEW  JERSEY  SUPREME  COURT. 

Brahn  v.  Jersey  City  P'orge  Co. 

defective  in  other  particulars  of  substance,  and  therefore  is- 
not  saved  by  the  supplement. 

In  my  opinion,  the  proceedings  below  should  be  set  aside^ 
with  costs. 

Cited  in   Greeley  v.  Passaic,  13  Vr.  90 ;  Flanagan  v.  Plainfield,  15  Vr. 
120. 


THE  STATE,  JAMES   BRAHN,  PROSECUTOR,  v.  THE  JERSEY 
CITY  FORGE  COMPANY. 

1.  What  constitutes  a  suflBcient  affidavit  in  a  summary  proceeding  before 
a  justice  of  the  peace,  under  the  act  concerning  landlord  and  tenant. 

2.  If  a  tenant  enters  into  possession  of  premises  under  a  parol  lease 
made  by  the  attorney  of  a  corporation,  the  tenant  will  not  be  per- 
mitted to  dispute  the  agent's  authority,  if  the  company  subsequently 
ratifies  the  agent's  act. 

3.  An  agent  who  demands  possession  for  his  principal,  must  have 
authority  to  make  the  demand  at  the  time  of  making  it.  A  subse- 
quent assent  on  the  part  of  the  landlord  will  not  establish,  by  rela- 
tion, a  notice  given,  in  the  first  instance,  without  authority. 

4.  It  is  not  necessary  to  prove  an  express  authority  to  the  agent ;  it  may 
be  inferred  from  circumstances  which  show  the  concurrence  of  the 
principal  in  his  act. 

5.  It  is  not  necessary  to  show  the  tenant  by  proof,  at  the  time  of  the  ser- 
vice, that  the  agent  had  due  authority ;  it  is  sufficient  if  such  authority 
actually  exists. 

6.  The  act  concerning  landlord  and  tenant  makes  no  provision  for  admit- 
ting ether  parties  to  defend. 


On  certiorari. 

Argued  ai  February  Terra,  1875,  before  Justices  Wood- 
hull,  Van  Syckel  and  Scudder. 

For  the  plaintiff,  Wm.  A.  Lewis. 

For  the  defendant,  Wm.  Brhikerhoff. 

The  opinion  of  the  court  was  delivered  by 
Van  Syckel,  J.     The  proceedings   to  be   reviewed   in 
this  case  were  had  under  the  act  concerning  landlord    and 
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tenant,  and  the  only  question  is  whether  the  justice  had  juris- 
diction. 

The  plaintiif  below  aimed  to  establish  a  case  of  holding 
over  after  tenancy  ended,  and  demand  made  and  notice  given 
according  to  the  statute. 

It  was  essential  to  the  justice's  jurisdiction  to  show — 

1.  That  the  relation  of  landlord  and  tenant  existed  between 
the  parties. 

2.  That  the  tenant's  term  had  expired,  and  that  he  held 
over. 

.3.  That  the  landlord,  or  his  agent,  had  made  demand  and 
given  notice,  in  writing,  to  the  tenant,  to  deliver  up  the  pos- 
session. 

The  affidavit  upon  which  the  summons  was  issued  was 
made  October  22d,  1874,  by  Yale,  the  president  of  the 
Jersey  City  Forge  Company.  It  describes  the  property,  and 
sets  forth,  that  the  company  let  and  rented  the  premises  to 
Brahn  on  the  14th  day  of  July,  1874,  for  the  term  of  twenty- 
four  days  from  July  13th,  at  the  rent  of  |250 ;  that  Brahn 
entered  into  the  possession  of  said  premises  by  virtue  of  said 
agreement ;  that  his  term  had  expired,  and  that  he  held  over 
and  continued  in  possession,  without  permission  from  the 
company,  and  that,  on  the  18th  of  October,  1874,  the  com- 
pany had  made  demand  and  given  notice  in  writing  to  Brahn 
to  deliver  up  the  possession,  which  notice  was  served  by 
deponent  on  the  said  Brahn,  personally. 

These  jurisdictional  facts  are  as  fully  set  forth  in  this  affi- 
davit, as  is  required  by  the  case  of  Fowler  v.  Boe,  1  Butcher 
549. 

It  is  objected,  in  the  first  place,  that  this  affidavit  was 
hearsay,  and  was  not  legal  proof  of  the  letting.  It  is  the 
affidavit  of  the  president  of  the  company,  who  swears  to  facts, 
not  to  conclusions,  of  law,  which,  if  true,  unquestionably 
establish  the  relation  of  landlord  and  tenant.  It  is  not 
necessary  that  the  affidavit  should  set  forth  how  the  affiant 
obtained  his  knowledge  of  these  facts ;  whether  it  was  by  the 
admission  of  the  tenant  made  to  him,  or  by  being  present. 
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when  the  verbal  lease  was  entered  into,  is  "wholly  immaterial. 
The  evidence  on  the  trial  before  the  justice  shows,  that  the 
lease  was  by  parol,  and  was  made  by  the  attorney  of  the  com- 
pany to  Brahn. 

It  is  now  insisted,  on  behalf  of  the  prosecutor,  that  the  re- 
lation of  landlord  and  tenant  did  not  exist  between  the  parties, 
because  the  president  of  the  company  had  no  power  to  let  the 
premises  without  special  authority  from  the  board  of  direc- 
tors, and,  if  such  authority  had  been  shown,  the  president 
could  not  delegate  his  power  to  the  attorney.  If  the  prose- 
cutor was  seeking  to  enforce  the  terms  of  a  parol  lease  against 
the  company,  the  latter  could  set  up,  in  defence,  a  want  of 
authority  on  the  part  of  the  person  who  assumed  to  bind 
them,  but  the  tenant,  after  having  entered  into  a  lease  with 
the  company  through  their  ostensible  agent  or  attorney, 
having  entered  into  possession  and  enjoyed  the  full  term 
under  it,  cannot  say  to  the  company,  when  they  institute 
proceedings  to  recover  their  possession,  I  am  not  your  tenant, 
because  it  does  not  appear  that  you  authorized  your  agent,  in 
strict  legal  form,  to  lease  to  me.  If  the  contract  was  without 
authority,  and  the  company  subsequently  adopted  it,  the  ten- 
ant cannot,  after  receiving  the  benefit  of  it,  repudiate  it.  The 
company  ratified  the  agreement  by  •  permitting  the  tenant  to 
enter  and  occupy  under  it,  by  receiving  a  portion  of  the  rent, 
and  by  bringing  these  proceedings  to  recover  possession.  If 
there  could  be  any  difficulty  in  this  respect,  it  is  obviated  by 
the  evidence  of  the  tenant  himself,  who  testified,  before  the 
justice,  that  he  leased  the  premises  in  question  from  the  com- 
j)any  in  July  last.  So  long  as  the  company  is  willing  to 
recognize  the  validity  of  the  agent's  act,  it  is  incompetent  for 
the  tenant  to  controvert  it. 

The  demand  of  possession  was  in  writing,  signed  "  The 
Jersey  City  Forge  Company,  by  B.  Buchanan  Yale,  Pres't," 
and  service  thereof  was  acknowledged  by  Brahn  in  writing. 
The  sufficiency  of  this  demand  is  denied,  on  the  ground  that 
it  does  not  appear  affirmatively  that  it  was  a  demand  by  the 
landlord  or  his  lawfully  authorized  agent.     The  act  authoi- 
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izing  this  summary  proceeding  preserves  the  rule  of  the  com- 
mon law  that  the  notice  to  quit  must  be  given  by  the  landlord 
personally,  or  by  his  duly  appointed  agent.  If  by  the  agent, 
it  must  appear  that  he  is  clothed  with  power  to  give  the  notice 
at  the  time  it  was  given.  Ordinarily,  a  subsequent  ratifica- 
tion of  an  agent's  act  by  the  principal  will  be  sufficient,  but 
between  landlord  and  tenant  the  rule  with  regard  to  the  notice 
differs  from  that  which  governs  between  principal  and  agent 
as  to  other  transactions.  A  subsequent  assent  on  the  part  of 
the  landlord  will  not  establish  by  relation  a  notice  given  in 
the  first  instance  without  his  authority.  The  reason  is,  that 
the  tenant  must  act  upon  the  notice  at  the  time  it  is  given  ; 
and  it  must,  therefore,  at  that  time,  be  such  a  notice  as  he  can 
act  upon  with  security,  and  if  authority  by  relation  were 
sufficient,  the  tenant  would  be  subjected  to  the  injustice  of 
being  left  in  doubt  as  to  his  action  until  the  ratification  or  dis- 
avowal of  the  principal.  Roe  v.  Pierce,  2  Camp.  96,  and 
Goodtitle  v.  Woodward,  3  B.  &  Aid.  689,  hold  the  contrary 
doctrine,  but  the  weight  of  authority  is  in  favor  of  the  rule 
as  I  have  stated  it. 

Judge  Story,  in  his  work  on  Agency,  §  246,  says  that  if  the 
act  done  by  the  agent  would,  if  authorized,  create  a  right  to 
have  some  act  or  duty  performed  by  a  third  person,  so  as  to. 
subject  him  to  damages  or  losses,  for  the  non-performance  of 
that  act  or  duty,  or  would  defeat  a  right  or  estate  already 
vested  in  the  latter,  there  the  subsequent  ratification  or  adop- 
tion of  the  unauthorized  act  by  the  principal,  will  not  give 
validity  to  it,  so  as  to  bind  such  third  person  to  its  conse- 
quences ;  and  within  this  rule  he  instances  the  case  of  a  notice 
to  quit  given  by  an  unauthorized  person  for  the  landlord,  sub- 
sequently ratified  by  the  latter. 

In  Eight  v.  Cuttrell,  5  JEast  491,  the  notice  was  signed  by 
only  two  of  three  joint  tenants,  under  whom  the  defendant 
held,  purporting,  however,  to  be  given  on  behalf  of  them- 
selves and  the  oth-er,  who  subsequently  joined  in  the  action 
of  ejectment.  Lord  Ellenborough  held  that  the  subsequent 
adoption  of  the  notice  did  not  validate  it,  for  the  reason  that 
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the  tenant  was  entitled  to  such  a  notice  as  he  could  act  upon 
with  certainty  at  the  time  he  received  it,  and  that  he  should 
not  be  put  to  the  hazard  of  its  subsequent  ratification.  This 
case  was  cited  and  approved  by  Justice  Parke,  in  Doe  v. 
Walton,  10  Barn.  &  Cress.  625,  and  by  Lord  Denman  in 
Doe  V.  Goldwin,  2  Q.  B.  143,  and  has  been  adopted  by  the 
text  writers  as  the  true  rule  upon  this  subject.  Adams' 
JEjectinent  127  ;  Tyler's  Ejectment  227. 

The  mere  fact,  therefore,  that  the  company  adopted  the  act 
of  its  agent  by  instituting  these  proceedings,  based  upon  the 
legality  of  the  demand  for  possession,  is  not,  of  itself,  suffi- 
cient to  justify  the  implication  that  the  agent  had  the  requisite 
authority  at  the  time  he  served  the  notice. 

The  fact  that  Yale  was  president  of  the  forge  company 
would  not  justify,  of  itself,  the  inference  that  he  had  authority 
to  lease  the  company's  lands,  and  terminate  the  lease  by 
notice.  But  it  is  not  necessary  to  prove  an  express  authority  ; 
it  may  be  presumed  from  circumstances  which  show  the  con- 
currence of  the  principal  in  his  acts.  In  this  case  it  appears 
that  Yale,  with  the  sanction  of  the  company,  had  let  these 
premises  in  1873  to  Emley ;  that  Emley  had  surrendered 
possession  to  Yale  in  July,  1874,  and  that,  thereupon,  the 
attorney  of  the  company,  by  the  direction  of  Yale,  leased  to 
Brahn,  the  defendant  below.  The  acquiescence  in  these  acts 
by  the  company  shows  the  course  of  employment  of  the  presi- 
dent. The  demand  of  possession  was  served  upon  the  defend- 
ant by  the  attorney  who  made  the  lease  to  him,  by  the  direc- 
tion and  in  the  presence  of  the  president,  after  the  term  of  the 
defendant  had  expired. 

From  these  circumstances,  in  connection  with  the  fact  that 
the  company  subsequently  adojited  the  acts  of  its  officer,  by 
instituting  this  suit,  the  court  below  was  justified  in  finding, 
as  matter  of  fact,  that  the  agent  was  duly  authorized  at  the 
time  he  served  the  demand.  The  notice  was  signed  by  the 
president  on  behalf  of  the  company,  and  was  served  in  such 
a  way  as  to  give  a  reasonable  assurance  to  the  defendant  that 
he  could  safely  act  upon  it. 


JUNE  TERM,  1875.  79 

Bralm  v.  Jersey  City  Forge  Co. 

While  the  tenant  cannot  be  compelled  to  act  upon  an  in- 
sufficient notice,  or  be  subjected  to  loss  by  declining  to  do  so, 
it  is  not  necessary  to  demonstrate  to  him  by  proof  at  the  time 
of  the  service,  that  the  agent  is  fully  authorized  to  act.  The 
consequences  of  such  a  rule  would  be  very  inconvenient. 
Wherever  a  person  acts  by  an  agent,  the  person  on  whom  he 
acts  disputes  or  acquiesces  in  the  authority  at  his  peril.  If 
he  disputes  it,  and  it  turns  out  to  be  valid,  he  is  bound  by  it. 
He  must  inquire,  if  he  has  any  doubt,  and  may  have  recourse 
to  the  principal ;  he  cannot  compel  the  production,  or  proof 
of  the  agent's  authority.  The  only  question  now  is,  was  the 
act  done  by  the  principal  at  a  certain  time?  That  the  serving 
of  this  demand  was  the  act  of  the  principal,  I  think  is  suffi- 
ciently established  by  the  circumstances  proved  in  this  case. 

The  objection  that  there  was  no  proof  that  the  president 
of  the  company  was  authorized  to  make  the  affidavit  upon 
which  the  justice  issued  his  process,  cannot  prevail.  That  is 
within  the  general  rule  which  pertains  between  principal  and 
agent  under  which  authority  to  the  agent  may  be  presumed 
from  subsequent  ratification. 

If,  as  the  prosecutor  insists,  a  corporation  could  not  institute 
and  maintain  its  suit  without,  in  the  first  instance,  showing, 
appropriately,  that  it  was  authorized  by  the  board  of  directors, 
this  objection  might  be  tenable.  But  that  has  never  been 
held  to  be  the  law ;  an  action  in  the  name  of  a  corporation  is 
presumed  to  be  by  its  authority,  until  the  contrary  appears, 
in  which  event  it  will  be  dismissed.  After  possession  had 
been  demanded  on  behalf  of  the  company,  Yale  made  his 
affidavit,  in  which  he  stated  that  he  was  president  of  the 
company,  and  stated  all  the  facts  necessary  to  give  the  justice 
jurisdiction,  whereupon  the  company  prosecuted  its  suit, 
recognizing  this  act  as  its  own. 

From  these  circumstances,  in  the  absence  of  any  evidence 
to  show  that  the  company  had  disavowed  the  agency,  its 
existence  must  be  inferred,  and  it  must  be  presumed  that  the 
president  was  acting  within  the  scope  of  his  employment. 
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So  far  as  Brahn  is  concerned,  every  fact  essential  to  give  the 
justice  jurisdiction  was  sufficiently  shown. 

A  further  reason  assigned  for  reversal  is,  that  one  Samuel 
C.  Emley  and  the  Jersey  City  Iron  Works  were  in  the  actual 
possession  of  the  demised  premises,  and  that  the  justice 
refused  to  allow  them  to  be  heard.  The  defendant  did  not 
ask  that  they  should  be  heard ;  they  came  before  the  justice 
and  applied  to  defend  on  their  own  behalf.  The  only  evi- 
dence to  show  that  these  parties  were  ever  in  possession  is 
that  of  Brinkerhoif,  who  testified  that  Emley  was  the  tenant 
previous  to  Brahn,  and  that  on  the  14th  of  June,  1874, 
Emley  said  he  was  in  possession,  and  that  The  Jersey  City 
Iron  Works  were  holding  the  premises  under  him.  As  to 
the  last  named  company,  this  was  merely  hearsay,  and  was 
no  proof  that  they  had  ever  been  in  possession. 

If  Emley  had  been  in  possession  in  June,  he  had  aban- 
doned it  before  the  lease  to  Brahn,  as  appears  by  an  acknowl- 
edgment in  evidence  under  his  hand  and  seal,  dated  July 
13th,  1874,  by  which  he  declared  that  he  had  given  up  the 
possession  and  control  of  the  premises  to  Yale,  the  president 
of  the  company,  plaintiff,  and  that  he  was  no  longer  in  pos- 
session. 

Whether  it  was  competent  for  Emley  or  The  Jersey  City 
Iron  Works,  who  were  not  parties  to  the  suit,  to  come  in  as 
defendants  and  prove,  before  the  justice,  that  at  the  time 
the  proceedings  were  instituted,  they  were  actually  in  posses- 
sion of  the  premises,  is  a  question  which  has  not  been 
adjudged  in  ■  this  state.  The  act  makes  no  provision  for 
admitting  other  parties  to  defend,  and  there  is  nothing  in  the 
statute  which,  by  implication,  would  seem  to  justify  such  a 
practice.  It  is  apparent,  that  by  collusion,  persons  in  the 
lawful  possession  of  premises  might  be  evicted  without  an 
opportunity  of  being  heard.  In  ejectment,  if  a  tenant  who 
was  in  possession  anterior  to  the  commencement  of  the  suit, 
is  removed  by  writ  of  possession,  the  court  has  power  to 
restore  him  by  writ  of  restitution.  A  justice  of  the  peace 
has  no  such  control  over  his  process.     The  sixth  section  of 
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the  act  under  which  these  proceedings  were  had,  directs  that 
he  shall  issue  his  warrant  to  the  constable,  commanding  him 
to  remove  all  persons  from  the  premises.  Under  this  writ, 
parties  who  had  not  been  summoned  or  heard,  might  be 
ejected,  in  which  contingency,  the  only  remedy  provided  by 
the  act,  is  an  action  of  trespass  against  the  landlord. 

If  this  summary  remedy  is  susceptible  of  such  abuse,  the 
legislature  may  be  appealed  to  for  relief.  By  the  revision  of 
March  27th,  1874,  the  Circuit  Court  can  exercise  a  salutary 
control  over  this  proceeding,  by  taking  exclusive  cognizance 
of  the  case  on  the  application  of  either  party,  after  a  sum- 
mons has  been  issued  by  the  justice.  Such  power  is  given 
to  the  Circuit  Court  as  will  enable  it  to  control  the  writ  of 
possession,  so  that  no  injustice  will  be  done. 

In  this  case,  there  is  nothing  to  induce  me  to  believe  that 
any  injustice  has  been  done.  Emley  is  president  of  the  Iron 
Works ;  he  leased  the  premises  of  Yale,  president  of  the 
Forge  Company,  by  a  w^ritten  lease.  Failing  to  pay  his 
rent,  he  was  served  with  notice  to  quit,  and  thereupon,  as 
appears  by  his  written  agreement,  he  surrendered  the  prem- 
ises to  Yale,  and  agreed,  as  president  of  the  Iron  Works,  to 
pay  Brahn's  rent,  so  long  as  he  should  occupy  the  works. 
The  writ  of  certiorari,  in  this  case,  is  prosecuted  by  Emley 
and  the  company  of  which  he  is  president,  in  the  name  of 
Brahn,  but  without  his  authority  so  far  as  appears  in  the 
case,  and  in  my  opinion,  should  be  dismissed,  with  costs. 

Cited  in  Steffens  v.  Earl  11  Vr.  132  ;  Crawford  v.  Longstreet,  14  Vr.  329. 

Vol.  ls.  f 
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THE  STATE,  THE  HOBOKEN  LAND  AND  IMPROVEMENT 
COMPANY,  PROSECUTORS,  v.  ANDREW  ANDERSON,  COL- 
LECTOR OF  WEST  HOBOKEN. 

Under  the  8th  section  of  the  act  for  equalizing  assessments  for  taxes  in 
the  county  of  Hudson,  {Laws,  1873,  p.  794,)  notice  must  be  given  to 
the  tax-payer  before  the  commissioners  decide  that  his  assessment  shall 
be  increased. 


On  certiorari. 

Argued  at  February  Terra,  1875,  before  Justices  Wood- 
hull,  Van  Syckel  and  Scudder. 

Tor  the  plaintiffs,  James  W.  Vroom. 

Eor  the  defendant,  James  B.  Vredenburgh. 

The  opinion  of  the  court  was  delivered  by 

Vajs^  Syckel,  J.  The  commissioners  of  appeal,  under 
the  act  for  equalizing  assessments  for  taxes  in  the  county  of 
Hudson,  [Laws,  1873,  jp.  794,)  increased  the  valuation,  which 
the  assessor  o^  West  Hoboken  had  made  of  the  lands  of  the 
prosecutors,  by  the  sum  of  $87,500.  The  4th  section  of  the 
act  cited  gives  the  board  of  commissioners  power  to  increase 
or  diminish  the  valuation  of  any  particular  piece  of  jjroperty 
in  any  assessment  district  of  the  county ;  but,  in  such  case, 
the  8th  section  requires  notice  to  be  given  to  the  person 
assessed  to  appear  and  show  cause  why  the  assessed  value  of 
his  property  shall  not  be  increased.  In  this  case,  the  board 
decided  not  only  that  the  land  of  the  prosecutors  was  assessed 
at  too  low  a  rate,  but  also  how  much  the  valuation  should  be  in- 
creased, and  then  gave  notice  to  the  prosecutors  to  appear  before 
them.     This  was  erroneous ;  the  prosecutor  was  entitled  to 
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be  heard   before  judgment  was  passed  against   him.      The 
commissioners  gave  judgment  first  and  heard  him  afterwards. 
For  this  reason,  the  assessment  must  be  reduced  to  the  sum 
at  which  it  was  fixed  by  the  assessor. 

Cited  in  State  v.  Hoboken,  17  Vr.  98. 


THE  STATE,  MAEY  ANN  LONGSTREET   ET  AL.,  PROSECU- 
TORS, V.  GEORGE  S.  JONES,  COLLECTOR  OF  HOLMDEL. 

The  shares  of  capital  stock  of  The  New  York  and  Long  Branch  Rail- 
road Company,  in  the  hands  of  a  stockholder,  are  exempt  from  taxa- 
tion. 


On  certioran. 

Argued  on  briefs,  at  February  Term,  1875,  before  Justices 
"WooDHULL,  Van  Syckel  and  Scuddee. 

For  the  plaintiffs,  Henry  C.  Pitney. 

For  the  defendant,  James  Wilson. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J,  The  prosecutors  were  assessed  in  1873, 
for  $21,000  of  the  capital  stock  of  "The  New  York  and 
liong  Branch  Railroad."  The  commissioners  of  appeal  of 
Holmdel  refused  to  remit  the  assessment. 

By  the  15th  section  of  the  charter  of  the  said  company, 
'{Laws,  1868,  p.  859,)  it  is  provided  "  that,  as  soon  as  the  said 
railroad,  or  any  part  of  it,  is  in  operation,  the  president  of  the 
said  company  shall  file,  under  oath,  a  statement  of  the  amount 
of  the  cost  of  the  railroad,  including  equipments,  &c.,  in  the 
office  of  the  secretary  of  state  ;  and  after  the  said  railroad,  or 
any  part  thereof,  shall  be  in  operation,  the  said  company  shall 
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pay  to  the  treasurer  of  this  state  a  tax  of  one-half  of  one  per 
centum  on  the  cost,  equipment  and  appendages  of  said  road, 
and  such  other  taxes  as  may  be  assessed  from  time  to  time  by 
a  general  law  applicable  to  all  railroads  over  which  the  legis- 
lature shall  have  power  for  that  purpose  at  the  time  of  the 
passage  of  such  laws  ;  and  until  the  said  railroad,  or  any  part 
thereof,  shall  be  in  operation,  the  said  corporation  shall  be 
regularly  assessed  and  pay  tax  for  the  value  of  its  real  estate, 
including  improvements  thereon,  and  personal  property,  as 
now  taxed  in  the  city  or  cities,  township  or  townships  wherein 
it  lies,  at  the  same  time  and  rate,  and  in  the  same  manner, 
for  the  same  purpose,  and  by  the  same  person  or  persons  as 
other  taxes  assessed  in  said  city  or  cities,  township  or  town- 
ships ;  provided,  that  no  other  tax  or  impost  shall  be  levied  or 
assessed  upon  said  company. 

In  this  section  there  are  two  modes  provided  for  the  taxa- 
tion of  this  company — 

First.  Before  a  statement  is  filed  in  the  office  of  the  secre- 
tary of  state,  it  is  to  be  assessed  and  pay  tax  for  the  value  of 
its  real  estate,  including  improvements  thereon,  and  personal 
property  in  the  same  manner  as  natural  persons ;   and. 

Secondly.  After  such  a  statement  has  been  filed,  it  shall  pay 
a  tax  of  one-half  of  one  per  cent,  on  the  cost,  equipment  and 
appendages  of  the  road,  annually,  and  such  other  taxes  as 
may  be  assessed  by  a  general  law  applicable  to  all  railroads. 

The  proviso  at  the  end  of  the  15th  section  of  the  charter 
exempts  the  railroad  company  from  the  payment  of  any  other 
tax  or  impost,  whether  it  is  assessed  in  the  one  mode  or  the 
other,  and,  therefore,  it  is  immaterial,  so  far  as  the  company 
is  concerned,  whether  a  statement  has  been  filed  or  not.  If 
no  statement  has  been  filed,  the  company  must  be  assessed  in 
the  mode  prescribed  by  its  charter,  and  cannot  be  assessed  in 
any  other  manner.  In  1873  no  statement  had  been  filed  by 
the  company,  and  it  was,  therefore,  subject  to  be  taxed  for  its 
real  estate,  including  improvements  thereon,  and  personal 
property,  and,  in  the  language  of  the  charter,  no  other  tax  or 
impost  could  be  levied  or  assessed  upon  it.     The  question  in. 
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this  case  m411  be  solved  by  determining  whether  the  clause 
exempting  the  railroad  company  from  further  tax  or  imposts 
will  operate  as  an  immunity  to  the  holders  of  its  stock. 

This  is  not  an  open  question  in  this  state.  The  jjroviso  in 
the  charter  under  consideration  is  precisely  like  that  of  the 
Camden  and  Amboy  Railroad  Company,  and  the  Morris  and 
Essex  Railroad.  In  The  State  v.  Branin,  3  Zab.  484,  and  in 
The  State  v.  Bentley,  3  Zab.  532,  the  Supreme  Court  held 
that  this  language  in  a  charter  exempted  the  company  from 
other  than  the  specified  burdens,  and  that  its  stock  in  the 
hands  of  its  shareholders  was  included  in  the  exemption. 

But,  independent  of  this  consideration,  the  assessment  for 
the  value  of  its  real  estate,  including  improvements  thereon, 
and  its  personal  property,  which  would  include  all  money 
received  from  contribution  to  its  capital  stock,  would  be 
equivalent  to  an  assessment  upon  its  capital  stock  paid  in, 
and  its  accumulated  surplus,  and  would  bring  it  within  the 
spirit  and  policy  of  the  15th  section  of  the  act  of  Api'il  11th, 
1866,  {Nix.  Dig.  954,)  which  exempts  the  stockholders  from 
assessment. 

In  my  opinion,  the  assessment  against  the  prosecutors  for 
this  stock  should  be  set  aside,  with  costs. 


THE  STATE,   WILLIAM    HAERIS  ET  AL.,   PROSECUTOES,  v. 
THE  MAYOR,  ALDERMEN,  &c.,  OF  JERSEY  CITY. 

1.  It  must  appear  affirmatively  that  a  commissioner  appointed  to  assess 
in  a  particular  case  had  the  requisite  qualifications.  The  distinction 
is  between  commissioners  appointed  to  serve  as  oflBcers  of  the  corpo- 
ration, and  those  appointed  for  a  single  case.  In  the  former  case,  the 
qualification  need  not  appear ;  in  the  latter  it  must. 

3,.  An  assessment  made  under  section  51  of  the  charter  of  Jersey  City  of 
1871,  after  the  repeal  of  said  section,  is  invalid,  although  the  resolu- 
tion to  make  it  is  passed  by  the  board  of  finance  and  taxation  before 
ihe  repeal. 
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State,  Harris,  pros.,  v.  Mayor,  &c.,  of  Jersey  City. 
On  certiorari. 

Argued  at  February  Term,  1875,  before  Justices  Wood- 
hull,  Van  Syckel  and  Scudder. 

For  the  plaintiffs,  James  B.  Vredenburgh  and  John  Linn^ 

For  the  defendants,  Wm.  A.  Lewis. 

The  opinion  of  the  court  was  delivered  by 

Vax  Syckel,  J.  The  subject  of  controversy  in  this  case- 
is  the  legality  of  the  assessment  for  the  improvement  of  New- 
ark avenue,  from  Five  Corners  to  old  Jersey  City  line. 

Section  40  of  the  charter  of  Jersey  City  requires  the  board 
of  public  works  to  ajjpoint  three  discreet  persons,  residents 
and  freeholders  of  Jersey  City,  to  be  commissioners  of  assess- 
ments, who  shall  hold  their  offices  for  one  year,  and  whose 
duty  it  shall  be  to  make  all  assessments  for  improvements 
authorized  by  the  charter ;  provided,  that  if  any  of  said 
commissioners  shall  be  interested  in  the  matter  of  any  such 
assessments,  said  board  shall  appoint  some  discreet  and 
impartial  freeholder  or  freeholders,  resident  in  said  city,  to- 
act  in  regard  to  such  assessment  in  lieu  of  the  commissioner 
so  interested. 

Andrew  B.  Gayle  was  appointed  to  act,  in  this  particular 
case,  in  the  place  of  Jasper  AVandle,  one  of  the  commission- 
ers, who  was  interested  in  the  work.  The  objection  is,  that 
it  does  not  appear,  upon  the  face  of  the  proceedings,  that 
Gayle  had  the  requisite  qualifications.  This  defect  vitiates 
the  proceedings.  The  distinction  is  between  commissioners 
appointed  to  serve  as  officers  of  the  corporation,  for  a  speci- 
fied term,  and  those  aj^pointed  for  a  particular  case.  In  the 
former  instance,  it  need  not  affirmatively  appear  that  they 
had  the  prescribed  qualifications ;  in  the  latter  it  must  appear. 
State,  Little,  pros.,  v.  Newark,  7  VrooTii  170 ;  State,  Hoh^ 
Land  &  I.  Co.,  pros.,  v.  Hohoken,  7  lb.  291. 
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The  assessment  was  made  under  section  51  of  the  charter 
of  1871.  Gayle  was  appointed  commissioner  March  27th, 
1873,  and  the  assessment  was  made  November  10th,  1873, 
but  on  the  24th  day  of  March,  1873,  prior  to  either  of  these 
dates,  the  said  51st  section  of  the  act  of  1871  was  repealed, 
without  any  clause  saving  pending  proceedings. 

It  is  well  settled,  that  the  effect  of  a  repealing  clause  on  a 
prior  statute,  which  confers  a  special  jurisdiction,  is  to  end 
all  proceedings  under  it  which  are  not  closed  at  the  time  of 
the  repeal,  unless  there  is  an  exception  in  the  repealing  act. 
8t(de,  Copeland,  pros.,  v.  Passaic,  7  Vroom  384;  Town  of 
Belviclere  v.  Warren  M.  H.  Co.,  5  Vroom  193. 

The  repealed  section  provided,  that  whenever,  in  the  opinion 
of  the  board  of  finance  and  taxation,  it  would  be  just  that 
the  expense  of  making  the  improvement  should  be  assessed, 
not  upon  property  fronting  on  it,  but  generally  upon  all  pro- 
perty benefited,  then  the  said  board  should  so  declare  by  reso- 
lution, a  copy  of  which  resolution  should  be  filed  with  the 
clerk  of  the  board  of  public  works,  and  served  upon  each 
commissioner  of  assessments,  and,  therefore,  the  said  expenses 
should  be  assessed  accordingly  by  the  commissioners. 

The  resolution  was  passed  by  the  board  of  finance  and  tax- 
ation before  the  section  was  repealed,  but  the  assessment  was 
not  made  until  long  afterwards. 

It  is  now  insisted,  on  the  part  of  the  defendants,  that  all 
proceedings  under  this  act  were  closed  and  ended  when  the 
said  resolution  was  passed,  and  that  the  assessment  was  made 
by  virtue  of  the  resolution,  and  not  by  force  of  this  section, 
and  that,  therefore,  the  validity  of  the  assessment  is  not 
affected  by  the  fact  that  this  act  was  repealed  before  the  assess- 
ment was  made. 

This  position  is  clearly  untenable. 

It  was  under  and  by  authority  of  the  51st  section  that 
commissioners  could,  in  any  case,  proceed  to  assess  all  lands 
benefited,  in  accordance  with  a  resolution  of  the  board  of 
finance  and  taxation. 
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Without  the  express  power  granted  in  that  section  to  make 
the  assessment,  the  resolution  would  be  of  no  effect,  and  it  is, 
therefore,  manifest,  that  when  the  section  is  repealed  there  is 
no  authority  to  the  commissioners  to  act  upon  any  such  reso- 
lution. 

The  assessment  must,  therefore,  be  set  aside  as  to  the  prose- 
cutors. 

Cited  in  Slate,  Hutton  v.  West  Orange,  10  Vr.  454, 


THE  STATE,  THE  MAYOR,  &c.,  OF  JEESEY  CITY,  PEOSECU- 
TOES,  V.  SMITH  HOETON. 

1.  A  municipal  corporation  is  subject  to  garnishment  under  our  attach- 
ment act. 

2.  In  such  a  case  a  scire  facias  cannot  issue  out  of  a  justice's  court. 

On  certiorari. 

Argued  at  February  Term,  1875,  before  Justices  Wood- 
hull,  Yan  Syckel  and  Scudder.. 

For  the  plaintiff,  W.  P.  Douglass. 

For  the  defendant,  Wm.  A.  Lewis. 

The  opinign  of  the  court  was  delivered  by 

Yan  Syckel,  J.  By  virtue  of  a  writ  of  attachment  issued 
by  one  of  the  justices  of  the  peace  of  the  county  of  Hudson, 
at  the  suit  of  Smith  Horton,  against  John  AVilliams,  a  certain 
debt  of  $55.77  was  attached  in  the  hands  of  the  mayor  and 
aldermen  of  Jersey  City,  as  due  to  the  defendant  in  attach- 
ment. A  scire  .facias  was  afterwards  sued  out  by  the  said 
jilaintiff,  before  the  said  justice,  against  the  city,  and  served 
upon  the  mayor,  and  judgment  rendered  against  tlie  city  for 


JUNE  TERM,  1875.  89 


Mayor,  »&c.,  of  Jersey  City,  v.  Horton. 


the  said  debt.     Two  questions  are  raised  upon  the  certiorari 
which  has  been  prosecuted  to  set  aside  these  proceedings. 

First.  Whether  a  municipal  corporation  is  in  any  case 
subject  to  garnishment  under  our  attachment  act. 

Secondly.  Whether  a  scire  facias,  in  such  case,  can  issue 
out  of  the  court  for  the  trial  of  small  causes  against  a  munici- 
pal corporation. 

By  an  express  provision  of  our  attachment  act,  it  is  to  be 
most  liberally  construed  for  the  benefit  of  creditors,  and  its 
general  scope  and  object  unquestionably  is,  to  subject  all 
property  of  an  absconding  of  absent  debtor  to  the  payment 
of  his  debts.  Unless,  therefore,  it  is  contrary  to  public  policy 
to  tie  up  by  legal  process  in  the  hands  of  a  municipality  the 
moneys  due  its  creditors,  these  political  bodies,  like  other  cor- 
porations, may  be  treated  as  garnishees.  Certain  powers  of 
government  are  delegated  by  the  legislature  to  municipal  cor- 
porations, to  be  applied  within  prescribed  territorial  limits. 
To  enable  them  to  exercise  these  powers  beneficially,  they  are 
clothed  with  authority  to  raise  money  by  taxation.  This  is 
essential  to  their  existence ;  and  if  they  are  deprived  of  their 
adequate  supply  of  revenue,  the  corporate  body  is  practically 
destroyed,  and  the  purpose  of  its  erection  is  defeated.  Upon 
this  consideration,  it  has  become  the  settled  doctrine  of  the 
law,  that  its  revenues  cannot  be  seized  by  execution  in  the 
treasury,  or  in  transit  to  it.  The  functions  of  these  public 
corporations  can  be  discharged  only  through  their  authorized 
officers  and  agents,  and  if  the  salaries  of  such  officials  could 
be  diverted  by  legal  proceedings  to  the  benefit  of  their  credi- 
tors, they  would  become  disabled  for  want  of  the  means  of 
subsistence  to  perform  their  duties,  and  thus  the  successful 
■operations  of  government  would  be  hindered  and  delayed,  if 
not  actually  impeded  and  obstructed.  I  have  found  no  case 
in  which  the  salary  of  an  officer,  who  holds  his  appointment 
directly  from  state  authority,  has  been  successfully  detained 
by  a  creditor.  The  law  would  not  extend  its  aid  to  any  pro- 
cedure which  might  so  seriously  interrupt  and  derange  the 
public  business.     Municipal  corporations  being  branches  of 
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the  state  government,  exercising  delegated  political  powers^ 
seem,  upon  principle,  to  be  clearly  entitled  to  the  same  immu- 
nity from  interference.  This  question  was  distinctly  adjudi- 
cated in  The  Mayor,  &c.,  of  Baltimore,  v.  Root,  8  Md.  96^ 
where  the  Court  of  Appeals,  upon  general  principles,  refused 
to  enforce  the  claim  of  the  creditor. 

Fortune  v.  St.  Louis,  23  3Io.  239,  is  to  the  same  effect,  but 
the  decision  is  upon  the  broad  ground  that  such  corporations 
cannot  be  garnished,  and  not  on  the  ground  that  an  officer's 
salary  is  exempt  from  seizure.  In  the  cases  hereafter  cited, 
courts  of  other  states  have  extended  this  exemption  to  all 
debts  of  public  corporations,  on  the  ground  that  it  would  be 
mischievous  to  suspend,  during  the  pendency  of  the  action^ 
the  possibility  of  settling  the  officer's  account,  and  would 
compel  the  corporate  body  to  stand  at  the  bar  of  the  courts,. 
and  participate  in  judicial  controversies  between  debtor  and 
ct-editor,  by  which  its  officials  would  be  withdrawn  from  the 
performance  of  their  corporate  duties,  and  the  public  interest 
be  made  to  suffer.  Oity  of  Erie  v.  Knapp,  29  Penn.  173 ;, 
Bulkley  V.  Eokert,  3  Barr  368;  Stillman  v.  Isham,  11  Conn. 
123;  Hawthorn  v.  St.  Louis,  11  Mo.  59  ;  Burnham  v.  Fond 
Du  Lac,  15  Wis.  193. 

These  cases  were  discussed  by  the  courts  upon  the  ground 
of  public  policy,  although  in  some  of  them  the  question  in- 
volved was  somewhat  controlled  by  statutory  provision. 
While  the  policy  of  the  law  is  clear,  which  maintains  the 
revenues  of  a  municipal  corporation  inviolate  from  the  grasp 
of  the  creditor,  and  preserves  to  its  officers  the  salaries,  with- 
out which  ti^ey  would  be  crippled  in  the  discharge  of  their 
official  functions,  it  is  difficult  to  perceive  the  force  of  the 
reasoning  which  would  remove  from  the  reach  of  the  remedy 
which  the  law  gives  against  the  creditor  of  a  natural  person 
or  a  private  corporation,  a  debt  which  a  municipal  corpora- 
tion owes  to  a  third  person  not  its  officer  or  agent.  Billon's 
Mun.  Cor.,  §  65. 

Nor  would  the  reason  for  excluding  a  creditor  from  the 
benefit  of  the  remedy  by  garnishment  apply  to  a  proceeding. 
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under  our  attachment  laws,  which  can  be  instituted  only 
where  the  officer  had  withdrawn  from  the  service  of  the 
public  body  by  absconding,  or  voluntary  removal  from  the 
state. 

The  argument  ab  inconvenienti  loses  its  weight,  in  view  of 
the  fact  that,  in  this  state,  these  political  organizations  may 
be  sued  upon  their  certificates  of  indebtedness,  their  bonds 
and  their  agreements  to  pay  money,  by  persons  other  than 
their  original  creditors,  whereby  their  officers  are  constantly 
compelled  to  wait  upon  the  courts,  and  experience  delays  and 
embarrassments  in  the  adjustment  and  settlement  of  their  ac- 
counts. They  are  so  often  embroiled  in  litigation,  in  regard 
to  purely  financial  matters,  involving  large  expenditures  in 
the  employment  of  counsel  and  otherwise,  that  the  argument 
from  this  source,  if  at  all  impressive,  must  yield  to  the 
expressed  policy  of  the  attachment  act,  which  requires  the 
creditor  to  be  favored.  This  consideration  has  prevailed  so- 
far  that,  in  Crane  v.  Freese,  1  Harr.  305,  this  court  per- 
mitted money  in  the  hands  of  a  sheriff  to  be  attached  as  a 
right  and  credit  of  the  defendant  in  attachment,  and  by 
express  provision  of  our  \ix\v,  a  legacy  or  distributive  share 
of  an  estate  may  be  attached  in  the  hands  of  an  executor  or 
administrator.  These  public  corporations  have,  with  legisla- 
tive sanction,  a  very  liberal  power  of  contracting  debts,  and 
in  many  instances  are  large  borrowers  of  money.  A  public 
policy  which  would  place  these  large  sums  wholly  beyond  the 
reach  of  creditors,  is  not  so  clear  as  to  justify  this  court  in 
denying  to  suitors  the  beneficial  remedy  by  attachment  against 
this  class  of  debtors.  A  liberal  interpretation  of  this  statute 
will  entitle  the  creditor  to  impound  a  debt  of  this  character^ 
and  in  pursuit  of  his  remedy,  a  scire  facias  could  issue  and 
be  prosecuted  to  judgment.  Whether  execution  could  issue, 
when  judgment  is  recovered,  involves  other  considerations.. 
Mandamus  is  the  principal  mode  by  which  payment  of  a 
judgment  against  such  a  corporation  would  be  enforced;  the 
property  of  the  corporation,  which  is  used  for  public  pur- 
poses, such  as  public  buildings,  fire  engines  and  water-works^ 
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cannot  be  taken  in  execution.  Whether'  the  strictly  private 
property  of  the  corporation  can  be  seized  in  execution  by  the 
creditor,  it  is  not  necessary  now  to  determine. 

Conceding  that  the  credit  in  this  case  was  attachable,  can 
the  garnishee  be  pursued  by  scire  facias  issuing  out  of  a 
justice's  court?  In  order  to  recover  costs,  the  plaintiff  in 
attachment  need  not  institute  his  suit  before  a  justice  of  the 
peace.     Hanness  v.  Smith,  1  Zah.  495. 

If  he  does,  and  it  becomes  necessary  to  proceed  against  the 
garnishee  by  scire  facias,  he  can  do  so,  only  when  the  writ 
of  scire  facias  can  be  served  in  the  same  manner  as  provided 
in  the  justice's  court  act  for  service  of  a  summons.  Del., 
Loch,  and  West.  R.  R.  v.  Ditton,  7  Vroom  361. 

The  only  mode  prescribed  by  that  act  for  serving  a  sum- 
mons upon  a  corporation  is  contained  in  section  76.  (Nix. 
Dig.  470.)* 

This  provision  obviously  does  not  apply  to  municipal  cor- 
porations, which  have  neither  a  president,  cashier,  nor  other 
designated  officer,  within  the  meaning  of  that  act. 

In  Inhabitants  of  Princeton  v.  3Iount,  5  Dutcher  299,  it 
was  held  that  an  action  against  a  municipal  corporation  could 
not  be  brought  in  the  court  for  the  trial  of  small  causes, 
because  no  mode  was  prescribed  for  serving  a  summons. 

Under  the  authority  of  the  case  in  7  Vroom  361,  therefore, 
the  scire  facias  in  this  case  was  improvidently  issued,  and 
the  proceedings  below  must  be  set  aside,  with  costs. 

Cited  in  Townsend  v.  School  Trustees,  12  Vr.  315. 
*See  Eev.,  p.  539,  §  7. 
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THE  STATE,  ELKANAH  I.  RANDOLPH  AND  ISAAC  STEELE,. 
PROSECUTORS,  v.  THE  INHABITANTS  OF  THE  CITY  OF 
PLAINFIELD. 

THE  STATE,  NATHAN  H.  RANDOLPH,  EDWARD  F.  RAN- 
DOLPH AND  JONATHAN  CLAWSON,  PROSECUTORS,  v.. 
THE  INHABITANTS  OF  THE  CITY  OF  PLAINFIELD. 

When  a  legal  and  illegal  assessment  for  benefits  are  so  blended  that  the^r 
cannot  be  separated,  the  whole  assessment  will  be  set  aside — but  appli- 
cation may  be  made  for  a  re-assessment. 


On  certio7'ari  to  review  the  orclinancej  reports,  resolutions, 
of  proceedings,  in  respect  to  the  grading  of  Park  avenue,  and 
sidewalks,  from  Eighth  street  to  the  city  lines,  &c. 

Argued  at  February  Term,  1875,  before  Justices  Wood- 
hull,  Van  Syckel  and  Scudder. 

For  the  plaintiffs,  W.  J.  Ilagie. 

For  the  defendants,  W.  B.  Maxon  and  G.  P.  Suydam, 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  charter  of  the  city  of  Plainfield  (Laws^ 
1872,^.  1134,  §  14,)  gives  to  the  common  council  the  power 
to  pass  ordinances  for  grading  streets,  &c.,  and  for  grading 
sidewalks,  &c.,  in  said  city. 

Section  60,  page  1159,  enacts,  that  all  expenses  for  improve- 
ments in  grading  streets,  and  for  grading  sidewalks,  where 
such  grading  is  included  in  a  contract  for  grading  the  street 
adjoining  such  sidewalk,  shall  be  assessed  upon  and  paid  by 
the  lands  and  real  estate  benefited  by  the  same,  in  proportion 
to  the  benefit  received. 

Section  55,  page  1 1 56,  provides  for  an  assessment  where 
the  owners  shall  neglect  to  comply  with  the  ordinance  direct- 
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ing  a  street  to  be  paved  or  macadamized,  or  the  sidewalk 
•curbed,  graded,  &c. ;  but  there  is  no  provision  in  the  charter 
for  an  assessment  where  the  owner  neglects  to  comply  with 
the  ordinance  to  grade  the  street  in  front  of  his  lands,  and 
the  city  contracts  for  the  work. 

The  ordinance  in  this  case,  adopted  August  18th,  1873, 
enacts,  that  the  owners  of  ground  fronting  on  Park  avenue, 
from  Eighth  street  to  the  city  line,  shall  grade  the  road  bed 
of  said  avenue,  and  the  sidewalks  along  the  same,  to  the 
established  city  grade ;  and  further,  that  upon  the  neglect  or 
refusal  of  said  owners  to  comply  with  the  provisions  of  the 
•ordinance  by  the  1st  day  of  October  then  next,  that  the  city 
<!ouncil  should  cause  such  work  to  be  done  and  assessed  for 
as  the  city  charter  provides. 

The  work  was  done  by  the  city,  under  contract  with  Camp- 
bell &  Hand,  upon  advertised  proposals. 

December  22d,  1873,  the  common  council,  by  resolution, 
appointed  three  commissioners  to  assess  the  cost  of  grading 
Park  avenue,  as  per  terms  of  contract  entered  into  by  the 
street  committee.  The  report  of  the  commissioners,  which 
Avas  confirmed  by  the  common  council,  assessed  a  portion  of 
the  entire  expense  of  grading  the  roadway  and  sidewalks 
upon  the  lands  of  the  prosecutors  at  the  rate  of  thirty-seven 
«ents  per  front  foot. 

This  uniting:  the  assessment  for  the  two  kinds  of  work — 
the  grading  of  the  road  bed  and  the  grading  of  the  side- 
walks— annuls  the  entire  assessment.  There  is  no  provision 
in  the  charter  for  assessing  the  expenses  of  grading  the  road 
bed,  and  making  it  a  charge  upon  the  abutting  lands.  The 
respective  assessment  and  expense  of  grading  the  two  kinds 
of  work  cannot  be  separated,  and  the  entire  assessment  must 
be  set  aside,  with  costs. 

Application  may,  however,  be  made  for  re-assessment. 
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THE  STATE,  DAVID  J.  BOICE,  PKOSECUTOR,  v.  THE  INHABI- 
TANTS OF  THE  CITY  OF  PLAINFIELD. 

1.  Where  an  ordinance  is  confused,  yet  if  by  careful  reading,  aided  by  a 
map,  it  is  intelligible,  it  will  not  be  avoided  for  uncertainty.  Effect 
must  be  given,  if  possible,  to  all  ordinances  regularly  passed,  and 
within  the  powers  conferred  by  the  charter. 

2.  Where  the  charter  provides  for  constructive  notice  of  improvements 
by  publication,  personal  notice  is  not  required. 

3.  It  is  the  right  of  a  land-owner  specially  atFected  by  a  public  improve- 
ment, to  be  informed,  either  by  actual  or  constructive  notice,  of  the 
time  and  place  appointed  for  the  meeting  of  council  to  consider  their 
proposed  action. 

4.  Where  an  ordinance  is  annulled  for  want  of  jurisdiction,  by  competent 
notice  to  the  persons  aflfected,  the  error  is  fundamental,  and  cannot  be 
remedied  by  subsequent  legislation. 


On  certiorari  to  bring  up  the  ordinance  and  notice  for 
widening  Cherry  street,  from  North  avenue  southeasterly  to 
Seventh  street,  under  "  an  act  to  amend  the  charter  of  the 
city  of  Plainfield,"  approved  April  4th,  1872. 

Argued  at  February  Term,  1875,  before  Justices  Wood- 
hull,  Van  Syckel  and  Scuddee. 

For  the  plaintiff,  J.  H,  Aekerman. 

For  the  defendants,  W.  B.  Maxon. 

The  opinion  of  the  court  was  delivered  by 

ScUDDER,  J.  This  ordinance  is  not  void  for  uncertainty. 
It  expresses  that  Cherry  street  shall  be  widened,  laid  out  and 
opened  in  a  southeasterly  course,  six  feet  wider  than  it  is  now 
laid  out  and  opened  on  the  southwesterly  side,  for  the  entire 
distance,  and,  on  the  northwesterly  side,  eight  feet  wider  from 
North  avenue  to  Fourth  street,  and  six  feet  wider  from  Fourth 
street  to  Seventh  street. 
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The  expression,  "  so  that  the  side  lines  shall  be  twenty-six 
and  sixty-two-hundredths  feet  from  the  centre  line  on  the 
northeast  side,"  explains  why  part  of  the  street  on  the  north- 
east side  is  widened  six  feet  and  part  eight  feet..  It  is  done 
so  as  to  make  the  street  on  that  side  of  an  uniform  width  of 
twenty-six  and  sixty-two-hundredths  feet  from  the  centre.. 
Although  the  language  of  the  ordinance  is  confused,  yet  by 
careful  reading,  with  reference  to  the  map,  it  is  intelligible. 
It  is  not  uncertain  and  incongruous,  as  was  the  return  of  sur- 
veyors of  roads  in  State  v.  G-reen,  3  Greenes  R.  88-91 ;  Gris- 
com  V.  Gibnore,  1  Hair.  105.  Id  oertum  est  quod  certum  reddi 
potest.  Effect  must  be  given,  if  possible,  to  all  ordinances 
regularly  jjassed,  within  the  powers  conferred  by  charter. 
There  is  enough  on  the  face  of  this  ordinance  to  explain  its 
purpose  and  define  the  boundaries  of  the  improvement 
ordained.  The  streets  named  are  located,  and  the  references 
are  sufficient  to  inform  the  owners  of  the  land  what  portions 
are  necessary  to  be  taken  and  appropriated  for  widening  the 
street. 

It  is  an  answer  to  the  objection,  that  no  personal  notice 
was  given  to  the  land-owner  of  its  intended  adoption,  to  say 
that  some  such  is  required  by  the  charter  of  1872. 

Section  29  provides  for  constructive  notice,  by  directing 
that  ten  days'  notice  of  the  intended  adoption  by  the  common 
council  of  any  ordinance,  and  ten  days'  publication  in  two 
newspapers  printed  in  the  city,  shall  be  given.  Where  con- 
structive notice  is  provided  by  the  statute  in  such  cases,  it  is 
sufficient,  and  it  is  not  necessary  that  actual  or  personal 
notice  should.be  given  to  each  land-owner  affected. 

The  third  and  fourth  reasons  assigned,  that  the  published 
notice  was  insufficient,  and  the  ordinance  was  passed  without 
any  opportunity  afforded  to  interested  parties  to  be  heard  in 
opposition  thereto,  are  better  founded,  and  annul  this  ordi- 
nance. 

The  notice  published  was  merely  that  the  ordinance  had 
been   introduced   before   the  common  council,  ordered  to  a 
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third  reading,  and  that  it  was  the  intention  of  the  council  to 
adopt  the  same. 

The  notice  is  defective  in  not  stating  when  the  ordinance 
will  be  considered  by  the  council,  so  that  the  parties  interested 
may  be  heard,  if  they  desire. 

The  adoption  of  an  ordinance  to  condemn  lands  for  the 
purpose  of  widening  a  street,  is  not  a  legislative  act,  affecting 
all  the  citizens  alike,  but  a  judicial  act,  determining  the  rights 
of  property  of  particular  individuals. 

It  is  fundamental  law,  that  no  man  shall  be  deprived  of 
his  rights,  either  of  person  or  property,  without  an  oppor- 
tunity of  being  heard.  He  cannot  be  heard  unless  he  have 
a  reasonable  notice  of  the  time  when,  and  the  place  where, 
his  rights  are  to  be  adjudged.     Hcdl  v.  N.  J.  Turnpike  Co.y 

2  Harr.  337;  State  v.  Neioark,  1  Dutcher  411 ;  Hess  v.  Cole, 

3  Zab.  124 ;  State  v.  Jersey  City,  4  Zab.  662. 

State  V.  Morristown,  5  Vroom  445,  452,  453,  454,  is  very 
full  upon  these  points. 

An  ordinance  directing  streets  to  be  opened  or  altered 
was  there  held  to  be  a  judicial  act,  and  that  the  persons 
affected  were  entitled  to  be  heard  before  the  ordinance  was 
passed,  which  adjudged  the  necessity  or  expediency  of  the 
proposed  improvement,  and  directed  it  to  be  made.  And,, 
further,  that  such  persons  were  entitled  to  be  heard  before 
the  common  council,  sitting  in  its  official  capacity  to  hear 
and  decide  upon  objections  that  might  be  made  to  their  pro- 
posed action. 

It  is,  therefore,  not  put  upon  the  land-owner  to  see  certain 
members  of  council,  or  all  of  them,  unofficially,  and  state  his 
case,  nor  is  he  required  to  seek,  by  inquiry  of  the  city  officers, 
or  others,  when  and  where  they  will  meet  officially  to  deter- 
mine his  rights.  It  is  his  right  to  be  informed,  either  by 
actual  or  constructive  notice,  as  the  charter  shall  provide,  of 
the  time  and  place  apjiointed  for  the  meeting  of  council  to 
consider  their  proposed  action.  The  notice  of  the  pendency 
of  this  ordinance  failed  to  give  this  information,  and  the 
action  of  the  common  council  to  widen  or  alter  Cherry  street. 

Vol.  IX.  G 
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without  such  information,  is  void.  This  error  being  funda- 
mental, annulling  the  ordinance  for  want  of  jurisdiction,  by 
competent  notice  of  the  persons  affected,  cannot  be  remedied 
by  subsequent  legislation.  The  case  is  not  affected  by  the 
supplement,  approved  March  19th,  1874,  which  applies  only 
to  the  subsequent  proceedings. 

For  the  reasons  above   given,  the  ordinance  is  set  aside, 
with  costs. 

Cited  in  iState,  Boice  v.  Plainjield,  12  Vr.  139  ;  Oraig  v.  Brands,  17  Vr. 
524. 


ELISHA  RUCKMAN  ads.  THE  RIDGEFIELD  PARK  RAILROAD 

COMPANY. 

1.  The  replication  de  injuria,  is  only  allowed  where  the  plea  is  in  excuse, 
and  not  in  denial  of  the  cause  of  action. 

2.  It  may  be  used  in  our  practice  in  actions  ex  contractu,  wherever  a 
special  plea  in  excuse  of  the  alleged  breach  of  contract  can  be  pleaded, 
as  a  general  traverse  to  put  in  issue  every  materialallegation  in  the 
rplea. 

3.  Where  the  defendant  pleads  that  the  power  to  cancel  a  subscription 
for  stock  is  derived  from  the  original  agreement  between  the  parties, 
and  has  been  exercised,  the  plaintiff  cannot  reply  by  the  general  trav- 
erse de  injuria. 

On  motion  to  strike  out  the  second  replication  to  the  second 
plea  of  the  defendant. 

The  action  was  brought  by  the  plaintiffs  to  recover  from 
the  defeuda;it  the  amount  of  his  subscription  for  seventy-five 
shares  of  the  capital  stock  of  plaintiffs.  The  defendant,  in 
his  second  plea,  set  out  that,  at  the  time  of  making  such 
subscription,  the  plaintiffs,  by  their  agent,  duly  authorized, 
promised  in  writing  that  the  defendant  was  and  should  be  at 
liberty  (free  of  costs)  to  cancel  his  said  subscription  at  any 
time  he  might  elect,  and  that,  in  consideration  of  such  written 
promise,  he  signed  the  subscription  for  seventy-five  shares  of 
.stock,  upon  which  the  action  is  brought.  The  defendant 
further  avers  that  he  elected  to  cancel  his  subscription,  and 
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gave  notice  in  writing  before  the  commencement  of  this  action. 
To  this  plea  the  plaintiffs  reply,  first,  denying  that  the  de- 
fendant was  at  liberty  to  cancel  his  said  subscription ;  and, 
second,  de  injuria,  &c.  This  second  replication  the  defendant 
moves  to  strike  out. 

Argued  at  February  Term,  1875,  before  Justices  Wood- 
hull,  Van  Syckel  and  Scudder. 

For  the  plaintiffs.  Garret  Acherson. 

For  the  defendant,  /.  Vanatta,  Attorney-General. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  This  is  an  action  of  assumpsit.  It  was 
strongly  argued  in  Gibbons  v.  Moltham,  6  31.  &  G.  692,  that 
the  replication  de  injuria  is  inapplicable  to  actions  ex  contractu. 
But,  upon  the  authority  of  Isaac  v.  Farrar,  1  31.  &  W.  Q6, 
and  other  cases  cited,  the  court  intimated  a  contrary  opinion, 
and  the  position  was  abandoned.  The  principle  upon  which 
this  replication  is  admitted,  and  its  proper  office  in  pleading, 
are  fully  discussed  in  Craft  v.  Boite,  1  Saund.  244  c,  note  (7) ; 
and  White  v.  Stubbs,  2  lb.  295,  notes. 

As  there  stated,  formerly  the  general  traverse,  de  injuria, 
was  confined  in  practice  to  actions  of  trespass,  replevin,  and 
cases  for  injuries.  But  when,  under  the  new  rules,  special 
pleas  in  excuse  became  frequent  in  actions  of  assumjjsit  and 
debt,  on  simple  contracts,  it  became  reasonable  that  the  plain- 
tiff should  be  allowed  to  take  issue  by  a  general  traverse  of 
the  whole  matter  of  excuse  alleged,  and  such  pleading  was 
sustained  by  the  courts.  There  was  no  occasion  to  use  this 
replication  when  the  usual  plea  in  assumpsit  was  the  general 
issue.  But,  as  more  special  defences  by  pleading  are  being 
favored  in  the  modern  practice  ©f  our  courts  and  by  legisla- 
tion, the  replication  de  injuria  becomes  applicable  as  a  general 
traverse  of  the  excuse  and  all  the  material  allegations  in  the 
special  plea.     It  is  only  allowed  where  the  plea  is  in  excuse, 
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and  not  in  denial  of  the  cause  of  action.  It  is  bad  when  the 
defendant  insists  on  a  right  as  a  justification  ;  nor  is  it  per- 
mitted where  the  plea  amounts  to  matter  of  discharge  and 
not  of  excuse,  as  when  the  plea  is  payment,  accord  and  satis- 
faction, release,  &c.  Stephen  on  Pleading  164  ;'  1  Ch.  Plead. 
584 ;  Co7n.  Pig.,  Pleader,  (F.  18-23) ;  1  Saimd.  PL  &  Ev. 
234 ;  Selby  v.  Pardons,  3  P.  &  Ad.  2 ;  Si  C,  9  Ping.  756 ;, 
Piggott  V.  Kemp,  1  Or.  &  M.  197;  Jones  v.  Senior,  4  31.  & 
W.  123;  Sdiild  v.  Kilpin,  8  M.  &  W.  673;  Purchdl  v. 
Salter,  1  q.  P.  197-209 ;  Coxcper  v.  Garhett,  13  M.  &  W.. 
33  ;  Crogate^s  Case,  8  Coke  QQ,  and  notes  ;  1  Smithes  L.  C.  200 ; 
Perry  v.  Cahanan,  2  Halst.  77. 

The  introduction  of  this  form  of  replication  in  actions  ex 
contractu  iu  the  English  courts,  since  the  new  rules  of  Hilary 
Term,  1834,  is  minutely  and  well  stated  in  7  Pobinson's 
Practice  680,  &c. 

But  in  this  country,  owing,  as  has  been  already  stated,  to 
the  general  form  of  pleading  formerly  used  in  courts  proceed- 
ing according  to  the  practice  of  common  law,  this  replication 
has  not  been  used  in  actions  ex  contractu. 

It  is  said  in  one  case — Coffin  v.  Passett,  2  Pick.  357 — 
that  the  use  of  de  injuria  is  limited  to  actions  of  tort,  and 
cannot  be  employed  in  suits  founded  on  contract.  So  in 
Tubbs  V.  Caswell,  8  Wend.  133,  it  is  spoken  of  as  applicable 
to  cases  in  tort.  Gould  on  Pleading,  ch.  7,  §  9,  says :  "  The 
traverse  de  injuria,  &c.,  absque  tali  causa,  though  of  frequent 
occurrence,  is  confined  to  actions  ex  delicto,  and  used  only  in 
replications."  Such  has  undoubtedly  been  the  practice  in 
this  state  and  in  other  states  of  our  country,  where  the  general 
forms  of  pleading  have  been  used.  Allen  v.  Crofoot,  7  Coio. 
46,  note  1 ;  Proivn  v.  Pennett,  5  Coiv.  181;  Pytle  v.  Lee,  5 
Johns.  112  ;  Griswold  v.  Sedgwick,  1  Wend.  126  ;  Coburn  v. 
Hopkins,  4  Wend.  577  ;  Stickle  v.  Richmond,  1  Hill  77. 

Where,  however,  a  special  plea  may  be  pleaded  in  actions 
for  tort,  or  on  contract,  and  the  injury  or  contract  is  admitted, 
but  some  special  matter  is  pleaded  in  excuse,  there  is  no  reason 
either  in  principle  or  in  precedent,  why  the  general  traverse 
by  replication  of  de  injuria,  should  not  be  used  in  either  case.. 
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All  that  has  been  said  against  it  is,  that  it  has  not  been  used 
in  actions  ex  contractu,  which,  as  has  been  intimated,  is 
explainable  by  the  general  forms  of  pleading  formerly  used 
in  such  actions.  That  it  may  be  used  to  advantage,  is  shown 
by  its  adoption  into  the  practice  of  the  English  courts,  to  put 
in  issue  every  material  allegation  in  the  plea ;  and  the  same 
reasons  which  have  induced  its  adoption  there  will  admit  its 
use  in  our  courts  whenever,  by  our  practice,  a  special  plea,  in 
excuse  of  the  alleged  breach  of  contract,  can  be  pleaded. 

But  the  replication  in  this  action  is  bad,  for  the  reason  that 
the  liberty  to  cancel  the  subscription  for  the  seventy-five 
shares  of  stock  at  any  time  the  defendant  might  elect,  became, 
when  the  election  was  made,  a  rescission  and  discharge  of  the 
subscription  in  the  defendant's  own  right,  by  the  agreement 
of  the  parties.  The  plea  of  the  defendant,  in  effect,  denies 
the  simple  and  unqualified  terms  of  the  subscription  contained 
in  the  declaration,  and  sets  out  another  contract,  by  which  the 
subscription  was  defeasible  at  the  option  of  the  defendant, 
who  has  made  his  election  to  rescind.  This  is  a  di^ninl  of  ■'!r> 
alleged  contract,  for  the  breach  of  which,  suit  is  brought,  by 
setting  up  another,  different  in  terms,  and  it  is  not  an  excuse 
for  the  non-performance  of  an  admitted  contract. 

It  is  also  within  the  third  resolution,  in  Crogate's  case, 
"  that  when,  by  the  defendant's  plea,  any  authority  or  power 
is  mediately  or  immediately  derived  from  the  plaintiff,  there, 
although  no  interest  is  claimed,  the  plaintiff  ought  to  answer 
it,  and  shall  not  reply  generally  de  injuria  sua  propria." 

Here  the  authority  to  cancel  the  subscription  was  derived 
from  the  alleged  contract  between  the  parties  set  out  in  the 
plea ;  and  the  whole  defence  was  based  on  the  power  derived 
from  the  agreement  to  cancel,  and  the  exercise  of  that  power. 
The  replication  is,  therefore,  bad  within  this  resolution. 

The  plaintiffs  must  reply  whether  any  such  power  or 
authority  was  given  by  them  to  cancel  the  subscription,  and 
whether,  under  it,  the  contract  has  been  avoided.  They 
cannot  answer  by  the  general  traverse  de  injuria. 

The  second  replication  to  the  second  plea  is  stricken  out. 

Cited  in  Grofflin  v.  Jackson,  11  Vr.  443 ;   Dmiglns  v.  Hoppaugh,  17  Vr.  115. 
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THE  STATE,  ELIZABETH  GKANT,  PROSECUTRIX,  v.  WIL- 
LIAM H.  CLARK  ET  AL. 

Where  a  road  was  laid  out  March  14th,  1872,  and  a  writ  of  certiorari  to 
review  the  same  allowed  May  12th,  1873,  the  writ  will  be  dismissed 
for  laches,  if  it  appear  that  the  road  has  been  opened,  improved,  and' 
built  upon,  with  the  knowledge  of  the  prosecutor. 


On  certiorari  to  review  road  return,  &c.,  in  the  county  of 
Union. 

Argued  at  February  Term,  1875,  before  Justices  Wood- 
hull,  Van  Syckel  and  Scudder. 

For  the  prosecutrix,  T.  D.  Hodges. 

For  the  defendants,  B.  Williamson. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  At  June  Term,  1873,  of  this  court,  the- 
above  case  was  argued  and  decided.  The  writ  was  allowed, 
with  direction  that  it  should  be  heard  at  the  next  term  there- 
after. The  defendants,  from  some  cause,  failed  to  take  all 
their  testimony,  and  the  case  was  argued  on  the  evidence 
then  taken. 

On  application  to  the  court,  at  the  next  term,  time  was 
given  the  defendants  to  complete  their  testimony,  and  a  re- 
argument  was  ordered. 

This  subsequent  testimony,  which  is  now  presented  to  the 
court,  is  directed  mainly  to  the  points  of  the  delay  of  the- 
prosecutrix  in  applying  for  the  writ,  and  the  prejudice  to 
other  land-owners  on  the  line  of  the  road,  and  to  the  public 
by  such  delay. 

It  appears  that  the  return  of  the  surveyors  of  highways, 
laying  the  road,  was  filed  March  14th,  1872,  and  the  writ  of 
certiorari  was  allowed  May  12th,  1873.     Fourteen   months 
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had,  therefore,  elapsed  before  the  writ  was  presented.  The 
prosecutrix  had  full  knowledge  of  the  alleged  defects  in  the 
return  immediately  after  it  was  made,  but  was  silent,  and 
apparently  acquiesced,  until  the  road  had  been  opened  and 
graded  its  entire  length,  and  valuable  improvements  had  been 
erected  along  the  line  of  the  road,  amounting,  by  estimate, 
to  $15,000  in  value.  She  then  procured  her  writ,  and  seeks 
to  set  aside  the  return.  If  she  should  succeed,  and  the  road 
be  closed,  it  would  be  difficult,  if  not  impossible,  to  restore 
the  abutting  land-owners  and  the  public  to  the  position  they 
occupied  before  the  road  was  laid,  or  compensate  them  for  the 
loss  and  inconvenience  to  which  they  would  be  subjected. 

If  a  caveat  against  recording  the  return  had  been  inter- 
posed, or  a  writ  of  certiorari  promptly  apj)lied  for  by  the 
prosecutrix,  all  this  expenditure  in  opening  and  grading  the 
road,  and  in  improvements  by  land-owners,  would  have  been 
anticipated.  But  she  delayed  her  application,  and  the  public 
officers  and  others,  acting  upon  her  presumed  acquiescence, 
have  been  placed  in  a  position  where  they  will  be  greatly 
prejudiced  if  the  return  of  the  road  is  vacated  upon  her 
motion. 

This  point  was  not  presented  to  the  court  at  the  former 
hearing,  nor  was  it  considered.  But  the  justice  of  the  posi- 
tion is  so  great,  that  we  have  no  difficulty  in  changing  the 
former  determination,  and  dismissing  the  writ  for  laches  in 
its  prosecution. 

In  State  v.  Ten  Eych,  3  Harr.  373,  where  three  terms  of 
the  court  had  intervened  between  the  return  of  a  road,  which 
had  been  opened  and  graded  in  the  meantime,  and  the  allow- 
ance of  a  certiorari,  the  court  ordered  the  writ  to  be  dis- 
missed with  costs,  as  soon  as  these  facts  were  brought  to  its 
knowledge. 

This  rule  has  been  strictly  applied  in  cases  of  public 
improvements,  where  there  have  been  large  expenditures  of 
money,  and  the  parties  affected  have  stood  quietly  while  they 
were  being  made,  and  afterwards  interposed  their  objections. 
State  V.  Water  Commissioners  of  Jersey  City,  1  Vroom  247; 
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State,  Britton,  pros.,  v.  Blake  et  al.,  6  Vroom  208  ;  State,  Hob. 
L.  &  I.  Co.,  pros.,  V.  Hohohen,  7  Vroom  291 ;  State,  Wilkin- 
son, pros.,  V.  Trenton,  7  lb.  499. 

For  this  delay,  which  has  caused  jjrejudice  to  others,  and 
to  the  public,  who  have  expended  money  and  made  improve- 
ments -in  good  faith,  upon  the  presumed  acquiescence  of  the 
prosecutrix,  who  had  full  knowledge  of  all  the  facts  of  the 
case,  this  writ  of  eertiorari  is  dismissed,  with  costs. 

Cited  in  Bowne  v.  Logan,  14  Vr.  423;  Binehart  v.  Orowell,  15  Vr.  361. 


MARY  ANN  DAVIS  v.  JOHN  MAHANY  AND  ADDISON 
A.  GROVER. 

1.  On  challenge  to  a  justice  of  the  peace  three  triors  were  appointed; 
their  determination  of  facts  held  to  be  conclusive  under  the  statute. 
(Bev.  1874,  p.  652,  §  262.) 

2.  An  attachment  may  issue  against  a  female  debtor. 

3.  An  attachment  may  be  served  upon  the  proceeds  of  execution,  as  a 
right  and  credit,  in  the  hands  of  a  constable,  made  under  execution 
for  tlie  defendant  in  another  action  before  a  justice  of  the  peace,  in 
which  the  defendant  in  attachment  is  plaintiff,  and  which  proceeds 
have  not  yet  been  paid  into  court. 

4.  The  defendant  in  attachment  in  the  justice's  court  must  file  a  bond  on 
appearance. 

On  certiorari  to  James  T.  L.  Anderson,  one  of  the  justices 
of  the  peace  of  the  county  of  Mercer. 

The  facts  appear  in  the  opinion  of  the  court. 

Argued  at  February  Term,  1875,  before  Justices  Wood- 
hull,  Van  Syckel  and  Scudder. 

For  the  plaintiff  in  eertiorari,  Wm.  Y.  Johnson. 

For  the  defendants,  /.  F.  Hageman. 

The  opinion  of  the  court  was  delivered  by 
Scudder,  J.     An  attachment  was  issued  by  the  justice  of 
the   peace    in  this  cause,  against  the  plaintiff  in  certiorari. 
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Mary  Ann  Davis,  as  a  non-resident  debtor,  at  the  suit  of 
Mahany  and  Grover,  and  judgment  was  rendered  against 
her.  These  proceedings  are  brought  into  this  court  by  writ 
of  certiorari. 

The  first  reason  assigned  for  reversal  is,  that  the  justice  of 
the  peace  who  tried  the  cause,  before  and  after  the  action  was 
brought,  advised  and  counseled  the  plaintiffs,  and  expressed 
his  opinion  upon  the  matters  in  controversy. 

This  challenge  was  interposed  in  behalf  of  the  defendants 
in  attachment,  in  writing,  whereupon  the  justice  appointed 
three  triors  under  section  3  of  "  an  act  the  better  to  promote 
the  impartial  administration  of  justice."     (Nix.  Dig.,  p.  441 ; 

JRev.,  p.  889.) 

It  appears,  by  the  transcript,  that  they  heard  testimony 
and  decided  that  the  justice  was  not  disqualified. 

There  is  nothing  in  the  papers  against  this  finding,  except 
the  ex  parte  af&davit  of  the  defendants'  attorney,  which  was 
used  before  the  justice  on  presentation  of  the  challenge.  The 
charo-e  is  a  very  serious  one,  affecting  the  official  character  of 
the  justice.  The  statute  forbids  any  justice  or  judge,  who 
shall  be  related  in  the  third  degree  to  either  of  the  parties, 
or  be  interested  in  the  event  of  a  cause,  or  who  shall  have 
been  attorney  on  record,  or  counsel  for  either  party,  or  shall 
have  given  his  opinion  upon  the  matter  in  question,  to  sit  in 
jndginent  upon  the  trial  or  argument  of  the  matter  in  contro- 
versy. This  objection,  when  raised,  should  be  examined 
with  the  utmost  care  and  closest  scrutiny,  because  it  is  at  the 
very  foundation  of  the  administration  of  justice,  that  the 
litigants  shall  have  an  impartial  judge  to  try  the  cause. 

The  justice,  in  this  case,  acted  promptly  and  properly. 
He  appointed  three  indifferent  persons  as  triors,  and,  after 
hearing  testimony,  they  determined  that  he  was  not  dis- 
qualified. 

There  is  nothing  in  the  case  before  us  opposed  to  this  find- 
ing that  the  court  can  consider  on  this  hearing,  and  it  is, 
therefore,  conclusive.  Upon  a  challenge  propter  affectum, 
where  the  causes  assigned  are  left  to  the  discretion  of  triors 
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to  decide  their  truthfulness,  as  in  this  statute,  nothing  ap- 
pears on  the  record  to  controvert  the  finding,  and  it  is  con- 
clusive. The  questions  arising  on  such  a  challenge  and  trial 
are  altogether  extrinsic  the  record.  Ex  parte  .Vemiilyea,  6 
Cow.  555. 

It  was  next  objected,  that  the  writ  should  have  been 
quashed  on  the  defendants'  motion,  because  it  could  not  be 
issued  against  a  female  debtor. 

This  point  was  based  upon  PuUmger  v.  Van  Emburgh,  1 
Harr.  457.  This  case  was  decided  at  September  Term,  1838. 
At  that  time  a  defendant  in  attachment  could  only  appear 
and  defend,  upon  putting  in  special  bail,  in  the  higher  courts. 
Elm.  Dig.,  j9.  22,  §  12  ;  Ih.,  p.  26,  §  30. 

In  attachment  before  a  justice  of  the  peace,  under  act  of 
March  15th,  1832,  (Elm.  Big.,  p.  29,  §  45,)  appearance  could 
only  be  entered  upon  filing  bond,  M'ith  condition  to  pay  the 
costs  or  condemnation  money,  or  surrender  to  a  constable. 

By  section  6,  act  February  14th,  1818,  {Ebn.  Dig.  256,  § 
24,)  it  was  not  lawful  to  confine  the  person  of  any  female  for 
debt. 

Soon  after  the  decision  of  PuUinger  v.  Van  Emburgh,  Feb- 
ruary 22d,  1839,  [Laws,  p.  63,)  a  supplement  to  the  attach- 
ment act  was  passed.  Section  2  enacts,  that  writs  of  attachment 
may  be  issued  against  any  absconding  or  absent  female.  Sec- 
tion 3  changes  the  condition  of  the  bond  into  the  due  and 
safe  return  of  the  goods,  &c.,  leaving  out  the  surrender  of  the 
defendant  to  the  constable.  As  the  case  referred  to  held  that 
a  female  debtor  could  not  be  proceeded  against  by  writ  of 
attachment,  because  she  could  not  be  held  to  bail  in  a  civil 
suit,  females  being  exempt  from  imprisonment  or  arrest  for 
debt,  it  evidently  appears  that  the  legislature,  soon  after  thi& 
decision,  and  with  it  in  mind,  relieved  females  from  the  lia- 
bility to  arrest  under  proceedings  in  attachment,  and,  in  the 
same  statute,  enacted,  that  a  writ  of  attachment  might  be 
issued  ao-ainst  them.  Such  was  the  law  when  this  writ  of 
attachment  was  issued.  Nix.  Dig.,  p.  45,  §  43  ;  *  Hackettstown 
Bank  v.  Mitchell,  4  Dutcher  516. 

*Bet'.,  p.  43,  ?  7. 
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The  third  reason  assigned  is,  that  the  attachment  wa& 
levied  upon  money  in  the  hands  of  a  constable,  made  under 
execution  for  the  defendant  in  another  action,  before  another 
justice  of  the  peace,  in  which  the  defendant  in  attachment 
was  plaintiflP,  and  which  money  had  not  yet  been  paid  into 
court.  Upon  motion  to  quash  the  writ  on  the  affidavit  of 
the  defendants'  attorney  and  agent,  under  act  of  March  13th, 
1862,  (Nix.  Dig.,  p.  49,  §  71,)*  the  fact  appeared,  and  was 
admitted,  that  this  money  was  held  by  the  constable,  under 
execution  not  returned  into  court.  The  justice  refused  to  set 
aside  the  attachment. 

This  question  was  raised  and  settled  in  Crane  v.  Freese,  1 
Harr.  305.  It  was  there  held,  that  such  money,  in  the 
sheriiF's  hands,  could  not  be  seized  as  money  under  an  attach- 
ment in  his  hands,  for  the  reason  that  it  is  not  the  goods  and 
chattels  of  the  plaintiif  in  the  former  suit  until  it  is  paid 
over  to  him,  but  that  the  attachment  might  be  served  there- 
upon as  a  right  and  credit  of  the  defendant  in  attachment,  in 
the  sheriff's  hands.  That,  notwithstanding  said  seizure,  the 
sheriff  should  obey  the  command  of  his  writ  of  execution, 
under  which  he  raised  the  money,  and  bring  it  into  court, 
and  give  notice  to  the  plaintiff  in  attachment,  or  to  the 
creditors,  that  he  has  done  so.  The  court  could  then  control 
the  application  of  the  funds,  and  protect  the  officer  in  the 
discharge  of  his  duty.  That  if,  after  paying  the  money  inta 
courtj  the  sheriff  should  be  sued  by  scire  facias,  as  garnishee,, 
he  might  protect  himself  by  showing  that  he  has  obeyed  the 
process  under  which  he  raised  the  money.  In  that  case,  the 
scire  facias  against  the  sheriff,  as  such  garnishee,  was  dis- 
missed. That  case  entirely  corresponds  with  this,  and  rules 
it.  This  conclusion  is  not  amenable  to  the  charge,  that  goods 
are  seized  which  are  in  the  custody  of  the  law.  The  credit 
attached  is  not  moneys  and  effects,  goods  and  chattels,  taken 
by  one  officer  out  of  the  custody  and  control  of  another,  and 
away  from  the  court  under  whose  process  the  goods  are  held. 
This  cannot  be  done.  Shinn  v.  Zimmerman,  3  Zab.  150;; 
Hill  V.  Beach,  1  Beas.  31  ;  Turner  v.  Fendall,  1  Oranch  116 ;, 

*  Rev.,  p.  55,  ?  69. 
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Hoss  V.  Olaj'ke,  1  Dallas  354 ;  Thompson  v.  Brown,  17  Pick. 
462 ;  Drake  on  Attachment,  §§  251,  505,  506. 

Nor  is  the  proceeding  strictly  a  garnishment ;  for,  as  was 
held  in  the  case  of  Crane  v.  Freese,  the  officer  holding  the 
execution,  if  sued  by  scire  facias,  as  garnishee,  may  protect 
himself  by  showing  that  he  has  obeyed  the  process  under 
which  he  raised  the  money. 

Nor  is  it  opposed  to  public  policy ;  for,  as  was  said  in 
Hill  V.  Beach,  1  Beas.  48  :  "  It  is  the  policy  of  modern  legis- 
lation to  facilitate  the  creditor  in  reaching  the  property  of  his 
debtor."  This  statute  relating  to  attachment  by  its  very 
terms,  must  be  construed,  in  all  courts  of  judicature,  in  the 
most  liberal  manner  for  the  detection  of  fraud,  the  advance- 
ment of  justice  and  the  benefit  of  creditors.  Nix.  Dig.  47, 
§  60.* 

The  effect  of  the  levy  upon  the  credit  in  the  hands  of  the 
officer  under  execution,  is  to  arrest  the  payment  to  the  plain- 
tiff in  execution,  in  whose  hands  it  might  be  concealed,  and 
withdraw  from  the  creditor,  and  to  compel  the  officer  to  pay 
the  proceeds  of  the  execution  into  court,  in  strict  conformity 
with  the  command  of  his  writ. 

I  am  at  a  loss  to  conceive  how  it  can  be  maintained  that 
this  stoppage  of  payment  to  the  plaintiff,  and  bringing  the 
money  into  court,  according  to  the  terms  of  the  writ  of  exe- 
cution, is  taking  goods  and  chattels  from  the  custody  of  the 
law,  by  another  opposing  process.  It  is  in  furtherance  of  the 
law,  and  for  the  protection  of  creditors. 

When  the  money  is  brought  into  the  court  having  jurisdic- 
tion and  control  of  the  fund,  it  will  be  there  determined  what 
shall  be  done  with  it.  If  the  plaintiff  in  execution,  or  person 
having  a  claim  paramount  to  such  plaintiff,  or  the  creditors 
in  attachment  under  which  the  right  or  credit  has  been  levied 
upon,  shall  be  entitled,  the  court  will  order  payment  accord- 
ing to  the  justice  and  right  of  the  case.  There  will  be  no 
case  of  conflicting  suits  and  opposing  jurisdictions,  but  an 
honest  and  convenient  appropriation  of  the  debtor's  property 
to  the  payment  of  his  debts,  if  he  be  liable.     If  he  be  an  ab- 

*  Eev.,  p.  55,  ^  75. 
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sconding  or  non-resident  debtor,  payment  to  him  will  be 
almost  certain  to  defeat  the  claims  of  creditors.  And  if  we 
hold  that  the  proceeds  of  execution  are  not  his,  so  that  they 
can  be  attached,  until  paid  into  his  hands,  then  the  result  is 
to  hinder  creditors,  and  not  facilitate  the  collection  of  just 
claims. 

The  case  of  Armistead  v.  Philpot,  1  Doug.  231,  is  in 
accord  wuth  this  principle  of  appropriation  of  the  debtor's 
money  by  the  court.  It  was  there  held  that  if  the  plaintiff 
cannot  find  sufficient  effects  of  the  defendant  to  satisfy  his 
judgment,  the  court  will  order  the  sheriff  to  retain,  for  the 
use  of  the  plaintiff,  money  which  he  has  levied  in  another 
action  at  the  suit  of  the  defendant. 

In  Lomerson  v.  Huffman,  1  Dutcher  625,  Chief  Justice- 
Green,  in  delivering  the  opinion  of  the  Court  of  Errors  and 
Appeals,  refers  to  the  case  of  Crane  v.  Freese,  as  determining 
that  money  actually  received  by  the  sheriff  for  the  defendant 
in  attachment,  may  be  attached  as  a  right  and  credit  of  the 
defendant.  With  this  approval,  the  law  upon  this  point  may 
be  regarded  as  settled,  and  there  was  no  error  in  the  judgment 
of  the  justice  in  holding  the  levy  of  the  attachment  as  good. 

The  last  reason  assigned  is,  that  the  justice  refused  to  enter 
the  appearance  of  the  defendant,  unless  he  filed  a  bond  to  the 
plaintiff  under  the  statute.  The  defendant's  counsel  insists 
that  he  had  the  same  right  to  appear  as  if  a  summons  had 
been  issued  instead  of  an  attachment. 

The  act  of  March  1st,  1871,^.  22,  authorizing  defendants 
in  attachment  to  enter  an  appearance  without  bond,  does  not, 
by  its  terms,  apply  to  attachments  issued  by  a  justice  of  the 
peace. 

The  entry  in  the  clerk's  book,  the  twenty  days'  notice  to 
the  plaintiff,  or  creditors,  and  the  exclusion  of  other  claims 
under  such  attachment  after  the  entry  of  such  appearance,  are 
all  applicable  to  the  higher  courts,  and  not  to  proceedings 
before  a  justice  of  the  peace.  Nix.  Dig.  46,  §  52,*  provides 
that  the  defendant  may  cause  his  appearance  to  be  entered  by 
filing  with  the  justice  a  bond  to  the  plaintiff.     An  appearance 


*Rev.,  p.  54,  I  65. 
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€an  be  effected  in  no  other  way.  The  defendant  was,  there- 
fore, properly  exehided  frcaii  her  further  defence,  until  she 
had  filed  such  bond.  This  disposes  of  all  the  points  argued 
before  the  court. 

The  judgment  of  the  justice  is  affirmed. 

Cited  in  Conover  v.  Ruckman,  5  iStew.  687  ;  Conover  v.  Ruckmnn,  6  Slew. 
309. 


THE  STATE,  CHARLES  CHAMBERLAIN,  PROSECUTOR,  v.  THE 
MAYOR  AND  COUNCIL  OF  THE  CITY  OF  HOBOKEN. 

1.  The  legislature  having,  by  charter,  {Laws,  1872,  p.  602,)  directed  the 
manner  of  publishing  the  proceedings  of  the  council,  they  can  be  pub- 
lished in  no  other  way. 

2.  By  the  above  cited  act,  the  newspapers  designated  for  publication 
must  have  been,  at  the  time  of  the  passage  of  the  act,  authorized  to 
publish  the  law«  of  this  state.  They  must  have  been  published  regu- 
larly, for  the  term  of  one  year  or  nine  months  prior  to  the  act. 

3.  Where  the  charter  prescribes  that  printing  shall  be  paid  for  at  a  lim- 
ited price  per  folio,  the  council  cannot  contract  to  pay  a  sum  in  gross. 

4.  If  part  of  a  by-law,  ordinance,  or  resolution  be  void,  another  essential 
and  connected  part  of  the  same  is  also  void. 

On  certiorari,  bringing  up  a  resolution  of  the  defendants, 
passed  November  10th,  1874,  designating  the  Hoboken 
Standard,  and  Hudson  County  Journal  to  publish  the  pro- 
ceedings of  the  council  and  board  of  education  of  said  city. 
Also  a  second  resolution,  of  same  date,  that  there  be  paid  the 
proprietors  of  said  papers  for  doing  said  work,  annually,  the 
sum  of  $4000,  and  no  more,  to  be  paid  in  equal  monthly 
payments. 

Argued  at  February  Term,  1875,  before  Justices  Wood- 
hull,  Van  Syckel  and  Scudder. 

For  the  prosecutor,  Jonathan  Dixon. 

For  the  defendant,  James  W.  Vroom. 
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The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  By  the  act  of  March  19th,  1872,  {Laws, 
602,)  the  common  council  of  the  city  of  Hoboken  shall  desig- 
nate two  newspapers,  "  both  of  which  shall  not  be  of  the  same 
political  party,"  one  of  each  political  party,  which  shall 
publish  the  proceedings  of  the  council  and  board  of  education 
of  said  city,  and  such  matters  and  things  as  are  now  required 
to  be  published  by  the  charter  of  the  city  of  Hoboken,  or  by 
any  amendment  thereof,  or  supplement  to  the  same,  at  prices 
to  be  fixed  by  the  common  council,  at  rates  not  exceeding 
those  authorized  by  law  for  the  printing  of  legal  notices ; 
provided,  that  said  newspapers  are  printed  and  published  in 
the  said  city  of  Hoboken,  and  now  authorized  to  publish  the 
laws  of  this  state. 

The  legislature  having  directed  the  manner  of  the  publica- 
tion, the  council  of  Hoboken  can  publish  in  no  other  way. 
Unless  the  resolutions  in  controversy  are  within  the  terms  of 
this  supplement,  they  are  void,  because  in  excess  of  the  author- 
ity given. 

It  is  first  objected,  that  the  two  papers  designated  are  not 
of  different  politics.  It  is  some  relief  to  feel  that  we  are  not 
called  upon  in  this  case  to  determine  the  exact  line  that 
divides  the  two  great  political  parties  that  exist  in  our  state 
and  country.  The  only  witness  sworn  upon  this  point  says 
that,  in  March,  1872,  the  Standard  belonged  to  the  republi- 
can party,  and  his  impression  was  that  the  Journal  was  a 
democratic  paper.  But  this  Journal  was  a  German  paper. 
An  English  Hudson  County  Journal  was  issued,  October 
17tli,  1874.  This  appears  to  be  the  paper  designated  in  the 
resolution.  As  it  bears  the  same  name,  and  the  testimony  is 
silent,  it  is  not  an  extreme  presumption  to  conclude  that  it  is 
the  same  paper,  in  a  different  language,  either  continued  or 
translated  in  that  form,  and  has  not  changed  its  polities — 
linguam  non  animum  mentant.  There  is,  at  least,  a  failure 
of  proof  against  the  resolution  in  this  respect. 

Another  reason  alleged  for  avoiding  the  resolution  is,  that 
the  Journal  was  not  "  now,"  that  is,  at  the  time  the  act  was 
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passed,  March  19th,  1872,  authorized  to  publish  the  laws  of 
this  state.  The  supplement  to  the  act  entitled  "an  act  to 
provide  for  the  publication  of  the  public  laws  of  this  state," 
approved  April  6th,  18Qd,  j).  953,  requires  that  such  newspa- 
pers shall  have  been  regularly  published  for  the  term  of  one 
year  or  more. 

The  Journal,  in  English,  was  not  published  until  October 
17th,  1874,  which  was  more  than  two  years  after  the  passage 
of  the  supplement  to  the  charter  m  1872,  and  less  than  a 
month  before  the  time  when  the  resolution  was  passed,  No- 
vember 10th,  1874.  Unless  this  was  the  same  paper  that, 
prior  to  1872,  had  been  printed  in  German,  there  was  no  au- 
thority to  use  it  for  publishing  the  proceedings  of  the  common 
council  and  board  of  education  of  that  city.  It  must  have 
existed  one  year  before  the  act  of  March  19th,  1872,  to  be  then 
authorized  to  publish  the  laws  of  this  state.  Whether  it  was 
the  same  paper,  or  another,  is  left  in  doubt  by  the  evidence ; 
but  it  is  not  necessary  for  the  determination  of  this  case, 
because  the  nest  objection  is  fatal  to  the  resolutions. 

This  last  reason  is,  that  the  prices  to  be  fixed  by  the  com- 
mon council  must  be  at  rates  not  exceeding  those  authorized 
by  law  for  the  printing  of  legal  notices. 

The  rate  fixed  in  the  second  resolution  is,  that  there  shall 
be  paid  to  each  of  the  papers,  the  sum  of  ^4000,  and  no  more, 
annually,  to  be  paid  in  equal  monthly  payments. 

It  will  be  observed  that  the  amount  payable  is  entirely 
irrespective  of  the  amount  of  work  done.  It  guards  that  the 
city  shall  not  pay  more  than  S4000,  but  does  not  protect  the 
city  from  an.  overpayment.  The  publisher  shall  have  his 
^4000,  if  half  the  value  of  that  sum  be  rendered  in  work  at 
the  legal  rates.  The  legislature  have  wisely  guarded  the 
city  against  this  very  kind  of  job  working,  by  providing 
another  method  of  payment,  exactly  commensurate  with  the 
amount  of  work  done,  within  a  fixed  and  reasonable  price. 
The  rates  prescribed  are  not  to  exceed  those  authorized  by 
law  for  the  printing  of  legal  notices.  Those  rates  we  find  in 
the  supplement  to  an  act  entitled  "  An  act  to  establish  a  uni- 
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form  rate  of  charges  for  legal  advertising  in  New  Jersey/' 
approved  March  6th,  1863,  p.  180;  Nix.  Dig.  328,  §  40.  Thej 
are,  sixty  cents  per  folio  for  one  hundred  words,  for  the  first 
insertion,  and  thirty  cents  per  folio  for  each  subsequent  inser- 
tion after  the  first.  It  is  no  answer  to  say  that  the  sum  of 
^4000  per  annum  may  not  be  in  excess  of  these  rates,  or  may 
even  be  less.  Whether  more  or  less,  is  not  the  question.  The 
statute  requires  payment  by  items,  by  counting  the  folios,  and 
paying  the  sum  fixed  for  each  particular  folio,  while  the  resolu- 
tion provides  for  payment  in  gross,  without  respect  to  the  num- 
ber of  folios.  Every  month  the  publisher  may  draw  one-twelfth 
of  $4000,  whether  he  has  done  any  printing  for  the  city  or  not. 
This  is  a  plain  violation  of  the  law,  and  annuls  the  resolutions. 

It  was  suggested  that  the  first  resolution,  appointing  the 
two  papers,  and  the  following  one,  fixing  the  price  to  be  paid, 
may  be  separated,  and  the  latter  repealed,  leaving  the  former 
valid.  But  the  two  resolutions  are  connected,  and  each  is 
essential  to  the  other.  If  the  latter  be  stricken  out,  there  is 
no  compensation  provided  for  the  work  to  be  done  under  the 
former.  The  two  resolutions  taken  together,  when  accepted 
by  the  newspaper  proprietors,  form  a  contract,  if  legal,  and 
cannot  be  separated.  They  fall  within  the  rule  that,  if  part 
of  a  by-law,  ordinance  or  resolution  be  void,  another  essential 
and  connected  part  of  the  same  by-law,  ordinance  or  resolu- 
tion is  also  void.     Dillon's  Mun.  Corp.,  §  354. 

Both  resolutions  are  set  aside  as  illegal. 

Cited  in  Paret  v.  Bayonne,  10  Vr.  564  ;  Seidler  v.  Freeholders,  10  Vr.  638 ; 
Bayer  v.  Hoboken,  11  Vr.  156;  Staats  v.  Washington,  16  Vr,  325;  Davis  v. 
Town  of  Harrison,  17  Vr.  86. 


THE    STATE,    LEON    H.    KENDRICK,    PROSECUTOR,    v.   THE 
MAYOR  AND  COUNCIL  OF  THE  CITY  OF  HOBOKEN. 

For  the  plaintiff,  John  C.  Besson. 

For  the  defendants,  James  W.  Vroom. 
Vol.  IX.  H 
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In  this  case  a  gross  sum  was  fixed  by  the  resolutions  of 
council,  for  publishing  the  proceedings  of  the  council  and  of 
the  board  of  education. 

The  same  question  is  raised  as  is  decided  in  the  foregoing 
case,  and  the  same  determination  made. 

The  resolutions  are  set  aside,  and  annulled. 


THE  STATE,  PETER  H.  GULICK,   PROSECUTOR,  v.  SAMUEL 
GROENDYKE  ET  AL. 

1.  On  certiorari  to  township  officers,  proceeding  under  the  road  act,  to 
remove  alleged  encroachments  on  a  public  highway,  this  court  will 
look  into  the  facts,  and  reverse  or  affirm  according  to  the  justice  of  the 
case.     {Rev.,  p.  99,  §  9.) 

2.  Where  a  highway  has  been  mislocatgd,  an  abutting  land-owner,  who 
has  acquiesced  over  twenty  years,  cannot  move  his  fence  and  narrow 
ihe  road  used  by  the  public. 


On  certiorari  to  Samuel  Groendyke,  overseer  of  the  high- 
ways of  District  No.  23,  in  the  county  of  Middlesex,  and 
James  Higgins  and  Richard  McDowell,  two  justices  of 
the  peace,  and  Abraham  J.  Selover  and  Charles  D.  Per- 
riue,  two  surveyors  of  the  highways  of  said  county,  to 
certify  a  certain  determination  concerning  encroachments 
upon  a  highway  running  through  lands  of  Peter  H.  Gulick 
and  others. 

Argued  at  February  Term,  1875,  before  Justices  Wood- 
hull,  Van  Syckel  and  Scudder. 

For  the  prosecutors,  W.  Y.  Johnson  and  J.  F.  Hageman. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  In  this  case  no  testimony  was  taken  on  the 
part  of  the  defendants,  while  the  depositions  of  the  practical 
^surveyor,  the  prosecutor  and  others,  show  that  there  has  been 
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no  encroachment  by  the  prosecutor  by  running  his  fence  in 
over  the  line  of  the  highway.  All  say  that  the  encroachment 
has  been  made  by  the  changes  of  the  fences  of  the  opposite 
land-owners  or  occupants,  who  have  removed  their  fences,  at 
different  points,  from  four  to  seven  feet.  About  fifteen  years 
ago,  they  say,  Mr.  Gulick  moved  his  fence  in  some  eight  or 
ten  feet,  to  clear  out  a  hedge,  and,  while  it  thus  stood  back, 
his  neighbors  on  the  opposite  side  encroached,  and  when  he 
moved  his  fence  back  to  where  it  had  formerly  stood,  com- 
plaint was  made,  and  the  overseer  of  the  highways  proceeded, 
under  section  32  of  the  road  act,  to  determine  the  encroach- 
ment. As  it  was  known  he  had  changed  his  fence,  the  sur- 
veyors and  justices  found  against  him.  They  acted  without 
a  survey  or  examination,  beyond  some  information  obtained 
from  persons  on  the  spot,  and  may  have  been  misinformed. 
There  is  no  provision  in  the  statute  for  taking  testimony  in 
such  cases,  and  they  are  usually  decided  in  a  summary  way 
by  inspection. 

The  practical  location  of  old  highways  is  constantly  becom- 
ing more  important  as  lands  and  improvements  increase  in 
value,  and  a  more  careful  examination  and  determination 
would  seem  to  be  needed. 

This  court  will  look  into  the  facts  upon  which  such  deter- 
mination is  founded,  under  the  authority  given  by  statute, 
{Rev.,  p.  99,  §  9,)  and  reverse  or  affirm  the  same,  accord- 
ing to  the  justice  of  the  case.  The  evident  purpose  of  the 
legislature  has  been  to  enlarge  the  jurisdiction  of  this 
court,  where  extraordinary  authority  has  been  given  to  special 
tribunals  to  settle  rights  of  property.  This  has  been  found 
necessary  by  the  wrongs  which  were  done  in  some  cases  by 
informal  tribunals  proceeding  without  the  orderly  and  care- 
ful method  of  courts  of  law.  Hasty  and  inconsiderate  exer- 
cise of  the  great  powers  given  to  individuals  called  from  their 
ordinary  business  to  become  judges  of  the  rights  of  others, 
should  certainly  be  subjected  to  the  review  of  some  court, 
both  as  to  the  law  and  the  facts.     This  is  now  the  declared 
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intent  of  our  law,  and  the  statute  giving  such  review  will  be 
liberally  construed. 

Craft  V.  Smith,  6  Vroom  302,  decided  that  section  2  of  the 
act  of  April  6th,  1871,  relative  to  the  writ  of  certiorari, 
enabling  this  court  to  determine  disputed  questions  of  fact, 
did  not  apply  to  the  justices'  courts,  or  courts  of  common 
pleas ;  but,  under  that  statute,  and  under  the  later  revision 
of  1874,  the  practice  has  been  constant  to  examine  and  deter- 
mine questions  of  fact,  upon  certiorari,  in  all  cases  of  local 
and  public  improvements.  This  authority  extends  to  a  case 
like  the  present,  where  two  justices  of  the  peace  and  two  sur- 
veyors of  the  highways,  upon  the  application  of  an  overseer 
of  the  roads,  are  called  upon  in  a  summary  way  to  say  whose 
land  must  be  taken  for  the  removal  of  an  alleged  encroach- 
ment on  a  public  highway,  whose  fences  or  hedges  must  be 
taken  down,  or  whose  buildings  removed.  These  are  too 
important  rights  to  be  settled  by  a  mere  inspection  of  the 
premises,  without  an  appeal  from  the  judgment  of  these  offi- 
cers upon  the  facts  of  their  finding. 

This  review  has,  therefore,  been  given  in  all  similar  cases 
by  the  terms  of  this  act,  which  enacts,  that  in  all  cases  of 
certiorari  brought  to  remove  any  tax  or  assessment,  or  other 
order  or  proceeding  touching  any  local  or  public  improve- 
ment, it  shall  be  the  duty  of  the  court  to  determine  disputed 
questions  of  fact  as  well  as  of  law,  &c.,  and  to  reverse  or 
affirm,  in  the  whole  or  part,  such  tax,  assessment,  or  other 
order  or  proceeding,  according  to  the  justice  of  the  case.  The 
language  used,  "  other  order  or  proceeding  touching  any  local 
or  public  improvement,"  is  broad  and  comprehensive.  The 
words,  "touching  any  local  or  public  improvement,"  have 
been  added  to  the  terms  used  in  the  act  of  1871,  but  they  do 
not  alter  the  construction  of  the  statute,  which  it  was  before 
understood  had  this  limitation.  In  construing  the  language 
of  this  statute,  its  application  to  this  case  is  clear.  A  public 
highway  is  a  public  improvement.  A  proceeding  to  remove 
alleged  encroachments  from  a  highway,  is  a  proceeding  touch- 
ing a  public  improvement.     Hence  we  have  not  hesitated  in 
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saying  that  the  facts  in  this  case  show  that  the  prosecutor  has 
not  encroached,  and  his  lands  have  been  unjustly  condemned 
and  taken. 

How  it  may  appear  when  other  facts  are  shown  by  the 
public  officers  who  have  acted  in  this  matter,  if  they  should 
proceed  again,  is  another  question.  The  case  has  been  decided 
upon  the  facts  now  presented,  by  which  it  appears  that  the 
prosecutor  has  not  encroached. 

It  has  been  suggested  that  these  proceedings  are  the  exer- 
cise of  merely  a  police  power,  used  in  an  emergency  to  pre- 
vent the  interruption  of  public  rights.  This  can  hardly  l^e 
claimed  in  a  case  like  the  present,  where  the  road  is  only 
naiTowed,  leaving  ample  room  for  the  passage  of  vehicles, 
and  where  the  true  location  of  the  road  is  the  subject  of  con- 
troversy. The  prosecutor  is  entitled  to  relief  if  his  lands  are 
wrongfully  appropriated  to  public  use  ;  if  he  were  a  mere 
trespasser  upon  the  public  highway,  his  case  would  be 
different. 

This  road  has  evidently  been  mislocated  to  the  prejudice  of 
the  public. 

It  was  laid  by  surveyors  of  the  highways,  October  15th, 
1798,  and  the  course  through  these  lands  ran  straight  from 
Devil's  Brook,  where  Richard  Lake's  and  Vannest  Hulick's 
corner  is  on  said  brook,  on  the  line  between  their  lands  north 
two  degrees  east,  eighty-four  chains,  to  the  lands  of  Daniel 
Bay  lis,  &c.  On  the  line  between  these  lands,  where  the 
centre  of  the  road  was  laid,  there  was  a  hedge,  and,  in  order 
to  avoid  this  hedge,  each  of  the  opposite  land-owners  took 
the  whole  road,  two  rods  wide,  upon  his  land  for  one-half  the 
distance,  thus  making  two  short  bends  in  the  highway  where 
it  crossed  the  hedge.  It  appears  that  the  hedge  has  now 
almost  disappeared,  and  this  crooked  road  has  become  the 
subject  of  controversy  between  neighbors. 

The  alleged  encroachment  charged  against  the  prosecutor, 
Mr.  Gulick,  is  clearly  not  within  the  limits  of  the  laid  out 
road,  for  the  highway  as  opened  and  used  is,  at  these  points, 
;all  on  his  lands,  two  rods  wide.     At  the  worst,  he  has  en- 
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croached  on  this  substituted  road.  He  woCild,  however,  have 
no  right  to  narrow  this  highway,  after  it  has  been  opened  and 
used  by  the  public  for  more  than  seventy  years.  He  is  con- 
cluded by  this  long  acquiescence  in  the  public  user.  Holmes: 
V.  Jersey  City,  1  Beas.  299. 

Whether  the  public  may  not  abandon  this  crooked  road 
and  open  the  highway  according  to  the  original  return  and 
survey,  and  whether,  upon  such  abandonment,  the  prosecutor, 
as  owner,  would  not  be  restored  to  the  original  dominion 
over  his  land,  not  included  within  the  laid  out  road,  disen- 
cumbered of  the  public  use,  are  questions  not  raised  in  the 
present  proceedings. 

It  is  enough  now  for  the  court  to  say,  that  the  prosecutor 
will  not  be  permitted  to  encroach  upon  the  old  highway, 
which  the  public  have  so  long  enjoyed,  and  that,  by  the 
depositions,  it  does  not  appear  that  he  has  thus  encroached. 

The  determination  of  the  said  justices  and  surveyors  is, 
therefore,  set  aside  and  annulled. 


Cited  in  Jameson  v.  Hoppuck,  17  Vr.  517. 


CASES  DETERMINED 

IN  THE 

SUPREME  COURT  OF  JUDICATURE 

OF   THE 

STATE    OF    NEW   JERSEY. 

NOVEMBER  TERM,  1875. 


EZRA  M.  BREWSTER  v.  GEORGE  BREWSTER. 

1.  The  suit  was  on  an  accommodation  taken  up  by  the  plaintiff;  the 
defendant  set  up  a  written  agreement,  whereby  the  plaintiff  undertook 
to  pay  all  notes,  of  every  kind,  which  were  then  outstanding ;  ia 
rebuttal  the  plaintiff  offered  to  show  that,  at  the  time  of  the  execu- 
tion of  such  agreement,  the  defendant  fraudulently  represented  the 
note  in  suit  had  been  paid — Hdd,  such  evidence  admissible. 

2.  It  is  not  always  necessary  to  rescind  an  agreement,  when  fraudulent,  to 
defend  against  its  effect  in  part. 

3.  When,  by  eliminating  the  fraudulent  element,  the  contract  will  stand 
as  the  honest  agreement  of  the  parties,  and  full  justice  can  be  done,  it 
would  seem  that  such  element  may,  by  way  of  defence,  be  excluded. 


The  plaintiff  produced  a  note  signed  by  himself,  and  dated 
18th  August,  1873,  for  §1000,  payable  to  the  order  of  the 
defendant.  He  then  proved  that  the  note  was  paid  by  him,, 
and  that  it  was  an  accommodation  note  for  the  benefit  of  the 
defendant. 

As  a  bar  to  the  case  thus  made,  the  defendant  introduced 
the  following  agreement,  under  seal : 

119 
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"  I,  Ezra  M.  Brewster,  of  the  township  of  Woodbridge,  in 
the  county  of  Middlesex,  and  State  of  New  Jersey,  in  con- 
sideration of  a  note  of  two  thousand  dollars  to  me  in  hand 
paid  by  Eliza  C.  Brewster,  of  the  same  place,  the  receipt 
whereof  is  hereby  acknowledged,  hereby  release  and  dis- 
charge George  Brewster,  and  the  firm  of  Brewster  &  Moore, 
of  which  said  firm  George  Brewster  and  Ellis  F.  Moore  were 
co-partners,  in  full  from  all  claims  and  demands  of  every 
nature  which  I  have  against  the  said  George  Brewster  per- 
sonally, or  against  the  firm  of  Brewster  &  Moore,  in  law  or 
in  equity,  arising  out  of  any  or  all  contracts,  liabilities,  acts, 
and  omissions  in  the  past,  or  which  may  result  from  the 
present  condition  of  things.  I  furthermore  agree  to  pay  any 
and  all  notes  that  are  due,  or  may  hereafter  become  due,  on 
which  I  have  become  liable  for  George  Brewster,  or  Brewster 
&  Moore,  and  to  satisfy  the  above  mentioned  Eliza  C.  Brew- 
ster and  George  Brewster  that  the  said  claims  have  been  duly 
and  fully  settled  by  me. 

"■  Witness  my  hand  and  seal  this  1st  day  of  November,  1873. 
"  [Signed,]         Ezea  M.  Beewster.     [l.  s.]  " 

In  rebuttal  of  this,  the  plaintiff  then  offered  to  show  that 
he  had  been  induced  to  sign  this  agreement,  in,  its  present 
form,  by  the  fraudulent  representations  •  that  the  accommoda- 
tion note,  the  payment  of  which  formed  the  foundation  of 
this  suit,  had  been  paid  by  the  defendant. 

Argued  at  June  Term,  1875,  before  Beasley,  Chief  Jus- 
tice, and  Justices  Depue  and  Van  Syckel. 

For  the  plaintiff,  Leslie  Lupton. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  question  certified  to  this 
•court,  for  its  advisory  opinion,  is  whether  the  evidence  offered 
by  the  plaintiff,  in  rebuttal  of  the  case  made  for  the  defend- 
ant by  the  sealed  agreement,  was  legal,  and  should  have  been 
admitted. 
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In  substance,  the  proffer  of  the  plaintiff  was  to  prove  that, 
according  to  the  true  agreement  between  himself  and  the 
defendant,  he  had  not  stipulated  to  pay  the  note  in  question 
in  this  suit,  but  that  such  agreement,  so  far  as  it  in  terms 
extended  so  as  to  embrace  such  note,  had  been  got  from  him 
by  fraud.  I  can  see  no  valid  objection  to  this  as  a  defence. 
Under  the  influence  of  our  present  statute  the  existence  of  a 
seal  to  this  instrument  can  have  no  effect.  The  defence,  if 
received  and  proved,  will  have  the  effect  of  confining  the 
agreement  to  its  honest  purpose.  Where  fraud  enters  into  a 
contract,  it  is  not  always  necessary  for  the  party  wronged  to 
rescind  it  in  order  to  resist  its  full  operation.  Thus,  if  a 
purchaser  buying  land  discovers,  after  taking  title,  that  he 
Jias  been  cheated,  by  means  of  fraudulent  statements  with 
respect  to  the  property,  he  is  not  compelled  to  rescind  the 
agreement,  but  he  can  defend  and  claim  an  abatement  in  a 
suit  against  him  for  the  price  of  the  land.  This  rule  of  prac- 
tice is  well  settled,  and  is  stated  in  the  recent  case  of  Lord  v. 
B'-ookJield,  8  Vroom  552.  In  such  instances,  it  will  be  per- 
ceived, that  the  contract  is  permitted,  in  substance,  to  be 
amended  so  as  to  conform  to  the  agreement  of  the  parties, 
expressed  in  honest  terms  ;  that  is,  the  price  of  the  land  is 
fixed  at  the  sum  agreed  upon,  minus  the  fraudulent  exagger- 
ation. The  practical  effect  is  to  let  the  agreement  stand,  and 
to  eliminate  its  fraudulent  element.  Xow  that  is  precisely 
the  offer  in  the  present  case.  The  contention  sought  to  be 
introduced  was,  that  the  terms  of  the  agreement,  so  far  as 
related  to  the  note  in  question,  were  fraudulently  introduced, 
the  representation  being  that  the  note  had  been  taken  up. 
By  the  force  of  such  proof,  the  operation  of  the  agreement 
would  have  been  circumscribed,  so  that  the  instrument  would 
have  been  rendered  inefficacious  with  respect  to  its  ingredient. 
It  is  clear  that  the  justice  of  the  case  is  thus  reached.  The 
agreement  in  this  case  comes  in  collaterally,  but  the  oppor- 
tunity to  defeat  it,  in  whole  or  in  part,  must,  in  such  a  junc- 
ture, be  the  same  as  it  would  be  in  a  suit  founded  on  the 
•covenant.     Suppose  this  note  had  been  paid  by  the  defend- 
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ant,  and  he  had  then  sued  the  plaintiff  for  a  breach  of  this 
contract,  in  not  taking  up  the  paper,  can  there  be  a  doubt 
that  the  present  imputed  fraud  would  have  been  then  admis- 
sible as  a  defence  ?  A  rescission  of  a  contract,  on  the  ground 
of  fraud,  is  indispensable  only  when  the  design  is  to  vacate 
its  entire  obligation ;  and  it  does  not  occur  to  me  that  there  Is 
any  instance  in  which  it  may  not  be  defeated  on  the  same 
ground,  in  any  part  of  it,  when  by  so  doing  full  justice  to 
both  parties  can  be  done.  This  doctrine  is  the  natural  result 
of  the  opposition  of  the  law  to  the  circuity  of  action.  If  the 
present  plaintiff  could  be  defeated  in  his  effort  to  redress  the 
fraud  practiced  upon  him,  by  showing  the  infirmity  in  the 
instrument  now  interposed,  he  could,  after  such  repulse, 
accomplish  precisely  the  same  end  by  an  action  founded  in 
the  deceit.  Such  indirection  in  the  remedy  would  be  always 
inconvenient,  and,  many  times,  ineffectual.  Counsel  have 
not  pointed  out  any  precedent  in  point,  nor  am  I  aware  of 
such,  but,  reasoning  on  general  principles,  my  conclusion  is, 
that  the  defence  tendered  to  the  instrument  in  question,  in 
the  present  case,  was  admissible. 


JAMES  HAND  v.  HENRY  D.  WINTON. 

1.  It  is  libellous  to  charge  that  a  citizen,  being  a  member  of  a  political 
party,  at  a  nominating  convention  of  such  party,  offered,  from  the  in- 
fluence of  a  bribe,  a  resolution  that  no  nomination  of  a  candidate  for  a 
particular  office  should  be  made. 

2.  Under  the  statute  of  this  state,  the  pleader  may  aver  that  the  words 
set  forth  were  used  in  any  defamatory  sense  he  may  see  fit  to  attribute 
to  them,  it  being  left  to  the  jury  to  say  whether  they  were  used  in  such, 
sense. 

On  demurrer  to  declaration. 

Argued  at  June  Term,  1875,  before  Beasley,  Chief 
Justice,  and  Justices  Dalrimple,  Depue  and  Van. 
Syckel. 
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For  the  plaintiff,  /.  W.  Griggs. 
For  the  defendant,  A.  B.  Woodruff. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  is  an  action  for  a  libel, 
and  the  gravamen  of  the  complaint  is  that,  at  a  certain  meet- 
ing of  a  political  party,  of  which  the  plaintiff  was  a  member,, 
he  corruptly,  and  from  the  influence  of  a  bribe,  offered  a  reso- 
lution that  such  a  meeting  should  make  no  nomination  of  a 
candidate  for  a  certain  office.  There  are  two  counts  in  the 
declaration ;  the  first  of  these  stating,  by  way  of  explanatory 
inducement,  the  holdings  of  nominating  conventions  by  the 
rival  political  parties ;  and  the  subsequent  count  omitting  all 
introductory  matter,  and  containing  but  a  copy  of  the  libel, 
and  an  averment  of  its  libellous  meaning.  These  counts  have 
been  demurred  to. 

The  prominent  objection  to  the  first  of  these  counts  which 
I  find  on  the  brief  of  the  counsel  of  the  defendant  is,  that  it 
does  not  allege  that  the  defendant  charged  the  plaintiff  with 
any  crime,  or  with  anything,  by  reason  of  which  the  plaintiff 
suffered  special  damage.  But  this  exception  is  founded  in  a 
confusion  of  the  rules  that  apply  to  an  action  for  a  slander 
with  those  belonging  to  a  suit  for  a  libel.  A  published 
writing  which  holds  a  person  up  to  the  public  as  an  object  of 
hatred,  ridicule,  or  contempt,  is  a  libel.  When  a  citizen  under- 
takes to  exercise  any  of  his  political  privilages,  it  is  certainly 
his  duty  to  act  upon  public  considerations ;  to  be  influenced, 
in  such  a  matter,  by  pecuniary  motives,  though  it  may  not  be 
punishable,  in  some  cases,  as  a  crime,  is  always  disgraceful. 
Every  one  who,  for  a  bribe,  gives  his  vote  or  his  influence  to 
a  candidate  for  nomination  to  a  public  position,  does  such  act 
in  secret,  thus  showing,  by  his  avoidance  of  the  public  gaze, 
his  consciousness  of  the  unworthy  part  he  is  playing.  There- 
fore, to  print  and  publish  that  a  man  has  been  guilty  of 
such  an  act,  must  necessarily  be  to  hold  him  up  to  the  de- 
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risioa  and  contempt  of  the  community.  In  such  a  case  special 
damages  need  not  be  shown  in  the  pleading. 

There  are  many  other  technical  objections  to  this  count ; 
they  have  been  examined,  but  none  of  them  seeru  to  be  of  suf- 
ficient substance  to  need  discussion. 

Tlie  second  count  is,  likewise,  in  a  legal  point  of  view,  un- 
objectionable. It  recites  the  libel,  and  then  avers  that  the 
words  were  used  in  a  defamatory  sense,  which  it  states.  This 
is,  certainly,  insufficient  at  common  law,  as,  by  its  rules,  the 
pleader  could,  by  innuendo  only,  explain,  without  adding  any- 
thing to  the  force  of  the  language  constituting  the  alleged 
libel.  But  a  different  course  has  been  legalized  by  the  section 
of  our  practice  act  relative  to  this  subject.  This  clause  is  a 
transcript  of  the  provision,  regulating  the  same  matter,  of  the 
act  of  the  15  and  16  Vidoria,  passed  in  the  year  1852.  Its 
words  are :  "  In  actions  of  libel  and  slander,  the  plaintiff 
shall  be  at  liberty  to  aver  that  the  words  or  matter  complained 
of  were  used  in  a  defamatory  sense,  specifying  such  defama- 
tory sense,  without  any  prefatory  averment  to  show  how  such 
words  or  matter  were  used  in  that  sense,  and  such  averment 
shall  be  put  in  issue  by  the  denial  of  the  alleged  libel  or 
slander;  and  where  the  words  or  matter  set  forth.  Math  or 
without  the  alleged  meaning,  show  a  <;ause  of  action,  the  decla- 
ration shall  be  sufficient." 

The  obvious  purpose  here  was  to  dispense  with  the  neces- 
sity of  showing,  by  means  of  a  colloquium,  and  other  explan- 
atory matter,  how  the  words,  either  written  or  spoken,  con- 
tained a  defamatory  charge.  This  was  oftentimes,  even  to  a 
skilful  pleader,  a  task  of  considerable  difficulty.  The  books 
are  full  of  cases  elucidating  the  subject,  the  decisions  turning 
on  curiously  nice  distinctions.  This  statutory  provision  puts 
aside  all  these  niceties.  Now  the  pleader  can  set  out  the  mere 
words  complained  of,  and  put  any  construction  upon  them  by 
innuendo.  It  is  in  this  sense  that  the  Englisli  act  is  expounded 
in  Hemmings  v.  Gasson,  4  Jur.  [N.  S.)  834.  In  tiiat  case, 
the  court  said  that  the  section  was  intended  to  enable  the 
pleader  to  put  any  meaning  which  he  pleases  on  the  words, 
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and  to  leave  it  to  the  jury  to  say  whether  that  meaning  is 
proved  by  the  evidence.  In  truth,  the  words  of  the  act  are 
so  broad  in  their  meaning,  that  it  is  difficult  to  see  what  other 
interpretation  can  be  put  upon  the  clause.  The  consequence 
is,  the  second  count  of  the  declaration  is,  as  well  as  the  first^ 
good,  both  in  substance  and  form. 

Demurrer  overruled. 

Cited  in  Andrews  v.  Deshler,  14  Vr.  19. 


CALEB  B.  EEEVE  ET  AL.  v.  JOHN  A.  ELMENDORF. 

1.  An  action  at  law  can,  under  proper  conditions,  be  maintained  against 
the  owner  of  a  building  by  a  laborer,  journeyman,  or  materialman, 
upon  a  notice  served  according  to  the  3d  section  of  the  mechanics' 
lien  law,  to  recover  the  amount  claimed  in  the  notice  and  due  the 
person  who  serves  such  notice,  from  the  contractor. 

2.  An  action  cannot  be  maintained,  under  the  3d  section,  against  the- 
owner,  upon  a  notice,  when  the  owner  has  reasonable  cause  to  dispute 
the  claim  of  the  person  serving  the  notice. 

3.  When  the  debt  claimed  by  the  workman  or  materialman  is  disputed, 
the  only  course  for  such  claimant  is  to  verify  it  by  a  judgment  against 
the  contractor. 

4.  If,  by  the  terms  of  a  contract,  the  owner  has  the  right  to  retain  the 
moneys  earned  until  the  completion  of  the  building,  and  then  to  make 
deductions  from  such  sum  on  account  of  the  delay  of  the  work,  such 
right  will  be  of  equal  avail,  whether  the  suit  is  at  common  law  by  the 
contractor,  or  under  the  statute  by  the  workman  or  materialman. 

5.  The  mere  disallowance  by  a  contractor  of  the  claim  of  a  sub  contractor 
will  not  prevent  a  suit  against  the  owner  by  the  sub-contractor,  on  a 
notice  served  by  the  sub-contractor,  claiming  on  a  qimntum  meruit  for 
work  and  materials. 

6.  A  claim  by  the  workman  or  materialman  for  more  than  has  in. 
fact,  been  earned  by  him,  is  fatal  to  his  right  to  use  the  statutory  pro- 
cedure against  the  owner. 


In  case,  on  mechanics'  lien.     On  case  certified  from  the 
Union  County  Circuit  Court. 

Argued  at  June  Term,  1875,  before  Beasley,  Chief  Jus- 
tice, and  Justices  Depue  and  Van  Syckel. 
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For  the  plaintiffs,  E.  8.  Atwater. 

For  the  defendant,  F.  Bergen  and  W.  J.  Magie. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  is  one  of  four  cases  of 
the  same  sort,  which  have  been  sent  from  the  Circuit  Court 
of  the  county  of  Union,  asking,  with  respect  to  several  par- 
ticulars, the  advisory  opinion  of  this  court.  These  suits  are 
all  founded  on  the  3d  section  of  the  mechanics'  lien  law,  and 
it  is  the  meaning  and  legal  effect  of  that  section  which  have 
occasioned  embarrassment.  The  points  thus  raised  will  be 
disposed  of  in  the  order  in  which  they  stand  in  the  judicial 
certificate  now  before  us. 

First.  "  Can  an  action  at  law  be  maintained  against  the 
•owner  of  a  building  by  a  laborer,  journeyman,  or  material- 
man, upon  a  notice  served  according  to  the  3d  section  of  the 
mechanics'  lien  law,  to  recover  the  amount  claimed  in  the 
notice,  and  due  to  the  person  who  serves  such  notice,  from 
the  contractor?" 

Since  the  propounding  of  this  inquiry  the  question  has 
been  considered  by  the  Court  of  Errors  and  Appeals,  in  the 
case  of  Craig  v.  Smith,  in  the  Term  of  March  last,  a  case 
which  is  now  reported  in  8  Vroom  549.  That  was  an 
action  by  a  materialman  agaipst  the  owner  of  the  building. 
The  declaration  stated  that  the  building  in  question  had  been 
put  up  under  a  contract  duly  filed ;  that  the  plaintiff  had 
furnished  materials ;  had  demanded  payment  of  the  con- 
tractor, which  being  refused,  he  liad  given  the  requisite  notice 
of  such  non-payment  to  the  defendant,  and  that  the  defend- 
ant was  satisfied  of  the  correctness  of  the  plaintiff's  demand. 
These  facts  were  admitted,  and  the  defence  interposed  was, 
that  before  such  notice  to  the  defendant  the  contractor  had 
made  a  general  assignment  of  his  property  for  the  benefit  of 
his  creditors.  The  decision  was,  that  in  order  to  entitle  the 
materialman  to  his  action  against  the  owner,  there  must  be  a 
debt  due  from  the  owner  to  the  contractor  at  the  time  the 
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latter  gives  the  owner  notice  of  his  claim.  The  result,  there- 
fore, was  adverse  to  the  plaintiff  in  that  suit,  inasmuch  as, 
before  the  giving  of  such  notice,  the  debt  due  from  the  owner 
had  become  vested  in  the  assignee  of  the  contractor.  The 
counsel  of  the  defendants,  in  the  present  case,  insists,  in  his 
brief,  that  the  right  of  the  workman  or  materialman  to  sue 
under  this  3d  section  of  the  mechanics'  lien  law,  was  not 
involved,  and  was  not,  consequently,  decided  in  this  case  just 
cited.  But  this  inference  is  utterly  inadmissible.  The  very 
opposite  of  this  is  implicit  in  the  case.  By  deciding  that  the 
action  of  the  materialman  was  cut  off  and  defeated  by  the 
assignment,  there  was  a  tacit  admission  that,  but  for  such  act, 
the  action  would  have  lain. 

If,  under  no  conditions,  the  plaintiff's  suit  could  be  main- 
tained against  the  owner,  it  was  quite  an  unprofitable  inquiry 
whether,  under  the  particular  grounds  then  apparent,  his 
claim  was  to  be  validated  or  defeated.  In  point  of  fact,  the 
question  whether  an  action  would  lie  in  favor  of  the  workman 
and  materialman,  was  considered,  and  decided  in  this  case, 
by  the  Court  of  Errors,  and  such  decision  was,  as  is  clearly 
indicated  in  the  opinion  read,  that  such  action,  under  proper 
conditions,  could  be  maintained. 

Second.  "  Can  an  action  at  law  be  maintained  under  the 
third  section  of  the  mechanics'  lien  law  against  the  owner, 
upon  a  notice,  when  the  owner  has  a  reasonable  cause  to  dis- 
pute the  claim  of  the  person  giving  the  notice  ? 

This  interrogatory  must,  I  think,  be  answered  in  the  nega- 
tive. The  substantial  provisions  of  this  section  are  these : 
That  when  the  contractor  refuses  to  pay  the  moneys  due  for 
materials  or  wages,  the  materialman  or  workman  may  give 
notice  of  such  non-payment  to  the  owner,  and  of  the  amount 
due  to  him  and  so  demanded,  and  thereupon  the  owner  is 
authorized  to  retain  the  amount  so  due  and  claimed,  out  of 
the  amount  owing  by  him  to  the  contractor;  the  owner  is 
then  required  to  give  notice  in  writing  to  the  contractor  of 
this  demand  made  upon  him.  The  section,  referring  to  the 
claim  thus  made,  says :     "And  if  the  same  be  not  paid  or 
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settled  by  said  master-workman  or  contractor,  such  owner  or 
owners,  on  being  satisfied  of  the  correctness  of  such  demand, 
shall  pay  the  same,  and  the  receipt  of  such  journeyman,"  &c. 
It  has  already  been  said  that  the  law  is  settled  by  the  court 
of  last  resort  that,  by  force  of  this  section,  an  action  may 
accrue  to  the  materialman  or  workman  against  the  owner  of 
the  building.  Two  duties  are  imposed  by  this  section  on  the 
owner  of  the  building :  one  is  that,  on  receiving  notice  in 
writing  that  a  certain  sum  is  due  to  the  materialman  or  work- 
man which  the  contractor  has  refused  to  pay,  to  retain  such 
amount  in  his  hands ;  and  the  second  is,  to  pay  such  amount 
so  claimed,  to  the  materialman  or  workman,  "upon  being 
satisfied  of  the  correctness  of  such  demand."  It  is  thus  appa- 
rent that  the  duty  to  make  payment  is  not  an  absolute,  but  is 
a  qualified  one.  The  statute  does  not  direct  him  to  pay  the 
materialman  or  workman  upon  the  mere  receipt  of  a  notice 
that  a  certain  amount  is  claimed,  and  payment  of  which  has 
been  refused.  Such  a  provision  would  have  been  impolitic 
in  the  highest  degree;  it  would  have  put  the  contractor  at 
the  mercy  of  the  persons  with  whom  he  dealt,  and  would 
have  led  to  much  wrong  and  injustice.  But,  on  the  contrary, 
a  payment  is  not  authorized  unless  the  owner  is  satisfied  of 
the  correctness  of  the  demand.  And  this  restriction  of  the 
right  to  pay,  is  intended  to  guard,  in  some  measure,  the  rights 
of  the  contractor;  for  I  think  it  throws  a  duty  on  the  owner 
in  his  favor.  In  behalf  of  the  contractor,  the  owner  is  bound 
to  exercise  an  honest  judgment  in  the  determination  of  the 
question  whether  the  demand  is  correct.  It  seems  to  me  that 
if  the  owner  should  be  notified,  or  should  have  reason  to 
believe  that  the  claim  was  disputed  by  the  contractor,  it  would 
not  be  safe  for  him  to  pay  such  claim,  unless  on  a  settlement 
between  himself  and  the  contractor  he  should  be  prepared  to 
show  that  the  money  paid  was  justly  due.  The  position  of  a 
discreet  owner  is  not,  as  has  been  intimated,  a  dangerous  one ; 
in  truth,  he  is  open  to  no  hazard  of  loss,  unless  from  his  own 
perversity  or  negligence.  In  view  of  the  just  rights  of  the 
contractor,  as  the  owner  is  obliged  to  be  satisfied  of  the  cor- 
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rectness  of  the  claim  of  the  materialman  or  workman,  before 
he  pays  it,  it  follows  that  neither  of  the  latter  can  sue  the 
owner,  without  first  establishing,  to  the  exclusion  of  all  reason- 
able doubt,  the  justness  of  his  claim.  The  statutory  direction 
to  the  owner  is,  to  pay  upon  being  satisfied  of  the  correctness 
of  the  demand.  I  do  not  understand  from  this,  that  an  un- 
founded and  captious  dissatisfaction  would  exonerate  the  owner 
from  the  liability  to  a  suit.  It  may  well  be  that,  under  certain 
conditions,  the  law  would  justify  an  inference  that  the  owner 
was  satisfied,  even  in  opposition  to  an  expressed  dissent  on 
his  part.  Thus,  if  the  workman  should  obtain  a  judgment 
for  the  sum  claimed  against  the  contractor,  or  the  contractor 
should  admit  the  justness  of  the  claim,  the  declaration  of  the 
owner  that  he  was  not  satisfied,  would,  probably,  be  of  no 
avail,  as,  under  such  circumstances,  the  inevitable  conclusion 
would  be  that,  in  point  of  truth,  he  was  satisfied,  and  that  his 
disavowals  were  fraudulent.  But,  so  long  as  an  honest,  which 
is  the  same  thing  as  a  reasonable  dissatisfaction,  exists  on  the 
part  of  the  owner,  with  respect  to  the  fairness  of  the  debt 
claimed,  he  is  not  suable  under  this  clause.  It  is  one  of  the 
fundamentals  of  the  claimant's  action,  that  the  owner  is  satis- 
fied of  the  correctness  of  his  demand  ;  and  such  fact  must  be 
averred  in  the  declaration  and  proved  on  the  trial  under  the 
general  issue.  Upon  these  principles  it  is,  therefore,  clear 
that  if  the  owner  has  reasonable  cause  to  dispute  the  claim 
made  upon  him,  an  action  brought  against  him  must  fall  tO' 
the  ground.  Where  the  debt  claimed  by  the  workman  or 
materialman  is  disputed,  the  only  course  for  such  claimant  is 
to  verify  it  by  a  judgment  against  the  contractor. 

Third.  "  Can  a  judgment  be  rendered  in  a  suit  against  an 
owner  on  a  notice  served  according  to  the  terms  of  the  third 
section  of  the  mechanics'  lien  law,  for  a  less  amount  than  is- 
demanded  in  such  notice  ?  " 

This  interrogatory  will  be  hereafter  considered  and  disposed 
of  in  connection  with  the  one  marked  as  number  eight. 

The  next  two  questions  appear  to  involve  the  same  princi- 
ple, and  will,  consequently,  be  considered  together. 

Vol.  IX.  I 
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Fourth.  In  a  case  where  a  contractor  has  agreed  to  complete 
a  building  by  a  certain  day  named  in  the  contract,  and  has 
further  agreed  that  a  specified  sum  shall  be  forfeited  and  paid 
for  each  and  every  day  that  such  building  shall  remain  un- 
completed after  the  day  named,  to  be  deducted  from  the  con- 
tract price,  can  a  notice  served  after  the  day  when  the 
building  should  have  been  completed  operate  as  a  primary 
lien  upon  any  money  in  the  hands  of  the  owner  which  had 
been  earned  by  the  contractor  previous  to  the  time  of  the 
service  of  such  notice,  it  not  appearing  that  a  payment  was 
due  to  the  contractor  from  the  owner,  and  the  building  being 
uncompleted  at  the  time  of  the  service  of  said  notice  ? 

Fifth.  When  a  per  diem  payment  to  be  deducted  from  the 
contract  price  for  completing  a  building  has  begun  to  run 
against  the  contractor,  is  the  owner  liable,  under  the  third 
section  of  the  mechanics'  lien  law  to  any  laborer,  journeyman 
or  materialman  for  work  or  materials  for  such  building  until 
it  is  actually  completed  ? 

The  statement  of  the  general  principle,  that  the  statutory 
section  in  question  does  not  at  all  modify  the  contract  between 
the  contractor  and  the  owner,  except  in  the  one  particular 
that  it  authorized  certain  jiortions  of  the  money  -earned  to  be 
paid  to  the  workmen  and  materialmen,  appears  to  afford  an 
answer  to  the  questions  here  propounded.  The  owner  cannot 
be  compelled  to  pay  to  the  workman  or  materialman  any 
moneys  which,  by  force  of  his  contract,  he  was  not  compellable 
to  pay  to  the  contractor.  Upon  notice  given,  the  workman 
or  materialman,  to  the  extent  of  his  demand,  takes  the  place 
of  the  contractor,  so  that,  if  the  owner,  as  against  the  latter, 
■can  withhold  the  payment  of  the  moneys  earned,  he  can  do 
so,  in  like  manner,  against  the  demands  of  the  former.  The 
test  is,  whether  a  suit  for  the  money  in  question  will  lie  by 
the  contractor  against  the  owner.  If  it  will  not,  the  owner 
is  not  liable  to  a  suit  by  the  workman  or  materialman.  The 
result  therefore  is,  that  if,  by  the  terms  of  the  contract  in 
this  case,  the  owner  had  the  right  to  retain  the  moneys  earned 
.until  the  completion  of  the  building,  and  then  to  make  deduc- 
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tion  from  such  sum  on  account  of  the  delay  in  the  doing  of 
the  work,  such  right  will  be  of  equal  avail,  whether  the  suit 
is  at  common  law  by  the  contractor,  or  under  the  statute  by 
the  workman  or  materialman. 

Sixth.  Can  a  laborer,  journeyman  or  materialman  recover 
from  an  owner,  when  at  the  time  of  notice  the  contractor  had 
done  work,  &c.,  which,  if  there  were  no  contract,  would  have 
entitled  him  on  a  quantum  meruit  to  as  much  as  the  payments 
named  in  the  contract,  but  had  not  done  the  specific  work 
which  oy  the  contract  entitled  him  to  any  payment  under  the 
contract,  and  the  contractor,  at  the  time  of  the  notice,  having 
failed  to  complete  the  building  within  the  time  mentioned  in 
the  contract ;  and  the  owner  afterwards  having  completed  it 
pursuant  to  the  contract,  and  upon  such  completion  there 
remains  a  balance  in  the  hands  of  the  owner,  which  payments 
made  by  the  owner  on  orders  from  the  contractor  after  the 
notice  and  the  per  diem  deduction  provided  in  the  contract 
will  more  than  exhaust  ? 

An  answer  to  this  is  to  be  found  in  the  next  preceding 
resolution.  The  criterion  is  whether  the  contractor,  under 
the  circumstances  stated,  could  sue  for  the  moneys  demanded, 
and  that  question  would  obviously  depend  on  the  force  of  the 
contract  between  the  owner  and  contractor. 

Seventh.  Can  a  sub-contractor,  having  been  discharged  by 
the  original  contractor,  who  claimed  that  the  sub-contractor 
had  failed  to  complete  his  sub-contract  according  to  its  terms, 
(which  was  disputed,)  after  partially  performing  his  contract 
and  receiving  part  pay,  maintain  an  action  against  the  owner 
on  a  notice  served  by  the  sub-contractor  on  the  owner  claim- 
ing on  a  quandum  meruit  for  work  and  materials  furnished, 
which  claim  is  disputed  by  the  original  contractor  ? 

There  is  not  perceived  any  reason  why  such  a  suit  will  not 
lie,  provided  the  claimant  can  satisfy  the  owner,  before  action 
brought,  of  the  correctness  of  his  demand.  It  is  not  proba- 
ble that  the  owner  will  be  so  satisfied  as  long  as  the  con- 
tractor disputes  the  debt ;  but  the  mere  disallowance  of  the 
contractor  will  not  prevent  a  suit  against  the  owner. 
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Eighth.  When  a  sub-contract  has  been  made  to  do  certain 
work  on  a  building,  no  time  of  payment  being  fixed,  can  the 
sub-contractor,  after  performing  part  of  his  work,  serve  a 
notice  on  the  owner  to  retain  the  whole  of  his  sub-contract 
price,  and  after  substantially  performing  his  work,  bring  an 
action  on  such  notice  to  recover  the  whole  of  his  contract 
price  or  any  part  of  it,  he  having,  before  suit  commenced,, 
obtained  an  order  from  the  contractor,  directing  the  owner  tO' 
pay  him  a  certain  amount,  which  is  less  than  the  sum  de- 
manded in  the  notice  ? 

Such  an  action  will  not  lie  unless,  by  the  terms  of  the 
subcontract,  the  money  for  the  whole  work  is  due  in 
advance.  The  reason  is,  that  before  the  workman  or  sub- 
contractor can  notify  the  owner  of  his  claim,  he  must  put  his 
employer  in  fault.  The  statute  says,  that  when  the  con- 
tractor shall,  upon  demand,  refuse  to  pay  the  wages  due,  the 
owner  may  be  notified.  Now,  therefore,  until  the  contractor 
has  refused  to  pay  what  is  justly  due  and  in  arrear,  the  statu- 
tory remedy  is  not  applicable.  So  that  if  in  the  case  pre- 
sented above,  the  whole  money  was  due  by  force  of  the  terms 
of  the  sub-contract,  as  a  prepayment  before  the  doing  of  the 
work,  and  the  payment  of  such  money  was  refused  by  the 
contractor,  the  statutory  juncture  would  be  presented,  and  a 
resort  to  the  owner  would  be  justifiable.  But  there  could  be 
no  recovery  of  a  lesser  sum  than  the  amount  demanded  of 
the  contractor,  because  the  finding  that  such  lesser  sum  was 
the  debt  really  due,  would,  per  se,  demonstrably  show  that 
the  contractor  was  not  in  fault  in  refusing  to  pay  the  demand 
made  upon  him.  "His  obligation  is  to  pay  the  wages  due, 
and  if  more  than  such  is  demanded,  he  has  a  right  to  refuse 
to  pay  such  claim.  It  is  reasonable  to  require  the  material- 
man or  workman,  to  be  certain  that  the  claim  he  makes  is, 
in  all  respects,  correct,  before  he  proceeds  to  impound  moneys 
in  the  hands  of  the  owner,  and  to  interrupt  the  due  execution 
of  the  building  contract.  A  privilege  to  make  exorbitant 
and  ill-founded  claims,  and  on  a  refusal  of  payment,  to  inter- 
cept such  sums,  and  hold  them  in  the  hands  of  the  owner 
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an  indefinite  time,  would  be  simply  an  instrument  of  vexa- 
tion and  oppression.  The  statute  say  the  workman  or  mate- 
rialman shall  give  notice  of  the  contractor's  refusal  to  make 
payment,  "  and  of  the  amount  due  to  him  or  them,  and  so 
demanded,"  and  it  proceeds  to  authorize  the  owner  thereupon 
to  retain  "  the  amount  so  due  and  claimed ; "  obviously,  then, 
the  amount  demanded  must  be  the  amount  due.  As  the 
amount  claimed  is  to  be  retained  by  the  owner,  it  would  be  a 
sheer  injustice  to  allow  more  to  be  claimed  than  is  justly 
due.  If  the  workman  or  materialman  claim,  therefore,  more 
than  has  in  fact  been  earned  by  him,  such  exaggeration  is,  I 
think,  fatal  to  his  right  to  use  the  statutory  procedure  against 
the  owner. 

Cited  in  Frank  v.  Freeholders,  &c.,  10  Vr.  348 ;    Wightman  v.  Brennan, 
12  a  E.  Gr.  491 ;  Del.,  L.  <&  W.  B.  B.  Co.  v.  Oxford  Iron  Co.,  6  Steiv.  203. 


THE  CENTEAL  EAILEOAD  COMPANY  OF  NEW  JEESEY  ads. 
ANNA  M.  VAN  HOEN  AND  HEE  HUSBAND. 

1.  It  may  be  carelessness,  according  to  circumstances,  in  a  railroad  com- 
pany to  notify  passengers  in  the  night  time,  that  a  station  was  at  hand, 
and  then  stop  the  train  short  of  such  station. 

2.  The  negligence  of  a  plaintiff  to  be  a  defence,  must  be  contributory  to 
the  accident. 

3.  A  count  alleging  that  the  plaintiff  was  in  the  car  of  the  defendant, 
and  was  thrown  therefrom  by  the  carelessness  of  the  defendant,  is  too 
general  in  its  description  of  the  mode  of  the  injury. 


In  case.     On  demurrer  to  declaration. 

The  declaration  in  this  case  contained  two  counts.  The 
first  was  in  substance  as  follows :  For  that  whereas  the  said 
defendants  heretofore,  to  wit,  on  the  seventeenth  day  of 
December,  eighteen  hundred  and  seventy-three,  at  the  time 
of  committing  the  grievance  hereinafter  mentioned,  were 
possessed  of,  and  were  the  owners  and  proprietors  of  a 
•certain  railroad  of  great  length,  that  is  to  say,  the  main 
-trunk  of  said  railroad,  extending  from  Communipaw,  in  the 
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county  of  Hudson  and  State  of  New  Jersey,  to  Phillips- 
burg,  in  the  county  of  Warren  and  state  aforesaid,  with 
various  branches  connecting  therewith,  one  of  which  extends 
from  Newark,  in  the  county  of  Essex,  to  Elizabeth,  in  the 
county  of  Union,  and  which  said  railroad,  with  its  branches, 
passes  in  and  across  the  counties  of  Hudson,  Union,  Essex, 
Middlesex,  Somerset,  Hunterdon,  and  Warren,  in  the  State  of 
New  Jersey,  aforesaid,  together  with  the  tracks,  cars,  carriages, 
and  locomotive  engines  and  the  appurtenances  thereunto 
belonging,  for  the  carriage  and  conveyance  of  passengers  and 
merchandise  from  and  to  all  the  termini  and  divers  other 
stations  along  said  main  trunk  railroad  and  the  several 
branches  thereof,  for  hire  and  reward  to  the  said  defendants,, 
in  that  behalf,  to  wit,  at  Bridgewater,  and  the  defendants^ 
being  such  owners  and  proprietors  of  said  railroad  and  its 
appurtenances,  as  aforesaid,  thereupon,  heretofore,  to  wit,  on 
the  seventeenth  day  of  December,  eighteen  hundred  and 
seventy-three,  to  wit,  at  Bridgewater,  the  said  plaintiff,  Anna 
M.  Van  Horn,  at  the  city  of  Newark,  aforesaid,  became  and 
was  a  passenger  in  a  coach,  carriage  or  railcar  of  said 
defendants,  to  be  safely  and  securely  carried  and  conveyed 
thereby,  on  a  certain  journey  from  Newark,  aforesaid,  to 
Somerville,  in  the  county  of  Somerset,  by  the  way  of  Eliza- 
beth, in  the  county  of  Union,  at  which  last  mentioned  point,, 
to  wit,  at  Elizabeth,  aforesaid,  the  said  defendants  required 
of  the  passengers  so  traveling  from  the  said  city  of  Newark, 
aforesaid,  to  any  points  or  places  beyond  the  said  city  of 
Elizabeth,  that  they  should,  upon  their  arrival  at  the  said 
city  of  Elizabeth,  leave  and  go  out  of  the  coaches,  carriages 
or  railcars  which  carried  such  passengers  from  Newark  to 
Elizabeth,  as  aforesaid,  and  then  take  other  coaches,  carriages 
or  railcars  of  the  said  defendants,  in  which  they  were  to 
be  carried  to  their  several  destinations,  on  the  main  trunk 
line  of  their  said  railroad,  as  aforesaid,  for  a  certain  fare  and: 
reward,  to  wit,  the  sum  of  one  dollar  and  sixty  cents  to  the 
said  defendants  in  that  behalf,  then  and  there  paid  by  the 
said  Anna  M.  Van  Horn,  and  accepted  by  the  said  defend- 


NOVEMBER  TERM,  1875.  135 


Central  R.  E.  Co.  of  N.  J.  ads.  Van  Horn. 


ants  as  full  payment  of  such  fare  and  reward,  and  the  said 
defendants  then  and   there  received  the  plaintiif,  Anna   M. 
Van  Horn,  as  such  passenger  as  aforesaid,  and  thereupon  it 
then  and  there  became  and  was  the  duty  of  the  said  defend- 
ants to  use  due  and  proper  care  that  the  said  plaintiff,  Anna 
M.  Van  Horn,  should   be  safely  and   securely  carried   and 
conveyed  by  and  in  the  said  coaches  or  carriages  of  the  said 
defendants,  on  the  said  journey  from  Newark,  aforesaid,  to 
Somerville  aforesaid ;  yet  the  said  defendants,  not  regarding 
their  said  duty  in  that  behalf,  did  not  use  due  and   proper 
care  that  the  said  plaintiff,  Anna  M.  Van  Horn,  wife  of  John 
Van  Horn,  should  be  safely  and  securely  carried  and  con- 
veyed by  and  in  the  said  coach,  carriage  or  railcar,  on  the 
said  journey  from  Newark,  aforesaid,  to  Somerville,  aforesaid, 
but  wholly  neglected  so  to  do,  and  then  and  there,  at  Eliza- 
beth,  aforesaid,  to  wit,  at   Bridgewater,  in   the   county   of 
Somerset,  aforesaid,  suffered  and  permitted  their  conductors, 
brakemen,  servants  employes  and  agents  on  the  said  coach, 
carriage  or  railcar  in  which  the  said  plaintiff,  Anna  M.  Van 
Horn,  was  then  riding,  to  call  out  the  name  of  the  station, 
"  Elizabeth,"  thereby  notifying  said  plaintiff,  Anna  M.  Vaa 
Horn,  and  other  passengers,  that  they  were  required  to  move 
from  and  leave  the  coach,  carriage  or  railcar  in  which  they 
were  then  traveling,  by  reason  of  their  having  arrived  at  the 
railroad  station,  in  the  city  of  Elizabeth,  aforesaid,  while  the 
locomotive  engine,  with  all  its  coaches,  carriages  and  railcars 
attached  thereto,  was  still    in  motion   and   a   long   distance 
from  the  station  house  or  depot  platform  for  landing  passen- 
gers, to  wit,  a  distance  of  four  hundred  feet  from  and  below 
the  station,  depot  or  proper  landing  place  for  all  passengers 
at  Elizabeth,  aforesaid,  and  upon  so  stopping  said  locomotive 
engine  and  coaches,  carriages  and  railcars  thereto  attached,  at 
the  place  aforesaid,  to  wit,  at  the  distance  from  the  station  in 
Elizabeth,  aforesaid,  and  then  and  there  caused  and  permitted 
said  plaintiff,  Anna  M.  Van  Horn,  to  pass  to  and  upon  the 
platform  of  said  coach,  carriage  or  railcar  in  which  she  was 
then  and  there  riding — it  being  in  the  night  time,  and  dark 
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— and  caused  said  locomotive  engine,  with  its  coaches,  car- 
riages and  railcars,  then  at  the  distance  aforesaid,  from  the 
station  or  platform  in  Elizabeth,  aforesaid,  to  come  to  a  full 
stop,  and  while  said  plaintiff,  Anna  M.  Van  Horn,  was  so 
upon  the  platform  of  said  coach,  carriage  or  railcar,  as  afore- 
said, and  about  to  get  therefrom,  to  wit,  at  the  distance  of 
four  hundred  feet  below  said  station  at  Elizabeth,  as  afore- 
said, the  said  defendants,  by  their  conductors  and  agents,  did 
cause  the  locomotive  engine,  with  its  coaches,  carriages  and 
railcars,  constituting  the  railroad  train  in  which  the  said 
Anna  M.  Van  Horn  was  so  being  carried,  to  be  suddenly 
and  abruptly  put  in  motion  towards  the  station  or  landing 
place  for  passengers  at  Elizabeth,  aforesaid,  whereby  said 
plaintiff,  Anna  M.  Van  Horn,  without  any  negligence  on  the 
part  of  the  said  Anna  M.  Van  Horn,  was  then  and  there 
violently  and  forcibly  thrown  from  the  platform  of  said 
coach  or  railcar  to  the  ground,  a  great  distance,  to  wit,  the 
distance  of  six  feet,  and  of  the  height  of  four  feet,  to  wit,  on 
the  day  and  year  aforesaid,  at  Elizabeth,  to  wnt,  at  Bridge- 
water,  aforesaid. 

By  means  whereof,  &c. 

There  was  a  second  count,  more  general  in  its  str.tc':yients, 
and  a  demurrer  to  the  whole  declaration. 

Argued  at  June  Term,  1875,  before  Beasley,  Chief  Jus- 
tice, and  Justices  Daleimple,  Depue,  and  Van  Syckel. 

For  the  defendants,  B,  Williamson. 

For  the  plaintiff,  W.  H.  Long. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  None  of  the  objections  taken 
to  the  first  count  of  this  declaration  should  prevail.  In  sub- 
stance, the  complaint  is  this,  that  the  agent  of  the  defendant 
gave  notice  that  the  train  was  at  the  station  of  Elizabeth  :  that 
trusting  in  such  notice,  she  went  out  upon  the  platform  of  the 
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•car,  it  being  night,  and  the  car-s  having  come  to  a  full  stop ; 
that  the  cars  were  not  at  the  station,  and  while  the  plaiutiti' 
thus  stood  upon  the  platform,  they  were  suddenly  started,  and 
the  plaintiff  was  thereby  thrown  off  and  injured.     The  negli- 
gence here  complained  of  was  the  giving  of  the  false  intelli- 
gence that  tlie  cars  had  arrived  at  the  station,  and  by  that 
means  inducing  the  plaintiff  to  go  upon  the  car  platform  and 
to  endeavor  to  alight.     The  court  would  not  be  warranted  in 
saying  that  it  is  not  negligence  to  give  notice  of  the  approach 
to  a  station,  and  then  to  .stop  the  train  short  of  such  station, 
in  the  night  time.     Such  a  course  would  naturally  tend  to 
jeopard  passengers,  for  it  would  induce  them  to  believe  that 
they  had  arrived  at  the  station  designated,  and  they  would, 
in  the  ordinary  course,  go  to  the  car  platform.     At  night, 
this  must  be  the  inevitable  result.     It  is  said,  in  the  brief  of 
tlie  counsel  of  the  defendant,  that  it  was  right  to  give  the 
notice  at  a  long  distance  from  the  depot,  so  that  the  passen- 
gers might  prepare  to  leave  the  cars.     This  may  do  when 
the  train  is  not  to  stop  before  it  reaches  the  station.     When 
a  station  is  called,  the  passengers  have  the  right  to  infer  that 
the  first  stop  of  the  train  will  be  at  such  station. 

But  it  is  again  said,  that  the  count  .shows  negligence  on  the 
part  of  the  plaintiff,  and  therefore  she  cannot  complain  of 
the  defendant's  negligence.  It  is  insisted  that  it  affirmatively 
-appears  that  the  plaintiff  went  out  on  to  the  platform  while 
the  ears  were  in  motion.  But  it  seems  to  me  the  language 
of  the  pleading  will  hardly  bear  this  construction :  its  state- 
ment on  this  subject  is  not  as  clear  as  it  should  be,  and  yet, 
when  critically  examined,  the  fair  inference  is,  that  the  plaintiff 
is  not  described  as  going  to  the  platform  before  the  stopping 
of  the  train.  Nor  can  it  be  averred,  that  if  the  opposite  was 
the  fact,  negligence  is  to  be  implied.  That  depends  on  cir- 
cumstances, and  cannot  be  a  legal  implication,  especially  in 
view  of  the  allegation  contained  in  this  count,  that  the  injury 
in  question  was  occasioned  without  any  negligence  on  the 
part  of  the  plaintiff.  But  there  is  another  refutation  of  the 
-argument :    if  there  was    negligence    by  the    plaintiff,   such 
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negligence  was  not  contributory  to  the '  production  of  the 
occurrence  complained  of.  Her  want  of  prudence,  if  any 
such  there  was,  consisted  in  her  moving  from  her  seat  to 
the  platform  while  the  train  was  in  motion ;  but  no  hurt 
ensued  from  this ;  she  was  on  the  platform,  in  safety,  when 
the  train  had  stopped,  and  it  was  in  tliis  situation  that  the 
abrupt  starting  again  threw  her  off.  She  was  invited,  by  the 
agent  of  the  defendant,  to  go  to  the  platform.  She  reached 
there  in  safety,  and  was  then  thrown  off  in  the  manner  just 
described.  The  manner  of  her  going  to  the  platform  did  not 
contribute,  as  a  proximate  cause,  to  the  happening  of  the 
accident.  I  conclude,  that  although  this  count  is  open  to  just 
criticism,  it  must  be  sustained  as  showing,  in  substance,  a 
legal  cause  of  action. 

The  second  count,  on  the  point  of  negligence,  differs  from 
the  first,  by  omitting  altogether  all  account  of  the  mode  of 
such  negligence.  It  shows,  merely,  that  the  plaintiff  was  in 
the  cars,  under  a  duty  of  the  defendant  to  carry  her  safely,, 
and  then  avers,  that  she  was,  "  through  the  negligence,  care- 
lessness and  misdirection  of  the  defendant  and  its  agents  and 
servants,  thrown  from  and  under  the  coaches  or  railcars  of 
the  said  defendant,  by  means  whereof,"  &c. 

It  is  obvious  that  such  a  charge  as  this  goes  but  a  little 
way  towards  informing  the  defendant  of  the  case  to  be  set  up 
against  it.  I  find  no  precedent  in  which  such  extreme  gen- 
erality of  statement,  with  respect  to  the  fact  of  the  carelessness 
forming  the  action,  has  been  sanctioned.  It  is  true,  that 
in  a  suit  in  case  for  negligence  it  is  quite  common  to  aver 
that  the  injury  was  inflicted  by  the  want  of  care  in  the 
defendant  omitting  all  specification  of  the  mode  of  the  fault. 
But  it  will  be  found,  upon  scrutiny,  that  in  such  cases  the 
act,  concerning  the  doing  of  which  negligence  is  predicated, 
is  of  a  simple  character,  so  that  an  allegation  of  an 
absence  of  care  in  its  performance  becomes  reasonably  in- 
telligible. Thus,  when  it  is  stated  that  a  defendant's  boat, 
by  his  "  carelessness,  mismanagement  and  want  of  care,"  as 
in  the  form  in  2  Chilly^ s  PL  711,  ran  foul  of  and  struck  the 
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vessel  of  the  plaintiff,  an  amount  of  information  sufficient  ta 
enable  the  defendant  to  understand  the  case  to  be  made 
against  him,  is  evidently  communicated.  Similarly  this  i& 
done  in  other  instances,  that  may  be  found  in  the  books  of 
precedents.  The  case  cited  in  the  brief  of  the  counsel  of 
the  defendant  is  one  of  this  class,  it  being  an  action  by  a 
railroad  company  for  causing  the  death  of  a  person  by  run- 
ning over  him  with  a  locomotive,  and  it  being  held  that  a 
general  averment  that  the  defendant,  by  its  agents,  did  care- 
lessly and  negligently  run  over,  &c.,  was  sufficient,  without 
stating  the  particulars  of  such  negligence.  Indianapolis  P. 
&  E.  R.  R.  Co.  v.  Kelley's  Adm'rs,  23  Ind.  133.  So  the 
same  absence  of  particularity  is  allowable  where  the  know- 
ledge of  the  circumstances  must,  in  the  nature  of  things,  be- 
confined  to  the  party  inculpated ;  as  where  goods  are  lost  by 
the  carelessness  of  a  bailee,  in  which  case  it  seldom  happens 
that  the  owner  knows  the  fault  which  occasioned  the  loss. 
But  tiie  present  case  differs  from  these  in  its  obvious  com- 
plexity, and  in  the  circumstances  that  the  plaintiff  must  be 
possessed  of  some  further  knowledge  of  the  manner  of  the 
casualty.  The  statement  is,  that  she  was  in  the  cars,  and 
was  thrown  out  by  the  negligence  of  the  agents  of  the  de- 
fendant. The  field  covered  by  such  a  general  allegation  is, 
in  reality,  immense,  for  it  embraces  everything  involved  in 
the  construction  of  the  road  and  its  equipments,  or  in  any- 
wise connected  with  its  methods  of  running.  A  railroad  com- 
pany must,  of  necessity,  transact  its  business  by  means  of 
innumerable  agents,  and  hence,  to  allege,  that  by  some  act 
done  or  omitted,  by  some  one  of  such  agents,  an  accident  has^ 
occurred,  is  to  convey  very  little  practical  intelligence.  A 
general  charge  of  carelessness,  when  used  in  such  a  connec- 
tion, has  a  very  different  effect  from  what  it  has  when  applied 
to  the  single  act  of  sailing  a  boat  or  driving  a  wagon.  There 
is  no  very  exact  criterion  on  that  subject,  the  only  general 
rule  that  can  be  propounded,  being  to  the  effect,  that  the 
certainty  in  the  statement  of  the  plaintiff's  case  must  be  such 
that  it  is  intelligible,  and  that  in    a    reasonable  measure  it 
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apprises  the  defendant  of  the  substantial  case  to  be  made 
against  hira.  In  my  judgment,  this  has  not  been  done  in 
this  second  count,  and  therefore  I  should  have  struck  it  out 
on  a  motion  for  that  purpose.  But  it  is  clearly  good  on  a 
general  demurrer,  the  defect  being  one  of  form,  and  not  of 
substance. 

The  plaintiff  must  have  judgment,  with  the  usual  leave 
for  the  defendant  to  plead  anew. 

Cited  in  Penna.  R.  R.  Co.  v.  Righler,  13  Vr.  183  ;  Orange  and  N.  H.  R. 
JR.  Co.  V.  Ward,  18  Vr.  562. 


MARTIN  V.  THE   FRANKLIN   FIRE    INSURANCE   COMPANY. 

1.  On  a  policy  of  insurance  against  loss  by  fire,  under  seal,  issued  to  the 
owner  of  the  property,  in  which  the  insurer  covenants  to  make  good 
unto  the  insured,  his  executors,  administrators,  or  assigns,  all  such 
damage  or  loss  as  might  happen,  &c.,  the  owner  may  sue  in  his  own 
name,  although  it  may  be  written  on  the  face  of  the  policy,  ''  Loss,  if 
any,  payable  to  A  B,  as  mortgagee." 

2.  The  direction  on  the  policy  to  pay  to  the  mortgagee  is  not  an  assign- 
ment of  the  policy.  Its  legal  effect  is  that  of  a  direction,  in  advance, 
as  to  the  mode  of  payment,  which,  when  made,  is  performance  in  the 
manner  agreed  to  by  the  insured. 

■8.  Under  such  a  direction,  if  assented  to  by  the  insurer,  the  person  in 
whose  favor  the  appointment  is  made  acquires  equitable  rights,  which 
the  insurer  is  bound  to  regard,  but  the  contract  with  the  insured  is  not 
thereby  merged  or  extinguished. 

4.  In  an  action  on  such  a  policy,  in  the  name  of  the  insured,  if  the  insurer 
has  paid  the  insurance  money  to  the  mortgagee,  he  may  plead  such 
payment  as  performance,  and  the  rights  of  the  mortgagee  can  be  pro- 
tected, and  the  insurer  obtain  indemnity  against  a  subsequent  suit  by 
the  mortgagee  by  the  payment  of  the  money  into  court. 


On  demurrer  to  the  declaration. 

Argued  at  June  Term,  1875,  before  the  Chief  Justice, 
and  Justices  Depue  and  Van  Syckel. 

For  the  defendants,  F.  Kingman. 

For  the  plaintiflp,  /.  B.  Vreclcnburgh. 
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The  opinion  of  the  court  was  delivered  by 
Depue,  J.  This  action  was  brought  on  a  policy  of  insur- 
ance against  loss  by  fire,  issued  by  the  defendants  to  the 
plaintiff  on  premises  in  Jersey  City.  The  policy  is  under 
seal,  and  is  dated  on  the  27th  of  April,  1870.  The  loss 
occurred  in  September  of  the  same  year. 

The  ground  of  demurrer  is,  that  the  action  was  improperly- 
brought  in  the  plaintiff's  name.  To  sustain  the  demurrer, 
the  defendants  rely  on  an  averment  in  the  declaration,  that 
"  on  the  30th  day  of  May,  1870,  by  a  certain  memorandum 
written  on  the  face  of  said  policy  of  insurance,  and  subscribed 
by  the  said  defendants,  it  was  agreed  as  follows,  to  wit :  Loss,. 
if  any,  payable  to  Garret  G.  Vreeland,  as  mortgagee."  On 
this  averment,  the  contention  is  that  the  action  is  maintain- 
able only  in  the  name  of  Vreeland. 

In  Hillyard  v.  The  Mutual  Benefit  Ins.  Co.,  6  Vroom  415, 
this  court  held,  that  where  a  person  takes  a  policy  on  his  life, 
payable  at  his  death  to  a  third  person,  if  it  be  in  the  form  of 
a  simple  contract,  action  may  be  brought  on  it  by  the  party 
havino-  the  beneficial  interest.  This  case  was  affirmed  on 
error,  8  Vroom  444.  Indeed,  it  may  be  stated,  as  a  general 
rule,  that  on  a  life  policy  where  the  money  to  become  due 
under  it  is  payable  to  certain  persons  named  as  beneficiaries, 
the  policy  and  money  payable  thereunder  belong,  the  moment 
it  is  issued,  to  the  persons  designated,  and  they  are  the  proper 
parties  to  receipt  for  the  money,  and  sue  on  the  policy.  The 
legal  representatives  of  the  insured  have  no  claim  upon  the 
money,  and  cannot  maintain  an  action  therefor  if  it  be  ex- 
pressed to  be  for  the  benefit  of  some  one  else.  Bliss  on  Life 
Ins.,  §  317. 

This  rule  is  founded  on  the  fact  that  a  life  policy  is  a  wager 
policy.  It  is  a  mere  contract  to  pay  the  stipulated  sum  upon 
the  death  of  a  named  individual,  in  consideration  of  the  pay- 
ment of  the  premiums  reserved  during  his  life.  An  interest  in 
the  life  insured  is  not  necessary  to  give  validity  to  the  contract. 
Trenton  Mutual  Life  Ins.  Co.  v.  Johnson,  4  Zab.  576  ;  Dalby 
V.  The  India,  &c.,  Co.,  15  G  B.  365.     The  rights  and  obli- 
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gations  of  the  parties,  therefore,  are  determined  by  the  form 
of  the  contract.  If,  by  the  terms  of  the  policy,  the  money  is 
payable  to  a  third  person,  such  person  has  the  sole  and  exclu- 
sive interest  in  the  insurance. 

A  contract  of  insurance  against  loss  by  fire  is  a  different 
thing.  It  is  a  contract  of  indemnity,  which  requires  an 
hisurable  interest  in  the  property  to  give  it  validity.  The 
owner  who  obtains  the  insurance,  pays  the  premium,  and 
takes  a  policy  in  his  own  name,  is  the  party  insured,  although, 
in  case  of  a  loss,  payment  is  to  be  made  to  a  third  person. 
Sanfofd  v.  The  Mechanics'  Ins.  Co.,  12  Cash.  541.  If  the 
person  to  whom  the  loss  is  made  payable  be  a  mortgagee,  the 
contract,  nevertheless,  is  with  the  owner,  for  the  insurance  of 
his  property,  and  not  with  the  mortgagee,  for  the  insurance 
of  his  interest.  Grosvenor  v.  The  Atlantic  Ins.  Co.,  17  iV.  Y. 
391 ;  BichveU  v.  The  N.  W.  'Ins.  Co.,  19  N.  Y.  179.  To 
treat  the  policy  of  insurance,  under  such  circumstauces,  as  a 
contract  exclusively  with  the  mortgagee,  would  lead  to  results 
in  plain  violation  of  the  intention  of  the  parties.  On  such  a 
contract,  the  measure  of  liability  is  the  payment  of  the  mort- 
gage money,  and  on  payment  thereof  the  insurer  will  be 
remitted  to  the  mortgagee's  lien  on  the  mortgaged  premises 
for  indemnity.     Insurance  Co.  v.  Woodruff  2  Dutcher  541. 

In  the  present  case,  in  the  body  of  the  policy,  the  defend- 
ants expressly  covenant,  in  consideration  of  the  premium 
paid,  to  make  good  and  satisfy  unto  the  insured,  his  execu- 
tors, administrators  or  assigns,  all  such  damage  or  loss  as 
might  happen  to  the  property  insured,  within  the  period  for 
which  the  policy  was  issued.  This  is  the  contract  between 
the  parties.  The  direction  to  pay  the  sum  in  Avhich  the 
insurance  was  effected  to  the  mortgagee,  in  case  of  a  loss,  is 
collateral  to  the  principal  contract,  and  is  not  an  assignment 
of  the  policy. 

The  legal  effect  of  such  a  clause  in  favor  of  a  third  person 
in  a  policy,  in  terms  between  the  insurer  and  the  owner,  is 
that  of  a  direction  in  advance  as  to  the  mode  of  payment, 
which,  when  made,  is  performance  of  the  contract  in  the 
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manner  assented  to  by  the  insured,  and  discharges  the  obli- 
gation j3ro  tanto.  This  view  of  the  nature  of  a  clause  of  this 
kind  in  a  policy,  is  expressed  by  Shaw,  C.  J.,  in  Fogg  v. 
Middlesex  Ins.  Co.,  10  Cash.  346;  by  Bigelow,  J.,  in  Hale 
V.  Mechanics'  Ins.  Co.,  6  Gray  172;  by  Dewey,  J.,  in  Loving 
V.  The  Manufacturers'  Ins.  Co.,  8  Gray  29;  by  Ames,  J.,  in 
Turner  v.  Quincy  Ins.  Co.,  109  3Iass.  573;  and  by  Harris, 
J.,  in  Grosvenor  v.  Atlantic  Mutual,  17  N.  Y.  394. 

Under  such  a  direction,  if  assented  to  by  the  insurer,  the 
person  in  whose  favor  the  appointment  is  made  acquires 
equitable  rights,  which  the  insurer  is  bound  to  regard,  but 
the  contract  with  the  insured  is  not  thereby  merged  or  extin- 
guished. If  the  appointment  be  in  favor  of  a  mortgagee,  it 
will  not  operate  pi'o  tanto  as  an  extinguishment  of  the  mort- 
gage debt.  The  mortgagee  may  be  content  with  the  security 
of  the  remaining  property  included  in  his  mortgage,  or  with 
his  remedy  on  the  bond.  The  interest  of  the  owner  in  the 
property,  and  in  liaving  the  mortgage  debt  satisfied,  remains, 
notwithstanding  the  direction  in  the  policy,  to  pay  the  insur- 
ance money  to  the  mortgagee  in  case  of  a  loss.  The  interest 
so  remaining  in  the  owner  is  an  insurable  interest,  for  the 
protection  of  which  he  may  resort  to  his  contract  with  the 
insurer. 

It  has  accordingly  been  held,  that  on  a  policy  in  which  the 
insurer  "  caused  C.  &  L.,  for  the  owners,  payable  to  C.  & 
L.,"  to  be  insured,  an  action  might  be  maintained  in  the 
name  of  the  owners,  with  the  consent  of  C.  &  L.,  (Farrow 
V.  The  Commomvealth  Ins.  Co.,  18  Pick.  53,)  and  that  the 
owner  who  insures  his  property  by  a  policy  payable  to  a 
mortgagee  in  case  of  loss,  might  maintain  an  action  on  the 
policy  in  his  own  name,  by  the  consent  of  the  mortgagee,  and 
that  such  consent  may  be  shown  at  the  trial,  or  even  before 
judgment  entered.  Jackson  v.  Farmer  Ins.  Co.,  5  Gray  52 ; 
Turner  v.  Quincy  Ins.  Co.,  109  3Iass.  568. 

In  my  judgment,  a  broader  principle  even  may  be  adopted 
than  was  recognized  in  these  cases,  and  the  rule  be  affirmed 
on  sound  legal  principles,  that  an  action  may  be  maintained 
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in  the  name  of  the  party  with  whom  the  contract  was  made, 
with  or  without  the  consent  of  the  person  in  whose  favor  the 
appointment  is  made,  in  all  cases  where  an  insurable  interest 
remains  in  such  party.  In  Davis  v.  Boardman,  12  Mass. 
80,  the  policy  stated  that  the  plaintiff,  D.,  "or  as  agent," 
made  insurance,  &c.,  it  appearing  that  the  insurance  was 
made  for  the  benefit  of  the  plaintiff  and  another  joint  owner, 
and  he  was  allowed  to  recover  the  whole  loss  in  his  own 
name,  for  the  use  of  himself  and  the  other  joint  owner.  In 
Ward  V.  Wood,  13  Mass.  539,  the  declaration  alleged  that 
the  policy  was  made  to  the  plaintiff,  as  well  for  C.  S.  as  him- 
self, in  certain  proportions.  It  was  objected,  that  C.  S.  should 
have  joined  in  the  action,  and  was  held,  by  the  court,  that  ''it 
w^a-s  in  conformity  with  the  contract,  that  the  plaintiff  should 
maintain  the  action  in  his  own  name,"  and  that  the  action 
w^as  well  brought  without  joining  C.  S.  In  Rider  v.  Ocean 
Ins.  Co.,  20  Pick.  259,  the  policy  on  a  vessel  was  issued  to 
the  plaintiff,  for  whom  it  might  concern,  loss  payable  to  a 
third  person,  who  was  mortgagee;  the  property  was  the 
property  of  the  plaintiff  and  two  others.  An  action  in  the 
name  of  the  plaintiff  was  held  to  be  correctly  brought,  the 
court  saying  that  "  the  suit  would  have  been  properly  com- 
menced in  his  own  name,  even  if  he  had  never  been  inter- 
ested in  the  vessel ;  but,  in  such  case,  he  should  have  averred 
and  proved  for  whose  account  the  policy  was  made,  and  in 
whom  the  interest  at  the  time  of  the  loss  really  was."  In 
Ketcham  v.  Protection  Ins.  Co.,  cited  in  Digest  of  Insurance 
Cases,  from  1  Allen  (iV.  Bruns.)  Reports  136,  the  insurers 
consented,  by  an  endorsement  on  the  policy,  that  the  loss 
should  be  payable  to  W.,  and  it  was  held  that  such  endorse- 
ment did  not  preclude  the  assured  from  maintaining  an  action 
in  his  own  name.  In  a  mutual  company,  on  a  policy  "  Loss 
payable  to,"  &c.,  the  action  must  be  brought  in  the  name  of 
the  party  to  the  policy  who  gives  the  premium  note,  and 
thereby  becomes  a  member  of  the  company.  Kevins  v.  Rock- 
ingham Ins.  Co.,  5  Foster  (N.  H.)  22 ;  Tolson  v.  Belknap  Co.. 
Ins.  Co.,  10  lb.  231. 


NOVEMBER  TERM,  1875.  145 

Martin  v.  Franklin  Fire  Insurance  Co. 

I  am  aware  that  there  are  dicta  and  cases  to  the  contrary- 
effect,  but  they  will  be  found,  in  the  main,  to  be  cases  where 
the  insured  had  parted  with  his  insurable  interest,  or  made  a 
regular  assignment  of  the  policy,  which  had  been  ratified  by 
the  insurer,  under  its  charter  or  by-laws,  or  the  question  has 
been  as  to  the  right  of  the  person  to  whom  the  insurance 
money  is  appointed  to  be  paid  to  sue  in  his  own  name. 

Where  the  party  with  whom  the  contract  of  insurance  is 
expressly  made,  has  still  an  insurable  interest  to  be  protected 
by  the  policy,  and  has  not  assigned  it  by  a  legal  assignment, 
it  is  consistent  with  settled  legal  principles  to  give  him  a 
right  of  action  on  the  policy  in  his  own  name.  In  such  an 
action,  if  the  insurance  money  be  wholly  unpaid,  the  recovery 
Avill  be  for  the  entire  interest  in  the  policy,  without  regard  to 
the  mortgage.  No  injury  will  result  from  such  a  procedure 
to  any  of  the  parties  concerned.  If  the  insurer  has  paid  the 
money  to  the  mortgagee,  he  may  plead  the  payment  as  per- 
formance. The  breach  assigned  in  the  declaration,  that  the 
defendant  "  has  not  paid  or  made  good  the  plaintiff's  loss,  or 
any  part  thereof,  either  to  the  plaintiff  or  to  the  said  Garret 
Vreeland,"  tenders  such  an  issue.  The  rights  of  the  mort- 
gagee can  also  be  protected,  by  payment  of  the  money  into 
court,  and  the  insurer  may  obtain  indemnity  against  any  sub- 
sequent suit  by  the  mortgagee,  by  the  action  of  the  court  into 
which  the  money  is  paid.  If  actions  be  pending  at  the  same 
time  by  the  owner,  and  the  mortgagee,  the  court,  under  its 
equitable  powers,  can  so  control  the  litigation  that  no  injus- 
tice will  be  done. 

The  demurrer  should  be  overruled. 

Cited  in  Jackson  ads.  TurreU,  10  Vr.  334. 

Vol.  lk.  k 
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Coupon  bonds  of  a  corporation,  issued  under  legislative  authority  to 
raise  money  on  a  credit,  if  they  contain  words  of  negotiability,  are 
negotiable  the  same  as  promissory  notes,  and  the  title  of  the  pur- 
chaser of  such  a  security  for  a  valuable  consideration,  has  all  the 
qualities  of  the  title  of  the  holder  of  ordinary  commercial  paper, 
under  the  same  circumstances. 

Such  bond  issued  and  put  in  the  market,  with  a  blank  for  the  name 
of  the  payee,  has  the  same  quality  of  negotiability  as  a  bond,  com- 
plete when  issued.  The  authority  for  a  subsequent  bona  fide  holder 
writing  his  own  name  in  the  blank  space,  and  making  the  instrument 
■complete,  is  implied  from  the  act  of  the  obligors  in  putting  it  in  cir- 
culation in  that  condition. 

A  bond  issued  by  the  county  of  H.,  under  legislative  authority,  paya- 
ble to  *  *  *  or  *  *  *  was  feloniously  stolen 
ifrom  the  owners.  In  an  action  of  replevin  by  the  real  owner,  it  was 
.Qield  that  he  could  not  recover  the  bond  of  a  holder  who  had  subse- 
■quently  bought  it  in  the  market,  bona  fide,  for  a  valuable  considera- 
ition. 


On  rule  to  show  cause  why  a  new  trial  should  not  be 
,rgranted. 

Boyd  sued  Kennedy  in  replevin,'  for  the  possession  of  a 
"bond  made  by  the  board  of  chosen  freeholders  of  the  county 
of  Hudson,  bearing  date  September  1st,  1865,  issued  under 
.an  act  of  the  legislature,  approved  February  28th,  1865. 
.(Acts  of  1SG6,  p.  163.) 

In  the  bond  it  is  recited  that  the  board  of  chosen  freeholders 
'Of  the  county  of  Hudson,  for  and  in  behalf  of  the  inhabi- 
;tants  of  the  said  county,  acknowledge  themselves  indebted, 
for  value  received,  to  *  *  *  qj.  *  *  * 
in  the  sum  of  one  thousand  dollars,  to  be  paid  to  the  said 
*  *  *  or  *  *  *  at  the  county  collector's 
-office,  on  September  1st,  1885,  with  interest  thereon  at  seven 
per  cent.,  payable  semi-annually,  on  surrender  of  the  coupons 
annexed.  The  interest  coupons  annexed  are  payable  semi- 
.annually  to  the  holders  thereof,  on,  &c. 
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The  act  authorized  the  issue  of  bonds  for  an  amount  suffi- 
cient to  pay  a  bounty  of  $400  to  each  volunteer,  substitute 
or  drafted  man  to  fill  the  quota  of  the  county.  It  prescribed 
that  the  bonds  should  be  in  sums  of  |500  and  flOOO,  pay- 
able at  a  period  not  less  than  twenty  years,  with  coupons 
attached,  for  interest  semi-annually,  and  might  be  payable  to 
bearer  or  order.  It  further  provided  that  the  bonds  might, 
in  the  discretion  of  the  board,  be  used  or  applied  to  indem- 
nify any  city  or  township  in  the  county  which  had  paid  or 
secured  bounties  to  its  volunteers,  substitutes  or  drafted  men. 

The  bond  in  question  was  allotted  to  the  township  of 
South  Bergen,  and  was  sold  and  delivered  by  the  freeholders 
of  that  township  to  the  plaintiff,  in  1865.  The  plaintiff 
■deposited  it  in  the  Third  National  Bank  of  Baltimore,  from 
which  it  was  feloniously  stolen,  in  1872.  It  subsequently 
came  to  the  possession  of  one  Columbaur,  by  whom  it  was 
sold  and  delivered  to  Loder,  who  sold  and  delivered  it  to 
Kennedy,  the  defendant.  The  blanks  left  in  the  printed 
bond  were  not  filled  up  when  produced  at  the  trial. 

The  cause  was  tried  by  the  court,  a  jury  being  waived,  and 
resulted  in  a  finding  for  the  defendant,  on  which  this  rule  to 
show  cause  was  granted. 

Argued  at  June  Term,  1875,  before  the  Chief  Justice, 
and  Justices  Daleimple,  Depue  and  Van  Syckel. 

For  the  rule,  Jonathan  Dixon. 

Contra,  Leon  Abbett. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  Coupon  bonds  of  a  corporation  issued  under 
legislative  authority,  and  intended  as  the  means  of  raising 
money  on  a  credit,  if  they  contain  words  of  a  negotiability, 
are  negotiable  in  the  same  way  as  promissory  notes.  If 
payable  to  bearer,  they  are  negotiable  by  delivery.  Morris 
Canal  v.   Fisher,  1  Stockt.  667 ;  Morris   Canal  v.   Lewis,  1 
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£eas.  323.  The  title  of  the  purchaser  of  such  a  security  for  a 
vahiable  consideration,  has  all  the  qualities  of  the  title  of  the 
holder  of  ordinary  commercial  paper,  under  the  same  cir- 
cumstances. It  will  not  be  defeated  by  the  want  of  title  of 
the  vendor  from  whom  he  purchases,  unless  actual  fraud  be 
shown  in  the  party  making  the  purchase.  Mercer  Co.  v. 
Racket,  1  Wall.  83;  Murray  v.  Lardner,  2  Wall.  110;  Welch 
V.  Sage,  47  N.  Y.  143  ;  Seybel  v.  National  Currency  Bank,  54 
N.  Y.  288 ;  Dutchess  Co.  Ins.  Co.  v.  Hachfield,  2  N.  Y. 
Sup.  Ct.  Rep.  158 ;  Morris  Canal  v.  Lewis,  supra.  The- 
numerous  cases  on  this  subject  are  cited  in  1  Dillon  on  Munic. 
Corp.,  §  405,  n,  and  in  3  Kent  {12th  ed.)  89,  n. 

The  contention  in  behalf  of  the  plaintiff  was,  that  this 
bond  having  been  issued  with  a  blank  for  the  name  of  the 
payee,  did  not  possess  the  quality  of  negotiability  which 
attaches  to  a  completed  instrument.  This  question  is  pre- 
sented under  circumstances  most  favorable  for  the  defendant. 
The  obligors  are  not  before  the  court  setting  up  the  incom- 
pleteness of  the  bond  in  avoidance  of  its  obligation.  Both 
parties  make  title  on  the  assumption  that  the  bond  is  valid. 
Neither  claims  under  a  delivery  immediately  by  the  commis- 
sioners, who  alone  were  authorized  to  make  and  issue  the 
bonds. 

In  Texira  v.  Evans,  cited  in  Master  v.  3Iiller,  1  Anstruther 
228,  the  defendant  wanting  to  raise  £400,  or  so  much  thereof 
as  his  credit  would  procure  him,  executed  a  bond  with  blanks 
for  the  name  of  the  payee  and  the  sum,  and  gave  it  to  his 
agent  to  raise  the  money.  The  plaintiff  lent  £200  on  it,  and 
the  agent  filled  up  the  blanks  with  that  sum,  and  the  plain- 
tiff's name,  and  delivered  the  bond  to  him.  On  non  est 
factum  pleaded,  Lord  Mansfield  held  it  to  be  a  good  deed. 
This  case  was  overruled  in  Hibblewhite  v.  McMorine,  6  M. 
&  W.  200,  where  it  was  held,  under  a  statute  requiring  the 
conveyance  of  shares  of  a  joint  stock  corporation  to  be  by 
deed,  that  an  instrument  of  transfer  under  seal.  Math  a 
blank  for  the  name  of  the  purchaser,  was  void.  On  the 
authority  of  the  latter  case,  the  law  may  now  be  considered. 
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as  settled,  in  England,  that  a  bond  executed  with  a  blank  for 
the  name  of  the  payee,  is  void.  Enihoven  v.  Hoyle,  13  C  B. 
37.3;  8quire  v.  Witton,  1  H.  of  L.  Cases  333.  A  different 
rule  prevails  there,  in  respect  of  ordinary  commercial  paper, 
and  it  has  been  held  that  a  bill  of  exchange  drawn  with  a 
blank  for  the  name  of  payee,  may  be  filled  up  by  any  bona 
fide  holder  with  his  own  name,  and  will  bind  the  drawer. 
Ct'utchley  v.  Clarence,  2  M.  &  S.  90. 

The  reason  assigned  in  Hibhleichite  v.  McMorine  for  over- 
ruling Texira  v.  Evans,  and  re-establishing  the  technical  rule 
■of  the  common  law — that  the  authority  of  an  agent  to  fill  a 
blank  in  an  instrument  under  seal,  and  thus  make  it  the 
valid  deed  of  his  principal,  must  be  conferred  by  deed — was 
that  the  contrary  doctrine  would  make  a  deed  transferable 
and  negotiable  like  a  bill  of  exchange  or  exchequer  bill, 
which  the  law  did  not  permit.  This  decision  was  prompted 
by  considerations  of  a  public  policy,  which,  it  was  supposed, 
forbids  that  obligations  under  seal  should  be  put  on  the  same 
footing  as  ordinary  commercial  paper,  in  their  negotiability. 

A  diiferent  opinion  of  the  requirements  of  public  policy  is 
entertained  by  the  courts  of  this  state,  and  generally  through- 
out the  United  States.  Corporations  have  been  authorized 
to  issue  bonds  for  large  amounts,  whereon  to  procure  loans, 
and  provide  funds  for  present  use,  to  be  repaid  on  long 
credits.  To  accomplish  this  purpose,  it  is  necessary  to  put 
these  bonds  on  the  market.  A  ready  negotiation  of  such 
securities  is  needed  to  promote  their  circulation,  and  thereby 
give  them  increased  value,  for  the  purpose  of  the  investment 
of  money.  Consequently,  such  securities,  by  common  usage, 
sanctioned  by  the  courts,  have  obtained  the  qualities  and 
attributes  of  negotiable  paper,  in  respect  to  their  transfer. 
Under  such  circumstances,  the  reason  on  which  Hibhlewhite 
V.  McMorine  is  based,  is  not  only  inapplicable,  but  is  further- 
more inconsistent  with  the  qualities  with  which  such  paper 
has  become  invested. 

In  White  v.  The  Vt.  &  Mass.  R.  R.  Co.,  21  Hotc.  575,  the 
-Su])rerae   Court    of    the  United  States  decided  that  a  bond 


150  NEW  JERSEY  SUPREME  COURT. 


Boyd  V.  Kennedy. 


issued  by  a  railroad  corporation,  payable  in  blank — no  payee 
being  inserted — and  sold  in  the  market,  might  be  filled  up  by 
a  holder,  to  whom  it  had  passed,  through  several  interven- 
ing holders,  by  inserting  his  own  name,  and  a  suit  be  main- 
tained by  him  on  it.  In  Brainerd  v.  The  N.  Y.  &  H.  R.  R. 
Co.,  25  N.  Y.  496,  a  bond  issued  by  a  corporation  to  A.  B.  or 
his  assigns,  was  delivered  by  the  payee  with  an  assignment  in 
blank.  It  was  held  that  a  blank  assignment,  signed  by  the- 
payee,  was  a  sufficient  transfer,  and  that  the  plaintiff  was  enti- 
tled to  insert  his  own  name  in  the  blank.  In  Hubbard  v.  N^ 
Y.  &  H.  R.  R.  Co.,  36  Barb.  286,  in  an  action  on  a  bond  paya- 
ble to or  his  assigns,  it  was  held  that  any 

lawful  holder,  by  transfer  or  delivery,  might  fill  in  his  name 
as  payee,  and  bring  an  action  on  it.  In  Dutchess  Counts/- 
Lis.  Co.  V.  Hachfield,  4  N.  Y.  Sup.  Ct.  Rep.  158,  the  contro- 
versy was  between  the  rightful  owner  of  a  bond,  payable  to 

or  his  executors,  administrators  or  assigns^. 

from  whom  it  had  been  feloniously  stolen,  and  the  subsequent 
purchaser.  It  was  held  that  the  instrument,  in  that  form, 
was  negotiable  paper,  and  that  a  subsequent  bona  fide  pur- 
chase would  give  good  title  against  the  former  owner. 

The  principle  adopted  in  these  cases  inevitably  results  from 
the  doctrine  that  such  securities,  for'  the  purpose  of  negotia- 
tion, have  the  attributes  of  commercial  paper,  and  is  neces- 
sary to  carry  into  effect  the  intent  of  the  obligors. 

In  the  present  instance,  the  sum  for  which  the  issue  was 
authorized,  was  quite  large.  It  was  divided  up  into  lesser 
amounts,  to  promote  the  negotiation  of  the  bonds  which  were 
made  payable  at  a  distant  period  of  time.  It  must  have  been 
contemplated  that  these  bonds  might  pass  through  many 
hands  before  maturity.  By  issuing  them  in  blank,  it  was 
plainly  the  intent  of  the  obligoi's  to  make  themselves  the 
debtors  to  any  person  to  whose  hands  they  might  come,  and 
it  may  fairly  be  presumed  that  they  consented  that  any  bona 
fide  holder  might  perfect  his  contract  by  inserting  his  name 
in  the  space  left  for  that  purpose.  Chapin  v.  V.  &  M.  R.  R. 
Co.,  8  Gray  575.  The  authority  to  complete  the  instrument 
and  make  it  what  it  was  intended  to  be — a  valid  security — 
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is  implied  from  the  act  of  the  obligors  in  puttiug  the  instru- 
ment in  circulation,     Ledwich  v.  McKim,  53  N.  Y.  307. 

The  court  found  that  both  Kennedy  and  Loder  were  bona- 
fide  holders.  This  finding  is  fully  justified  by  the  testimony 
as  to  Loder,  He  bought  the  bond  in  the  usual  course  of  busi- 
ness, for  a  valuable  consideration.  There  is  nothing  in  proof 
to  impeach  the  6072a  fides  of  the  transaction  by  which  he  ac- 
quired it.     The  title  he  acquired  was  transmitted  to  Kennedy. 

The  result  below  was  right,  and  the  rule  to  show  cause 
should  be  discharged. 

Cited  in  Knapp  v.  Hoboken,  10  Vr.  397 ;  Copper  v.  Jersey  Oity,  15  Vr. 
635;  Force  v.  City  of  Elizabeth,  1  Stew.  406 ;  Hackensack  Water  Co.  v.  De  Kayi, 
9  Stew.  567. 


LOWEREE  V.  THE  CITY  OF  NEWARK 

1.  It  is  not  necessary  that  compensation  should  precede  the  actual  appro 
priation  of  lands  for  a  public  use  by  the  state,  or  by  a  municipal  cor- 
poration by  state  authority.  It  is  suflScient  that  an  adequate  remedy^ 
is  provided,  which  the  party  may  resort  to  on  his  own  motion  to  re- 
cover compensation.  In  this  respect  there  is  a  distinction  between  a^ 
taking  by  a  public  municipal  corporation,  and  by  an  individual  or 
private  corporation. 

2.  The  peculiar  benefit  derived  by  the  owner  from  the  improvement,  in. 
respect  of  which  he  may  lawfully  be  compelled  to  contribute  towards 
the  costs  and  expenses,  may  be  taken  as  part  of  his  compensation  for 
lands  taken,  and  the  legislature  may  constitutionally  provide,  that  the 
assessment  for  benefits  may  be  set  off  in  an  action  by  the  owner  to- 
recover  the  assessment  for  the  damages  for  the  taking  of  lands. 

3.  On  writ  of  error,  every  intendment  will  be  made  in  favor  of  the 
legality  of  the  proceedings  under  review.  An  objection,  to  be  availa- 
ble, must  be  made  apparent  on  the  face  of  the  record. 


On  error  to  Essex  Circuit. 

Arffued  before  the  Chief  Justice,  and  Justices  Daleim- 
PLE,  Depue  and  Van  .Syckel, 

For  the  plaintiff  in  error,  W.  H.  Hagaman,  Jr. 

Contra,  Wm.  B.  Guild,  Jr. 
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The  opinion  of  the  court  was  delivered  by 

Deptje,  J.  The  plaintiff's  action  is  on  a  warrant,  in  form 
as  follows : 

"Newark,  N.  J.,  Feb'y  21,  1874. 
"  Treasurer  of  the  Oity  of  Newark : 

"  Pay  to  the  order  of  Frank  M.  Loweree,  five  hundred  and 
thirty-five  and  '^^/loo  dollars,  for  and  on  account  of  opening 
South  Twelfth  street.     Award  number  5. 

"  N.  Perry,  Mayor. 

"$53577/100. 

"  Countersigned : 

"James  Gillen,  CMy  Clerk" 

This  warrant  was  made  in  pursuance  of  the  second  section 
of  the  city  ordinance,  which  requires  that  all  money  shall  be 
drawn  from  tlie  treasury  on  warrants,  signed  by  the  mayor 
and  city  clerk,  and  countersigned  by  the  auditor  of  accounts. 
(Ord.  of  1857,  p.  103.)  It  was  issued  to  the  plaintiff  for 
damages  awarded  to  him  for  lands  taken  for  the  opening  of 
South  Twelfth  street. 

The  defendants  pleaded  the  general  issue,  and  gave  notice 
of  an  assessment  against  the  plaintiff  for  benefits  arising  from 
the  opening  of  the  same  street,  amounting  to  $392.50,  which 
would  be  used  as  satisfaction  j9ro  tanto  of  the  plaintiff's 
demand. 

The  award  of  damages  was  ratified  May  16th,  1873,  and 
the  assessment  of  benefits,  January  2d,  1874. 

The  cause  was  tried  by  the  court,  without  a  jury.  The 
€0urt  allowed  the  amount  of  benefits  to  be  deducted  from  the 
damages,  and  gave  judgment  in  favor  of  the  plaintiff  for  the 
balance,  on  which  a  writ  of  error  was  sued  out  by  the  plain- 
tiff, and  errors  assigned  on  the  finding,  by  the  court,  of 
questions  of  law. 

By  section  103  of  the  city  charter,  in  case  of  the  non- 
payment of  the  damages  assessed,  the  person  entitled  thereto 
may  sue  for  and  recover  the  same  from  the  mayor  and  common 
council  of  the  city,  in  an  action  of  debt.     By  section  105,  the 
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■costs,  damages,  and  expenses  of  laying  out  and  opening  any 
street,  are  assessable  on  lands  and  real  estate  benefited  thereby, 
in  proportion  to  the  advantage  derived  therefrom.  By  sec- 
tion 115,  if  any  such  assessment  upon  any  lot,  tract,  or  parcel 
■of  land  be  not  paid,  the  common  council  may,  in  their  dis- 
cretion, either  bring  an  action  on  the  case  in  the  name  of 
"  The  mayor  and  common  council  of  the  city  of  Newark," 
against  the  owner,  for  so  much  money  laid  out  and  expended, 
or  may  proceed  to  collect  such  assessment  by  the  sale  of  the 
lands  whereon  such  assessment  has  been  imposed.  [Acts  of 
1857,  p.  170.) 

By  these  enactments  in  the  original  charter  of  the  city, 
provision  is  made  for  the  recovery,  by  the  owner  of  lands 
taken,  of  the  damages  assessed  therefor,  and  for  the  recovery 
by  the  city  of  the  amount  assessed  for  benefits,  by  separate 
actions,  the  proceedings  in  which  are  entirely  distinct. 

By  a  supplement,  passed  in  1873,  (Acts,  1873,  p.  314,) 
known  as  the  comptroller's  act,  the  proceedings  for  the  col- 
lection of  awards  for  damages,  and  assessments  for  benefits, 
were  modified  and  altered  in  some  respects.  By  section  7  it 
was  enacted,  "  that  in  case  any  assessment  for  benefits  has 
been  or  shall  be  hereafter  made  in  connection  with  any  im- 
provement, in  the  prosecution  of  which  an  award  for  damages 
has  been  or  shall  be  made,  the  said  award  shall  not  be  pay- 
-able  (except  as  is  hereinafter  mentioned,)  until  the  assess- 
ment for  benefits  has  been  ratified  by  the  common  council, 
and  only  the  difference  between  the  same  shall  be  payable  to 
•or  by  (as  the  case  may  be)  the  OAvner,  at  the  time  of  such  set- 
tlement of  any  lot  or  premises  so  assessed,  and  interest  upon 
isuch  award  for  damages  shall  commence  on  the  date  of  the 
ratification  of  said  assessment  for  benefits ;  in  case  the  city 
shall  have  taken  possession  of  said  lands  and  premises  before 
the  date  of  said  ratification  for  benefits,  said  award  shall  be 
payable,  and  said  interest  commence  on  the  date  of  said  pos- 
session." 

The  finding  of  the  court  below  ^vas  based  on  this  latter  act. 
The  plaintiff  insists  that  this  act  is  unconstitutional,  and, 
therefore,  inoperative  to  aifeet  his  rights  in  the  suit. 


154  NEW  JERSEY  SUPREME  COURT. 

Loweree  v.  City  of  Newark.    Ip^^ 

First.  In  that  the  city  charter,  as  amended  by  the  act  of 
1873,  authorizes  the  taking  of  lands  without  compensation, 
first  made.  If  this  contention  has  legal  substance,  it  is 
equally  fatal  to  the  charter  before  the  supplement  of  1873  as 
to  that  instrument  after  the  amendment.  The  original  charter 
did  not  compel  compensation  to  be  made  before  the  lands, 
were  appropriated  to  public  uses  for  a  street.  The  condem- 
nation was  perfected  when  the  report  of  the  commissioners 
assessing  damages  was  made,  and  the  owner  was  remitted  tO' 
his  remedy  for  his  damages  by  an  action  on  the  award.  But 
it  is  not  necessary  that  compensation  should  precede  the  actual 
appropriation,  where  the  property  is  taken  by  the  state,  or  by 
a  municipal  corporation  by  state  authority.  It  is  sufficient 
that  an  adequate  remedy  is  provided,  which  the  party  may 
resort  to  on  his  own  motion  to  recover  compensation.  Cooleyi 
on  Const.  Lim.  560.  The  diiference  in  the  language  of  para- 
graph 18,  Art.  I,  and  of  paragraph  9,  section  7,  Art.  IV,  of 
the  constitution  of  1846,  (t  16,  Art.  I,  and  ^  8,  sec.  7,  Art. 
IV,  of  the  amended  constitution  of  1875,)  marks  the  dis- 
tinction, in  this  respect,  between  a  taking  by  a  public  munici- 
pal corporation  and  by  an  individual  or  private  corporation. 
It  is  only  where  the  right  of  eminent  domain  is  exercised  in 
favor  of  an  individual  or  a  private  corporation,  that  compen- 
sation must  precede  the  taking. 

But  even  if  this  objection  were  tenable  under  other  circum- 
stances, it  is  not  available  in  the  present  suit.  The  action 
is  not  to  restrain  the  city  from  taking  lauds  under  a  statute- 
invalid  on  constitutional  grounds,  or  for  a  trespass  for  an 
entry  under  such  a  legislative  act.  The  plaintiff's  lauds  have 
been  taken  by  the  city.  He  has  acquiesced  in  its  proceedings 
down  to  the  issuing  of  the  warrant.  His  suit  is  upon  the 
warrant,  which  is  legal  only  on  the  assumption  of  the  validity 
of  the  action  of  the  municipal  authorities,  out  of  which  his 
cause  of  action  arose.  He  cannot,  with  one  hand,  hold  on  to 
the  warrant,  which  is  the  product  of  the  acts  of  the  city,  under 
its  charter,  and,  with  the  other,  repudiate  the  proceedings  }»s. 
unlawful. 
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Second.  That  the  benefits  derived  by  the  owner  from  the 
improv^ement  cannot  be  considered  in  the  compensation  for 
lands  taken,  contemplated  by  the  constitution.  Carson  v. 
Coleman,  3  StocU.  106,  was  cited  in  support  of  this  view. 
That  case  was  between  the  owner  of  the  lands  about  to  be 
taken  for  a  new  channel  of  Assanpink  creek  and  the  mana- 
gers named  in  a  statute  for  opening,  cleaning  out  and  straight- 
ening the  creek.  The  statute  contained  no  provision  for 
assessing  compensation  for  lands  taken,  or  estimating  the 
value  of  the  peculiar  benefit  resulting  to  individual  land- 
owners from  the  improvement.  It  was  sought  to  be  sus- 
tained on  the  assumption  that  the  legislature  intended  that 
the  benefits  necessarily  accruing  to  each  individual  land- 
owner should  constitute  his  compensation.  The  benefit  thus 
invoked  as  compensation  to  the  complainant  for  the  injury  he 
suffered,  was  such  as  he  received  from  the  improvement  in 
common  with  other  land-owners.  The  Chancellor  held  that 
such  compensation  was  not  that  contemplated  by  the  consti- 
tution, and  declared  the  act  void.  In  this  connection  the 
Chancellor  construed  the  words  "just  compensation,"  in  the 
constitution,  to  mean  payment  of  the  valuation  of  the  prop- 
erty taken  in  money.  The  question,  whether  peculiar  bene- 
fits derived  by  the  owner  from  the  improvement,  in  respect 
of  which  he  may  lawfully  be  compelled  to  contribute  towards 
the  payment  of  the  costs  and  expenses,  may  not  be  regarded 
as  an  equivalent  for  money,  was  not  involved  in  the  case. 

But  the  construction  by  the  Chancellor  of  the  words  "just 
compensation,"  in  the  constitution,  is  not  put  in  dispute  by 
the  fact  of  this  case.  Nor  will  it  be  necessary  to  consider  in 
this  case  whether  the  supplement  of  1873  may  lawfully  have 
the  effect  to  postpone  an  action  on  an  award  of  damages  once 
made,  until  the  assessment  of  benefits  is  completed.  The 
plaintiff's  award  of  damages  was  for  a  sum  whicli,  it  is  con- 
ceded, was  an  equivalent  for  the  lands  taken.  It  was  pay- 
able in  money.  As  will  be  shown  presently,  the  supplement 
of  1873  operated  upon  the  plaintiff's  claim  under  the  award 
merely  as  a  rule  of  procedure  to  adjust  the  demand  of  the 
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plaintiff  with  the  counter  claim  of  the  city  for  benefits,  which 
were  the  subjects  of  a  separate  assessment  legally  made  before 
the  action  was  brought. 

Third.  That  the  supplement  of  1873  impaired  the  obliga- 
tion of  a  contract. 

If  it  be  conceded  that  the  condemnation  of  lands  under  a 
statute  after  award  made  and  ratified  pursuant  to  its  provi- 
sions, creates  an  obligation  in  the  nature  of  a  contract,  {In  re 
Water  Commissioners,  2  Vroom  73,)  the  objection  is  without 
foundation. 

The  main  argument  on  this  branch  of  the  case  was  placed 
on  the  fact  that  the  plaintiff  had  sold  his  other  lands  on  the 
street  before  the  assessment  of  benefits  was  ratified.  The 
contention  was,  that  to  give  effect  to  the  act  of  1873,  in  the 
face  of  such  a  conveyance,  would  operate  either  to  transfer 
the  plaintiff's  demand  for  his  damages  to  his  grantee,  or  to 
impose  on  him  a  personal  liability  to  bear  the  expenses  of 
improving  lands  of  which  he  was  not  the  owner. 

When  the  improvement  was  completed,  and  the  right  of 
the  city  to  indemnity  for  the  expenses  had  arisen,  or  the  as- 
sessment of  benefits  was  actually  made  by  the  commissioners, 
or  the  sale  and  conveyance  of  the  other  lands  were  made,  does 
not  appear  in  the  case.  On  writ  of  error,  every  intendment 
will  be  made  in  favor  of  the  legality  of  the  proceedings  under 
review.  An  objection,  to  be  available,  must  be  made  appa- 
rent on  the  face  of  the  record. 

For  aught  that  appears  on  the  record,  the  work  was  done 
and  the  assessment  of  benefits  actually  made,  and  only  needed 
ratification  by  the  common  council  to  make  it  a  finality  be- 
fore the  plaintiff  conveyed  his  other  lands.  To  charge  the 
plaintiff  with  benefits  actually  accruing  to  the  lands  while  he 
Avas  owner,  would  be  neither  inequitable  nor  illegal  ;  although 
the  assessment  for  the  same  was  not  consummated  until  after 
he  had  made  sale  and  conveyance.  The  advantages  of  the 
improvement  he  enjoyed  during  his  ownership  of  the  prop- 
erty in  its  increased  value,  and  w^as  profited  by  in  the  in- 
creased price  it  would  bring  in  the  market.     The  assessment 
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of  benefits  was  ratified   befi)re  suit   brought,  and  is  in  full 
force,  not  having  been  set  aside  or  suspended  by  certiorari. 

Under  these  circumstances,  the  obligation  of  the  city  to  pay 
the  damages  awarded,  is  not,  in  any  sense,  impaired.  This 
must  be  considered  to  be  the  position  of  the  parties :  an  award 
of  damages  to  the  plaintiff,  and  an  assessment  of  benefits  in 
favor  of  the  city.  The  supplement  of  1873,  so  far  as  it  is  in- 
volved in  this  suit,  merely  regulated  the  prosecution  of  these 
claims  by  permitting  both  to  be  litigated,  adjusted  and  re- 
covered in  one  suit.  The  award  of  damages  was  ratified 
after  the  act  of  1873  came  in  force.  ISTo  remedy  which  ex- 
isted when  the  plaintiff's  cause  of  action  was  complete  has 
been  taken  away. 

Other  exceptions  were  taken,  which  will  be  briefly  noticed.. 

First.  That  under  the  supplement  of  1873  the  plaintiff  is 
entitled  to  the  full  amount  of  his  damages  without  deduction 
of  benefits,  on  the  ground  that  the  city  had  taken  possession- 
of  the  lands  before  the  assessment  of  benefits  was  ratified. 

The  city  took  possession  on  the  6th  of  October,  1873.  The 
plaintiff,  by  the  terms  of  the  act,  might  then  have  brought 
suit,  but  he  did  not  bring  his  action  until  after  the  assessment 
of  benefits  had  been  ratified.  Having  waited  until  the  city 
had  perfected  its  claim  for  the  benefits,  his  demand  became 
subject  to  the  set-off  or  abatement,  which  is  one  of  the  main 
features  of  the  act. 

Second.  That  the  city,  by  issuing  a  warrant  for  the  full 
amount  of  the  damages,  waived  their  right  to  set-off  the 
benefits. 

The  warrant  was  not  intended  as  a  certificate  of  indebted- 
ness. The  city  had  no  power  to  issue  such  securities.  It  is 
a  mere  voucher,  countersigned  by  the  auditor  of  accounts  to- 
be  presented  to  the  comptroller,  who  alone  had  the  custody 
of  the  assessments  for  benefits,  and  power  to  receive  or  dis- 
charge them.  Neither  of  these  officers  had  the  authority  to 
waive  the  rights  of  the  city  in  the  premises. 

The  remaining  exception  was  manifestly  prepared  by  coun- 
sel and  signed  by  the  court  through  inadvertence.  It  states  that 
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the  court  held  that  the  owner  of  the  lands,  when  the  assess- 
ment for  benefits  was  ratified — that  is,  the  plaintiff's  grantee — 
was  entitled  to  the  damages  awarded.  The  record  shows  an 
adjudication  to  the  contrary.  Judgment  was  given  for  the 
])laintiff  for  the  balance  of  the  damages  after  deducting  the 
benefits. 

There  is  no  error  in  the  proceedings  below,  and  the  judg- 
ment should  be  affirmed. 

Cited  in  Wheeler  v.  Essex  Road  Board,  10  Vr.  297;  Butler  v.  Sewer 
<Jom'rs,  10  Vr.  669;  Redman  v.  Phila.,  &c.,  R.  R.  Co.,  6  Stew.  169. 


BALDWIN  V.  THE  CITY  OF  NEWARK. 

1.  As  a  general  rule,  a  statute  will  be  construed  to  be  only  prospective. 
But  if  the  retrospective  intention  clearly  appears  on  the  face  of  a 
statute,  the  court  will  give  it  that  effect,  unless  to  do  so  will  violate 
some  constitutional  provision. 

2.  A  statute  is  not  obnoxious  to  constitutional  provisions  in  its  retrospec- 
tive operation,  unless  it  be  an  ex  post  facto  law,  or  impairs  the  obliga- 
tion of  a  contract,  or  deprives  a  party  of  a  remedy  which  existed 
when  the  contract  was  made. 

3.  The  power  of  the  legislature  to  change  the  form  of  the  remedy 
where  no  substantial  right  under  the  contract  is  impaired,  is  well 
settled. 

4.  Where  an  assessment  of  damages  in  favor  of  an  owner  for  lands  taken, 
and  also  an  assessment  against  such  owner  for  benefits,  have  been 
made,  for  the  recovery  of  which,  separate  action  would  lie,  it  is  com- 
petent for  the  legislature  to  provide,  by  a  subsequent  statute,  that  both 
may  be  enforced  in  one  action,  by  setting  off  the  one  against  the  other. 


On  writ  of  error  to  Essex  Circuit, 

Argued  at  June   Term,  before  the  Chief  Justice,  and 
Justices  Dalrimple,  Depue  and  Van  Syckel. 

For  the  plaintiff  in  error,  W.  H.  Hagaman,  Jr. 

Contra,  W.  B.  Guild,  Jr. 
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The  opinion  of  the  court  was  delivered  by 

Depue,  J,  The  plaintiff  sues  on  a  warrant  dated  August 
4th,  1874,  and  signed  by  the  mayor  and  clerk  of  the  city, 
and  countersigned  by  the  auditor  of  accounts,  for  $1367.13. 
This  warrant  represents  an  assessment  of  damages  to  the 
plaintiff,  for  lands  taken  in  the  opening  of  Malvern  street. 

The  defendants  gave  notice  of  an  assessment  against  the 
plaintiff  for  benefits  arising  from  the  opening  of  the  same 
.street,  amounting  to  $3320.10. 

The  court,  under  the  provision  of  the  supplement  of  March 
10th,  1873,  to  the  city  charter,  {Acts,  1873,  p.  319,)  allowed 
the  assessment  of  benefits  as  satisfaction  of  the  plaintiff's 
demand,  and  gave  judgment,  generally,  for  the  defendants. 
On  this  judgment,  a  writ  of  error  was  sued  out. 

In  its  main  features,  this  case  is  identical  with  Loweree 
v.  The  City  of  Newark,  {ante,  p.  151.)  It  differs  in  these 
particulars,  that  the  award  of  damages  was  ratified  December 
1st,  1871,  and  the  assessment  of  benefits,  August  15th,  1872 — 
both  being  prior  to  the  supplement  of  1873 — and  that  the 
plaintiff  is  still  the  owner  of  the  lands  on  which  the  assess- 
ment of  benefits  was  laid. 

On  the  fact  that  the  award  of  damages  and  assessment  of 
benefits  were  ratified  before  the  supplement  of  1873  became 
a  law,  it  is  contended  that  that  act  was  improperly  permitted 
to  govern  this  case. 

The  seventh  section  of  the  act  in  question,  in  express  words, 
provides  for  a  set-off  in  all  cases  of  awards  of  damages  and 
assessments  of  benefits  theretofore,  as  well  as  those  thereafter 
made.  As  a  general  rule,  statutes  will  be  construed  to  be  only 
prospective.  But  this  principle  is  a  mere  rule  of  construction. 
Where  the  retrospective  intention  clearly  appears  on  the  face 
of  a  statute,  the  court  will  give  it  that  effect,  unless  to  do  so 
would  violate  some  constitutional  provision.  8edgw.  on  Stat- 
utes 164;  Watson  v.  Mercer,  8  Pet.  88. 

A  statute  is  not  obnoxious  to  constitutional  provisions  in 
its  retrospective  operation,  unless  it  be  an  ex  post  facto  law, 
•or  impairs  the  obligation  of  contracts,  or  deprives  a  party  of 
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a  remedy  for  enforcing  a  contract  which  existed  when  the 
contract  was  made. 

By  the  103d  section  of  the  original  charter  of  the  city,  the 
owner  of  lands  taken  may,  after  the  award  of  damages  is 
made,  sue  the  city  for  the  same.  By  section  115,  the  city 
may  collect  the  assessments  of  benefits  by  action  against  the 
owner  for  money  laid  out  and  expended,  or  by  a  sale  of  the 
lands  whereon  the  assessment  is  imposed.    (^Acts,  1857,  _p.  170.) 

The  title  to  the  lands  on  which  the  benefits  were  assessed 
being  still  in  the  plaintiff  when  the  act  of  1873  was  passed, 
and  down  to  the  time  of  trial,  he  is  "the  owner,"  against 
whom  the  action  to  recover  the  assessment  would  lie,  on  any 
construction  that  could  be  adopted  of  those  words  in  the 
charter. 

When  the  act  of  1873  became  a  law,  these  two  claims — 
that  of  the  plaintiff  for  his  damages,  and  that  of  the  city  for 
the  benefits — were  uncollected.  By  the  original  charter,  they 
were  enforceable  by  separate  actions.  The  act  of  1873  pro- 
vided for  the  collection  of  both  in  one  suit,  by  making  the 
one  liable  to  be  set  off  against  the  other. 

The  indebtedness  of  the  city  to  the  plaintiff  for  the  dam- 
ages awarded  was  not  impaired  or  affected  by  this  legislation. 
The  form  of  the  remedy,  merely,  was  altered.  The  power 
of  the*legislature  to  change  the  form  of  the  remedy  where  no 
substantial  right  under  the  contract  is  impaired,  is  too  well 
settled  to  need  discussion.  Racier  v.  The  S.  E.  Road  Dis- 
trict, 7  Vroom  273 ;  2  Story  on  The  Constitution,  §  1385. 

Other  exceptions  were  taken,  which  have  been  considered 
in  Loweree  v.  City  of.  Newark,  supra. 

There  is  no  error  in  the  proceedings  below,  and  the  judg- 
ment should  be  affirmed. 

Cited  in  State,  Alden  v.  Newark,  11  Vr.  97 ;  McGovo-n  v.  Connell,  14  Vr.  109^ 
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PATRICK   RYAN    v.    ELLEN  FLANAGAN,  ADMINISTRATRIX 
OF  THOMAS  FLANAGAN,  DECEASED. 

1.  The  neglect  to  exhibit  a  claim  to  the  personal  representative  of  a 
decedent,  within  the  time  limited  by  the  rule  to  bar  creditors,  is,  by 
virtue  of  the  22d  section  of  the  act  of  1855,  {Nix.  Dig.  653,)*  an  abso- 
lute bar  to  a  suit,  but,  in  pleading  such  bar,  all  the  facts  showing  due 
notice  and  publication  must  be  pleaded  and  proved. 

2.  By  the  23d  section  of  the  act  of  1855,  (Nix.  Dig.  653,)  the  2d  section 
of  the  act  of  February  28th,  1849,  {Nix.  Dig.  308,)  is  preserved  in  full 
force. 

3.  A  final  decree,  taken  under  section  2d  of  the  act  of  1849,  of  itself 
establishes  all  the  facts  essential  to  the  protection  of  the  executor. 
The  executor  may,  if  he  chooses,  rely  upon  his  ability  to  prove  all  the 
facts  which  constitute  a  bar,  but  if  he  desires  to  perpetuate  his  testi- 
mony, and  to  have  a  decree  which  will  save  him  the  necessity  of 
proving  the  frfcts,  he  must  proceed  according  to  the  said  2d  section. 

4.  If  a  claim  is  presented  under  oath  to  the  executor,  and  then  assigned 
away,  it  is  not  necessary  for  the  assignee  to  present  it  again. 


In  case.     On  demurrer  to  replication. 

Argued  at  June  Term,  1875,  before  the  Chief  Justice, 
and  Justices  Depue  and  Van  Syckel. 

For  the  plaintiff,  John  Linn. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  declaration  in  this  case  is  upon 
two  promissory  notes  drawn  by  the  decedent,  in  his  lifetime, 
to  the  order  of  Patrick  D.  Casey,  and  by  him  endorsed  to  the 
plaintiff. 

The  defendant,  by  her  third  plea,  sets  up,  in  bar  of  the 
action,  that  upon  her  application  to  the  surrogate  of  Hudson 
county,  a  nine  months'  rule  to  bar  creditors  of  the  estate  of 
said  intestate  was  taken,  and  duly  published  according  to 
law,  and  that  the  plaintiff  did  not,  within  the  time  limited 

*Rev.,  p.  764,  §  59. 

Vol.  IX.  L 


162  NEW  JERSEY  SUPREME  COURT. 


Eyan  v.  Flanagan,  Adm'x. 


by  said  rule,  or  at  any  time,  exhibit  his  said  claim  in  writing, 
under  oath,  to  the  defendant,  as  required  by  law. 

The  replication  to  this  plea  is,  that  the  said  Patrick  D. 
Casey,  while  he  held  the  said  promissory  notes,'  and  before 
they  were  endorsed  to  the  plaintiff,  made  and  exhibited  to 
the  defendant  a  statement,  under  oath,  of  the  amount  due  on 
said  notes,  within  the  time  limited  by  the  said  rule  to  bar 
creditors. 

To  this  replication  the  defendant  demurs,  and  thereby 
raises  a  question  as  to  the  sufficiency  of  the  plea,  as  well  as 
to  that  of  the  replication. 

By  the  15th  section  of  the  "  act  for  the  limitation  of  actions," 
approved  April  16th,  1846,  (Nix.  Big.  513,)*  the  Orphans 
Court  of  the  proper  county  is  empowered  to  direct  executors 
and  administrators  to  give  public  notice  to  creditors  of  the 
estate  of  the  decedent,  to  bring  in  their  demands  within  such 
time  as  the  court  may  limit,  not  exceeding  two  years,  nor  less 
than  one  year,  and  if  any  creditor  shall  neglect  to  exhibit  his 
-demand  within  the  time  so  limited,  after  due  notice  is  given, 
such  creditor  shall  be  forever  barred  of  his  action  therefor 
against  such  executors  or  administrators,  provided  they  take 
and  file  refunding  bonds  from  legatees  or  distributees,  as  in 
said  section  is  specified. 

This  section  was  enacted  February  7th,  1799,  and  remained 
unchanged  until  the  passage  of  the  "  act  for  the  relief  of  lega- 
tees and  next  of  kin,  in  the  recovery  of  legacies  and  dis- 
tributive shares,"  approved  February  28th,  1849,  (i\%.  Dig. 
308,)t  by  which  the  proviso  with  respect  to  the  refunding 
bond  in  the  15th  section  of  the  former  act  was  repealed,  and 
it  was  further  provided,  by  section  2d,  "  that  when  an  order 
directing  creditors  to  bring  in  their  claims  has  been  or  shall 
be  made  by  any  Orphans  Court,  pursuant  to  the  15th  section 
of  '  an  act  for  the  limitation  of  actions,'  and  after  the  expi- 
ration of  the  time  limited  in  such  order,  proof  of  setting  up 
and  advertising  the  notice  thereby  directed,  according  to  law, 
has  been  or  shall  be  exhibited  to  their  satisfaction,  such 
Orphans  Court  may,  by  final  decree,  order  that  all  creditors 


*Eev.,  p.  764,  §  59.     f  Rev.,  p.  764. 
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who  have  not  brought  in  their  claims  within  the  time  in  said 
■order  directed,  shall  be  barred  from  any  action  therefor 
against  the  executor  or  administrator,  and  such  decree,  so  to 
be  made,  or  heretofore  made,  shall  be  conclusive  against  all 
persons  whatever." 

The  law  was  again  modified  by  sections  22  and  23  of  a 
supplement  to  the  Orphans  Court  act,  approved  March  17th, 
1855.     {Nix.  Big.  653.)* 

Section  22  of  that  act  provides,  that  the  rule  to  bar  credi- 
tors shall  be  a  nine  months'  rule,  and  if  any  creditor  shall 
neglect  to  bring  in  his  demand  within  the  limited  time,  such 
■creditor  shall  be  forever  barred  of  his  action  therefor  against 
the  executor  or  administrator,  and  section  23  provides,  that 
the  act  of  February  28th,  1849,  shall  be  so  amended  that  the 
same  shall  apply  to  all  proceedings,  by  virtue  of  the  said  22d 
section,  to  the  same  extent  that  it  applied  to  proceedings  by 
virtue  of  the  15th  section  of  the  "act  for  the  limitation  of 
actions." 

Thus  the  22d  section  of  the  act  of  March  17th,  1855,  and 
the  2d  section  of  the  act  of  February  28th,  1849,  were  left 
in  full  force,  and  they  must  be  interpreted  together,  so  that 
both  may  operate,  unless  they  are  clearly  repugnant  to  each 
other. 

The  neglect  to  exhibit  the  claim  within  the  limited  time  is 
constituted  a  complete  bar  by  this  22d  section.  No  further 
default  on  the  part  of  the  creditor  is  necessary  to  exclude 
him,  and  no  further  action  is  essential  on  the  part  of  the  per- 
sonal representative,  to  shield  him  from  a  prosecution,  nor 
can  any  presentation  which  the  creditor  may  subsequently 
choose  to  make  restore  his  right  to  institute  a  suit,  the  default 
itself,  the  statute  declares,  shall  be  an  absolute  bar ;  but,  in 
pleading  such  bar,  all  the  facts  showing  due  notice  and  pub- 
lication must  be  particularly  set  forth  and  proved  upon  the 
trial.  After  a  lapse  of  time  it  might  be  difficult  for  the 
executor  to  make  the  proof  necessary  to  bring  him  within  the 
protection  of  this  provision  of  the  law,  and  I  appreliend  that, 
for  this  reason,  the  2d  section  of  the  act  of  Fcl)iuary  28th, 

*  Bev.,  p.  764. 
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1849,  was  enacted.  By  this  section,  he  may  make  jDroof  of 
due  publication  of  his  rule  to  bar,  and  take'  a  final  decree, 
which  is  declared  to  be  conclusive  against  all  persons  whatever. 
This  decree,  when  pleaded,  of  itself  establishes  all  the  facts 
essential  to  the  protection  of  the  executor,  and  it  cannot  be 
attacked  collaterally.  The  executor  may,  if  he  chooses,  rely 
upon  his  ability  to  prove  all  the  facts  which  constitute  the  bar, 
but  if  he  desires  to  perpetuate  his  testimony,  and  to  have  a  de- 
cree which  will  save  him  the  necessity  of  jjroving  such  facts,  he 
must  proceed  according  to  the  2d  section  of  the  act  of  1849. 

In  the  plea  interposed  in  this  case  all  the  facts  necessary  to 
establish  a  bar  under  the  22d  section  of  the  act  of  1855  are 
duly  set  forth,  and,  if  proved,  would  be  a  defence  to  the 
action.  The  third  plea  is  not  faulty,  and  this  case  must, 
therefore,  rest  upon  the  sufficiency  of  the  replication. 

It  is  averred,  that  the  claim  was  duly  exhibited  to  the 
defendant  by  the  former  holder  of  it,  before  its  transfer  by 
endorsement  to  the  plaintiff. 

The  object  of  the  statute  is  to  inform  the  personal  repre- 
sentative of  the  claims,  which  may  be  outstanding  against  the 
estate  of  the  decedent,  that  he  may  know  how  to  administer 
it,  and  not  be  subjected  to  suits  after  he  has  disbursed  all  the 
assets.  That  purpose  was  fully  accomplished  when  the  claim 
was  duly  exhibited  under  oath  by  Casey. 

There  is  nothing  in  the  letter  or  spirit  of  these  enactments 
which  will  affect  the  negotiability  of  these  notes  after  the 
claim  ^yas  presented  to  the  defendant.  If  the  notes  were 
endorsed  away  after  the  expiration  of  the  time  limited  by  the 
rule  to  bar,  the  plaintiff  could  not  have  presented  a  claim 
according  to  the  requirement  of  such  rule,  and  if  endorsed 
before,  it  was  wholly  unnecessary  to  repeal  the  act  of  present- 
ing the  demand  to  the  defendant.  With  respect  to  these 
notes,  the  replication  shows  that  due  presentation  has  been 
made  to  charge  the  estate  of  the  decedent,  and  the  demurrer 
must,  therefore,  be  overruled,  with  costs. 

Cited  in  Wakeman  v.  Paulmiej^s  Ex^r,   10  Vr.   344;   Young  v.   Young,. 
16  Vr.  198  ;  Mutual  Ben.   L.  Ins.    Co.   v.  Howell,  5  Stew.  148  ;   Terhune  v 
While,  7  Stew.  100;  Miller  v.  Harrison,  7  ^lew.  382. 


NOVEMBER  TERM,  1875.  165 


Van  Keuren  v.  Central  K.  K.  Co.  of  N.  J. 


TAN  KEUREN  AND  WIFE  v.  THE  CENTRAL  RAILROAD 
COMPANY  OF  NEW  JERSEY. 

1.  A  railroad  track  laid  down  upon  land  with  a  view  to  its  permanent 
improvement  or  beneficial  enjoyment,  is  deemed  a  fixture  and  part  of 
the  realty. 

2.  The  general  rule  is.  tint  possession  of  land  is  notice  to  a  purchaser  of 
the  possessor's  title.  But  this  rule  does  not  apply  to  a  vendor  remain- 
ing in  possession,  so  as  to  require  a  purchaser  from  his  grantee  to 
inquire  whether  he  has  reserved  any  interest  in  the  land  conveyed. 
So  far  as  the  purchaser  is  concerned,  the  vendor's  deed  is  conclusive 
on  that  subject. 


On  rule  to  show  cause. 

Argued  at  June  Term,  1875,  before  the  Chief  Justice, 
and  Justices  Depue  and  Van  Syckel. 

For  the  plaintiff,  J.  B.  Vredenburgh. 

Eor  the  defendant,  B.  Williamson. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  This  suit  was  brought  to  recover  the 
value  of  a  railroad  track  removed  by  the  defendant  from  the 
lands  of  the  plaintiffs.  The  question  is,  whether  the  track 
was  so  annexed  to  the  lands  as  to  become  a  fixture,  and  pass 
by  a  conveyance  of  the  realty.  It  does  not  appear  who  had 
title  to  the  land  at  the  time  the  rails  were  laid  down,  fifteen 
or  twenty  years  before  the  suit  was  instituted,  but  since  that 
time  the  Central  Railroad  Company  has  used  the  track  for 
the  purpose  of  taking  gravel  from  gravel  pits  upon  the 
premises. 

The  Central  Railroad  Company  conveyed  these  lands  to 
the  Central  New  Jersey  Land  and  Improvement  Company, 
by  deed  dated  January  1st,  1870. 
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The  Land  Improvement  Company  conveyed  to  Joseph 
Wilkinson,  by  deed  dated  March  8th,  1873,  and  Wilkinson 
conveyed  to  the  plaintiff,  Sarah  J.  Van  Keuren,  by  deed 
dated  October  1st,  1873.  These  deeds  are  in  the  ordinary 
form,  and  make  no  allusion  to  the  property  in  dispute.  The 
only  title  which  the  plaintiifs  have  to  the  property  in  con- 
tention, is  derived  through  their  deed ;  if  it  was  part  of  the 
real  estate,  it  passed  to  them ;  if  it  retained  the  character  of 
personalty,  it  did  not.  This  belongs  to  that  class  of  cases 
in  which  it  cannot  be  stated,  with  certainty,  as  matter 
of  law,  whether  a  given  annexation  is  a  fixture  or  not.  It 
must  be  left  to  the  jury,  under  the  facts  and  circumstances 
in  evidence,  as  a  mixed  ques  ion  of  law  and  fact.  On  the 
trial  below,  Justice  Dalrimple  charged  the  jury  that  "if  the 
railroad  was  neither  originally  built  upon  the  land  for  the 
use  and  benefit  of  the  land,  nor  in  anywise  adapted  to  the 
uses  to  which  the  land  could  be  put ;  and  if  the  structure 
was  not  of  a  permanent  character,  but  temporary,  so  that  it 
could  be  easily  moved  on  the  ground,  and  taken  therefrom 
without  any  injury  to  the  land,  and  it  was  not  intended  by 
the  parties  who  built  it  and  owned  the  land  at  the  time  it 
was  built,  that  it  should  be  appropriated  to  the  use  of  the 
land,  but  simply  to  enable  the  railroad  company  to  take  the 
gravel  from  the  land,  the  railroad  would  not  be  a  fixture  or 
appurtenance  belonging  to  the  land,  but  personal  property  to 
which  the  plaintiifs  have  no  title.  But,  on  the  contrary,  if 
the  structure  was  permanent  in  its  character,  and  could  not 
easily  be  moved,  or  was  so  fixed  to  the  land  that  it  could  not 
be  moved  without  substantial  injury  thereto,  or  was  intended 
to  be  appropriated  to  the  land  for  its  use  and  benefit,  and 
was  adapted  to  any  use  or  purpose  to  which  the  land  could 
be  put,  then  it  would  be  real  .estate,  and  by  virtue  of  the 
])laintiffs'  deed,  belong  to  them."  These  instructions  were 
correct,  and  fairly  submitted  the  point  in  controversy,  to  the 
jury.  Hays  v.  Doane,  3  Stockt.  84 ;  Brearley  v.  Cox,  4  Zab. 
287;  Qidnhy  v.  Manhattan  Co.,  9  C.  E.  Green  260;  Blancke. 
V.  Rogers  &  Co.,  11  C.  E.  Green  563.- 
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The  law  upon  this  subject  has  been  so  recently  reviewed  in 
our  court  of  last  resort  in  the  case  of  BlancJce  v.  Rogers, 
that  it  is  unnecessary  to  discuss  the  authorities.  Where  the 
machinery  is  annexed  to  the  freehold  with  an  adaptability 
and  view  to  its  permanent  improvement  or  beneficial  enjoy- 
ment, it  is  deemed  a  fixture  and  part  of  the  realty. 

This  question  has  been  passed  upon  by  the  jury,  and  this 
court  cannot  say,  that  under  the  evidence  in  the  case,  the 
jury  was  not  justified  in  finding  that  the  property  in  question 
was  so  annexed  and  adapted  to  the  use  of  the  realty  as  to 
become  part  of  it. 

On  the  trial  of  the  cause,  it  appeared,  in  evidence,  that  in 
the  agreement  between  the  Land  Improvement  Company 
and  Wilkinson,  for  the  sale  and  purchase  of  these  premises, 
the  track  and  ties  were  reserved  by  the  company.  No  express 
notice  to  the  plaintiffs,  of  this  reservation,  was  shown,  but 
an  attempt  was  made  to  charge  them  with  constructive 
notice,  by  the  fact  that  the  Central  Railroad  Company  was 
in  the  possession  and  use  of  the  track  up  to  the  date  of  the 
purchase. 

If  a  person  should  purchase  an  estate  from  the  owner, 
knowing  it  to  be  in  the  possession  of  tenants,  he  is  bound  to 
inquire  into  the  estate  which  such  tenants  have.  Having 
knowledge  of  the  tenancy,  he  is  bound  to  inform  himself  of 
the  conditions  of  the  lease.  The  general  rule  is,  that  posses- 
sion of  land  is  notice  to  a  purchaser  of  the  possessor's  title. 
4  Kent's  Com.  179 ;  1  Story's  Eq.,  §  400;  Meux  v.  MaJthy,  2 
Swanst.  281. 

But  this  rule  does  not  apply  to  a  vendor  remaining  in 
possession,  so  as  to  require  a  purchaser  from  his  grantee  to 
inquire  whether  he  has  reserved  any  interest  in  the  land 
conveyed. 

So  far  as  the  purchaser  is  concerned,  the  vendor's  deed  is 
conclusive  upon  that  subject;  having  declared,  by  his  con- 
veyance, that  he  makes  no  reservation,  he  is  estopped  from 
setting  up  any  secret  arrangement  by  which  his  grant  is 
impaired. 
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The  well  settled  rule  applies  to  this  case,  that  a  party  is 
estopped  from  impeaching  or  contradicting  his  own  deed,  or 
denying  that  he  granted  the  premises  which  his  deed  purports 
to  convey.  In  the  absence  of  express  notice  to  the  contrary, 
the  plaintiffs  could  securely  rely  upon  the  allegation  made  by 
the  Land  Improvement  Company  in  their  deed  to  the  plain- 
tiff's grantor,  that  their  conveyance  was  absolute  and  without 
reservation. 

The  jury  was  properly  instructed,  that  the  plaintiffs  were 
not  affected  by  this  reservation  unless  they  had  notice  of  it  at 
the  time  they  purcliased. 

In  my  opinion,  the  iiile  to  show  cause  should  be  dis- 
charged. 

Cited  in  Grotun  Savings  Bank  v.  Batty,  3  Stew.  133 ;  Bingham  v.  Kirk- 
land,  7  Stew.  236. 


THE  STATE,  ALFRED  SPEER,  PROSECUTOR,  v.  THE  CITY 
OF  PASSAIC. 

1.  An  assessment,  &c.,  under  the  act  March  10th,  1869,  {Laws,  1869,  p. 
317,)  set  aside,  because — 1.  It  did  not  appear  that  the  commissioners 
possessed  the  required  qualifications ;  2.  They  adopted  a  principle  of 
apportionment  different  from  that  prescribed  by  the  act. 

2.  A  writ  of  certiorari,  prosecuted  for  the  purpose  of  having  the  assess- 
ment declared  invalid  upon  these  grounds — the  prosecutor's  land 
having  been  sold  under  it,  and  he  remaining  in  possession — will  not 
be  dismissed  for  laches,  although  sued  out  nearly  four  years*  after  the 
confirmation  of  the  assessment. 


On  certiorari. 

Argued  at  June  Term,  1875,  before  Justices  Woodhull 
and  Reed. 

For  the  plaintiff,  A.  Comstoch. 
For  the  defendant,  T.  M.  Moore. 
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The  opinion  of  the  court  was  delivered  by 

WooDHULL,  J.  This  writ  is  prosecuted  to  test  the  validity 
•of  au  assessment  for  grading,  &c.,  on  lot  No.  6,  in  Washing- 
ton Place,  in  the  village  of  Passaic,  and  of  the  sale  of  said  lot 
for  non-payment  of  that  assessment. 

These  proceedings  were  under  sections  17,  19  and  20  of  the 
act  to  incorporate  the  village  of  Passaic,  approved  March 
10th,  1869.     {Laios,  1869,  p.  317.) 

The  ordinance  authorizing  the  improvement  was  adopted 
May  24th,  1869.  The  final  report  of  the  commissioners  was 
made  December  13th,  and  confirmed  December  27th,  1869. 

By  resolution  of  November  11th,  1870,  the  collector  of 
.assessments  was  directed  to  advertise  the  sale  of  all  property 
on  Washington  Place,  on  which  assessments  were  in  arrears, 
in  pursuance  of  which  the  lot  in  question  was  sold  November 
1st.  1871,  to  the  village  treasurer,  for  ninety-nine  years. 

The  writ  was  not  sued  out  until  November  Term,  1874. 

By  this  long  delay  in  pursuing  his  remedy,  the  prosecutor 
is  precluded  from  cpiestioning  the  legality  of  the  ordinance 
and  other  proceedings  anterior  to  the  assessment.  State, 
Ryerson  et  al,  pros.,  v.  The  City  of  Passaic,  (post  p.  171,) 
and  cases  cited. 

The  act  of  1869,  above  referred  to,  and  under  color  of 
which  these  proceedings  were  had,  provides  for  the  appoint- 
ment, by  the  village  council,  of  three  discreet,  impartial  and 
disinterested  persons,  freeholders  and  residents  of  said  village, 
who  are  required  to  assess,  &c.,  upon  the  land  and  real  estate 
fronting  upon  the  improvement,  in  proportion  to  the  benefit 
received.  There  is  nothing  in  the  case  to  show  that  these 
important  provisions  of  the  act  have  been  complied  with. 

1.  It  does  not  appear  that  either  of  the  three  commis- 
sioners who  made  the  assessment,  possessed  any  of  the  required 
■qualifications. 

2.  Instead  of  conforming  to  the  principle  of  apportionment 
prescribed  by  the  act  from  which  they  derived  all  their 
iiuthority,  the  commissioners,  in  their  report,  simply  say  that 
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*'they  have  made  an  assessment  on  each  parcel  or  lot  in 
proportion  to  the  number  of  feet  front." 

It  has  been  abundantly  reiterated — and  so  recently,  as  to- 
render  any  reference  to  cases  unnecessary — that  these  defects 
in  the  proceedings  are  fundamental  in  their  character,  and 
necessarily  fatal. 

On  the  part  of  the  city,  it  is  contended  that,  however  fatal 
the  objections  just  noticed  might  have  been,  if  promptly 
taken  by  the  prosecutor,  he  has  lost  his  right  to  have  them 
considered  in  this  case,  and  that  the  writ  which  was  not  sued 
out  until  nearly  four  years  after  the  confirmation  of  the 
assessment,  ought  to  be  dismissed  for  laches. 

The  same  argument  was  urged  against  the  retention  of  the 
writ  in  State,  Evans,  pros.,  v.  Mayor  and  Aid.  of  Jersey  City, 
6  Vroom  381,  and  in  State,  Baxter,  pros.,  v.  Mayor  and  Com- 
mon Council  of  Jersey  City,  7  Vroom  188. 

In  each  of  those  cases,  as  in  the  one  now  before  us,  the 
land  of  the  prosecutor  had  been  sold  for  non-payment  of  the 
assessment;  the  prosecutor  had  remained  in  possession  under 
the  menace  of  a  hostile  title ;  and  had  brought  his  writ  of 
certiorari  for  the  purpose  of  having  the  assessment — the 
foundation  of  the  hostile  title — declared  invalid  upon  grounds 
which  previous  to  the  act  of  April  2d,  1869,  (Laws,  1869,  p. 
1238,)  would  have  been  available  for  the  same  purpose,  by 
way  of  defence  in  an  action  of  ejectment. 

In  the  cases  just  cited,  the  court  refused  to  dismiss  the 
writs,  although  sued  out  more  than  ten  years  after  the  pro- 
ceedings brought  up  by  them  had  been  confirmed. 

The  assessment,  and  all  proceedings  under  it,  must,  as  to- 
the  prosecutor,  be  set  aside. 
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THE  STATE,  RYERSON  AND  OTHERS,  PROSECUTORS,  v. 
THE  CITY  OF  PASSAIC. 

THE  STATE,  MERRIAM  AND  OTHERS,  PROSECUTORS,  v. 
THE  SAME. 

1.  Where  an  improvement  has  beeh  completed  and  paid  for,  with  the 
knowledge  of  the  prosecutors,  and  without  objection,  the  court  will 
not  entertain  objections  to  proceedings  prior  to  the  assessment. 

2.  An  assessment  under  the  act  of  March  21st,  1871,  amending  the  char- 
ter of  the  village  of  Passaic,  set  aside — 1.  Because  it  did  not  appear 
that  the  commissioners  were  discreet  and  impartial  persons.  2.  Be 
cause  they  failed  to  estimate  and  report  the  value  of  lands  taken,  &c., 
as  required  by  the  act. 

3.  These  errors  not  within  the  curative  operation  of  section  84  of  the 
act  to  incorporate  the  city  of  Passaic.     {Laws,  1873,  p.  516.) 


On  certiorari. 

Argued  at  June  Term,  1875,  before  Justices  Woodhull 
and  Reed. 

For  the  prosecutors,  A.  Comstock. 

For  the  defendants,  T.  M.  Moore. 

The  opinion  of  the  court  was  delivered  by 

WooDHULL,  J.  The  proceedings  brought  up  by  these- 
writs,  relate  to  the  grading,  &c.,  of  the  River  road,  in  the 
village  of  Passaic.  They  were  commenced,  and  in  legal 
eflfect,  were  carried  to  completion  under  the  act  of  March. 
21st,  1871,  amending  the  charter  of  the  village  of  Passaic. 
{Laws,  1873,  _p.  518,  §  92;  Laws,  1871,  p.  619.) 

The  ordinance  authorizing  the  improvement  was  passed 
March  17th,  1873.  The  work  was  completed  about  May  1st, 
1874,  was  paid  for  soon  after,  with  the  knowledge  of  the  prose- 
cutors, and  without  objection  on  their  part.     The  writs  werfr 
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not  applied  for  until  the  following  November.  Under  such 
circumstances,  for  reasons  which  have  been  too  often  stated 
to  need  repetition,  objections  will  not  be  entertained  as  to 
any  of  the  proceedings  prior  to  the  assessment.  State,  Ropes, 
pros.,  V.  Essex  Public  Road  Board,  and  cases  cited,  8  Vroom 
335;  State,  Graham,  jyros.,  v.  Ilayor,  &c.,  of  Paterson,  lb. 
380 ;  The  State,  Gobisch,  pros.,  v.  Inhabitants  of  North  Ber- 
gen, lb.  402;  State,  Hoxsey,  jyros.,  v.  Mayor,  &c.,  of  Pater- 
son, lb.  409. 

The  assessment  was  made  by  three  commissioners  appointed 
by  the  city  council  of  the  city  of  Passaic,  in  August,  1873, 
the  act  incorporating  the  said  city  having  gone  into  effect 
April  2d,  in  the  same  year. 

The  authority  for  the  appointment  of  these  commissioners 
is  found  in  section  19  of  the  act  of  1871,  {Laws,  1871,  p. 
632,)  which  provides  that  three  discreet,  impartial  and  disin- 
terested persons,  freeholders  and  residents,  &c.,  shall  be  ap- 
pointed, &c. 

It  sufficiently  appears  that  the  commissioners  in  this  case 
were  freeholders  and  residents  of  the  city,  and  that  they  were 
not  interested  in  the  improvement. 

But  it  does  not  appear  that  they  were,  either  in  the  judg- 
ment of  the  city  council  or  in  fact,  discreet  and  impartial 
persons. 

In  failing  to  show  this  affirmatively,  these  proceedings  are 
fatally  defective.  State  v.  Jersey  City,  1  Dutcher  309  ;  State 
V.  Newa7'k,  lb.  399  ;  State,  Little,  p7'os.,  v.  Newark,  7  Vroom 
170. 

The  same  section  which  prescribes  the  qualifications  of  the 
commissioners,  provides  that  they  shall  estimate  and  report 
the  value  of  lands  taken,  &c.,  and  shall  report  to  whom  the 
lands  so  taken  belong,  and  the  interest  and  estate  of  the 
.several  owners  in  the  same,  as  far  as  practicable,  &c. 

The  testimony  in  the  case  shows  that  lands  were  taken  for 
the  imjsrovement,  but  the  report  filed  by  the  commissioners 
•does  not  embrace  any  of  the  particulars  just  stated,  and  is  for 
that  reason  essentially  wrong. 
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Section  84  of  the  act  to  incorporate  the  city  of  Passaic,. 
{Laws,  1873,  J9.  516),  which  declares  certain  assessments  made 
nnder  the  acts  of  1869  and  1871  to  be  valid,  &c.,  was  not 
intended  to  supply  jurisdictional  facts,  nor  to  validate  pro- 
ceedings which  appear  to  the  court  to  be  fundamentally- 
vicious.  State,  Copeland,  pros.,  v.  Village  of  Passaic,  7 
Vroom  382. 

The  errors  in  these  proceedings  are  not  within  the  curative' 
operation  of  that  section. 

The  assessment  and  all  proceedings  thereunder,  must,  as  to^ 
the  prosecutors,  be  set  aside. 

Cited  in  State,  Skinkle  v.  Clinton,  10  Vr.  657  ;  State,  Byerson  v.  PassaU:^ 
11  Vr.  118. 


THE  STATE,  THE  INHABITANTS  OF  THE  TOWNSHIP  OF 
WEST  HOBOKEN,  PEOSECUTORS,  v.  THE  BOARD  OF  COM- 
MISSIONERS OF  APPEAL,  &c.,  AND  ANDREW  ANDERSON, 
COLLECTOR,  &c. 

A  resolution  of  the  county  board  of  commissioners,  &c.,  under  the  act  of 
April  4th,  1873,  [Laws  1873,  p.  794,)  to  the  effect  that  the  West  Ho- 
boken book  of  assessment  upon  real  estate  be  increased  at  the  rate  of 
fifteen  per  cent,  upon  the  total  valuation  of  real  estate  in  said  town- 
ship, set  aside — 1.  Because  the  commissioners,  having  failed  to  ad- 
judge that  the  value  of  the  whole  property  contained  in  the  duplicate 
of  that  township  was  relatively  less  than  other  property  in  the  county, 
were  not  authorized  to  act.  2.  Because  the  percentage  was  added  to 
the  total  amount  of  valuation  of  real  estate,  and  not  as  it  should  have 
been,  to  the  total  value  of  the  whole  property  contained  in  the  dupli- 
cate. 


On  certiorari. 

Argued  before   Justices  Woodhull,  Van  Syckel  and 

SCUDDER. 

For  the  plaintiffs,  James  B.  Vredenburgh, 
For  the  defendants,  Job  H.  Lippincoit. 
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The  opinion  of  the  court  was  delivered  by 

WoODHULL,  J.  The  matter  in  controversy  in  this  case  is 
the  validity  of  a  certain  resolution  of  the  county  board  of 
commissioners,  &c.,  created  by  the  act  of  April  4th,  1873. 
{Laws,  1873,  _p.  794.) 

The  resolution  was  passed  June  15th,  1874,  as  follows: 

"  Whereas,  upon  examination  by  this  board  of  the  West 
Hoboken  book  of  assessment  upon  real  estate,  it  is,  in  com- 
parison, too  low  in  valuation  with  the  surrounding  property 
in  other  districts  in  the  county — therefore, 

"  Resolved,  That  it  be  increased  at  the  rate  of  fifteen  per 
cent,  upon  the  total  amount  of  valuation  of  real  estate  in  said 
township,  and  that  the  assessor  of  said  township  so  place  the 
said  increase  upon  all  real  estate,  so  as  to  equalize  the  assess- 
ment in  said  townships." 

In  passing  this  resolution  the  commissioners,  no  doubt, 
supposed  they  were  properly  exercising  the  power  conferred 
by  that  part  of  section  4  of  the  act  just  referred  to,  which 
provides  that  "  if  it  shall  appear  to  said  commissioners  that 
the  value  of  the  property  contained  in  any  duplicate  is  rela- 
tively less  than  the  value  of  other  property  in  the  county, 
they  may,  for  the  purpose  of  fixing  and  adjusting  the  said 
proportion  or  quota,  and  for  that  purpose  only,  add  thereto 
such  percentage  as  shall  appear  to  them  just  and  proper,  but 
not  otherwise." 

To  enable  the  commissioners  to  obtain  the  information 
necessary  to  an  intelligent  discharge  of  the  duty  thus  imposed 
upon  them,  it  had  been  already  provided  in  the  same  section 
that  they  should  have  power  to  examine  any  assessor  upon 
oath,  or  in  any  other  manner,  as  to  his  assessments ;  and  to 
inquire  by  the  testimony  of  witnesses,  under  oath  or  other- 
wise, into  all  assessments  returned  to  them  by  each  assessor. 

For  these  provisions  of  the  4th  section,  it  is  safe  to  con- 
clude :  1.  That  the  commissioners  are  required  to  obtain  from 
the  assessors,  or  others,  such  information  as  may  enable  them 
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intelligently  to  examine  or  inquire  into  the  assessments  re- 
turned to  them  from  the  several  townships ;  2.  That  from 
such  examination  or  inquiry  their  judgment  must  be  satisfied 
that  the  value  of  the  property  contained  in  a  certain  dupli- 
cate is  relatively  less  than  the  value  of  other  property  in  the 
county ;  3.  That  it  must  appear  to  them,  and  they  must  ad- 
judge it  to  be  just  and  proper  to  add  to  such  duplicate  a  cer- 
tain percentage  for  the  purpose  of  equalizing  the  several 
assessments  ;  and,  4.  That  having  so  examined  and  decided, 
they  are  then,  and  not  until  then,  authorized  to  add  such  per- 
centage to  the  duplicate. 

The  language  of  this  4th  section  has  been  the  subject  of 
judicial  examination  in  several  recent  cases. 

The  power  which  it  confers  upon  the  commissioners,  of 
adding  a  percentage  to  the  duplicate  in  a  certain  contin- 
gency, is  given  by  the  tax  law  of  1866,  in  precisely  the  same 
language,  to  the  board  of  assessors ;  and  it  was  held  in  State 
V.  Roe,  7  Vroom  86,  that  before  the  assessors  could  act  at  all 
upon  any  duplicate,  they  must  decide  that  the  valuation  con- 
tained in  it  was  relatively  less  than  the  value  of  other  prop- 
erty in  the  county. 

In  State,  Trask,  pros.,  v.  Carragan,  8  Vroom  264,  an  assess- 
ment of  taxes  made  by  virtue  of  certain  resolutions  of  this 
same  board  of  commissioners,  was  set  aside  on  the  ground 
that  their  authority  to  act  is  limited  to  the  single  instance 
when  it  shall  appear  to  them  that  the  value  of  the  property 
contained  in  any  duplicate  is  relatively  less  than  the  value 
of  other  property  in  the  county,  and  that  they  had  failed  to 
adjudge  that  such  inequality  existed. 

In  the  case  now  before  us,  it  does  not  appear  that  the 
essential  preliminary  question  as  to  the  value  of  the  property 
in  the  AVest  Hoboken  duplicate,  relatively  to  that  of  other 
property  in  the  county,  was  at  all  considered  by  the  board  of 
commissioners. 

It  is  manifest  from  their  resolution  and  its  preamble,  that 
their  attention  was  directed  exclusively  to  the  real  estate  in 
the  West  Hoboken  duplicate,  and  that  their  adjudication  Mas 
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as  to  the  relative  value  of  such  real  estate,  and  not  as  the  act 
requires,  as  to  the  relative  value  of  the  entire  property,  both 
real  and  personal,  contained  in  the  duplicate. 

In  the  absence  of  such  adjudication,  the  commissioners  in 
this  case  were  not  authorized  by  the  act  to  make  any  change 
in  the  West  Hoboken  duplicate.  Nor  could  they,  under  any 
circumstances,  lawfully  add  a  percentage,  as  has  been  at- 
tempted in  this  case,  to  the  total  amount  of  valuation  of  real 
estate  in  the  township. 

The  addition  of  any  percentage  when  authorized,  must  be 
to  the  total  value  of  the  whole  property  contained  in  the  du- 
plicate. 

The  result  is,  that  the  resolution  brought  up  by  this  writ,, 
with  all  proceedings  under  it,  must  be  set  aside,  with  costs. 


STATE  V.  FRANKLIN  DAVIS. 


Fraudulently  taking  the  personal  property  of  another,  without  his  con- 
sent, and  with  no  intent  at  the  time  of  taking  to  return  the  same,  is 
evidence  of  an  intent  to  deprive  the  owner  wholly  of  his  property  j 
and  the  verdict  of  a  jury  finding  the  taker  guilty  of  larceny,  will  not 
be  set  aside. 


The  Court  of  General  Quarter  Sessions  of  the  Peace  of  the 
county  of  Mercer,  request  the  advisory  opinion  of  the  Su- 
preme Court  in  the  above  cause.  They  find  certain  facts 
upon  an  allegation  of  crime  tried  before  them,  by  the  prison- 
er's consent,  under  the  statute,  without  a  jury,  and  adjudge 
the  defendant  guilty.  Upon  motion  for  a  new  trial,  a  rule 
to  show  cause  was  granted  and  the  finding  sent  to  this  court. 
The  material  facts  appear  in  the  opinion. 

Argued  at  June  Term,  1875,  before  Justices  Scuddee,. 
Knapp  and  Dixon. 

For  the  State,  M.  Beasley,  Jr. 

For  the  defendant,  W.  Y.  Johnson. 
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The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  The  defendant,  who  is  quite  young,  in 
passing  along  the  street  near  midnight,  February  22d,  1875, 
saw  the  carriage  of  Dr.  Charles  Hodge,  Junior,  standing  in 
front  of  his  residence.  He  and  a  companion  took  the  horse 
and  carriage,  drove  rapidly  away  in  a  reckless  manner,  and 
about  10  o'clock  the  next  day  the  horse  and  carriage  were 
found  abandoned  several  miles  away  from  where  they  were 
taken.  They  were  found  in  the  road,  the  horse  much  ex- 
hausted from  driving  and  want  of  food.  The  prisoner  did 
not  return  the  horse  and  wagon  to  the  owner,  or  make  any 
effort  to  do  so,  or  apprise  any  one  where  they  could  be  found, 
or  to  whom  or  where  they  belonged.  He  did  not  even  put 
them  in  some  secure  place,  where  the  owner  might  find  them. 
These  acts  were  perfectly  consistent  with  an  intent  originally 
to  deprive  the  owner  of  his  property  ;  but  finding  them  a 
dangerous  possession,  and  becoming  frightened,  they  were 
abandoned  when  detection  became  imminent.  His  conduct 
was  utterly  reckless  of  the  rights  of  the  owner ;  but  was  it 
criminal,  and  does  it  sustain  the  finding  that  he  was  guilty  of 
larceny  ? 

The  principles  which  must  determine  this  case  are  fully 
discussed  by  Chief  Justice  Green  in  State  v.  South,  4  Dutcher 
28,  and,  as  is  his  wont,  he  leaves  but  little  to  find  on  the 
subject  for  those  who  come  after  him  as  gleaners. 

The  question  in  that  case  was,  whether  the  fraudulently 
depriving  the  owner  of  the  temporary  use  of  a  chattel  can 
constitute  larceny  at  the  common  law ;  whether  the  feloniohs 
intent,  or  animus  furandi,  may  consist  with  an  intention  to 
return  the  chattel  to  the  o\\aier.  It  was  there  held,  that  if 
the  property  were  taken  with  the  intention  of  only  using  it 
temporarily  and  then  returning  it  to  the  owner,  it  is  not  lar- 
ceny ;  but  if  it  appear  that  the  goods  were  taken  with  the 
intention  of  permanently  depriving  the  owner  of  his  prop- 
erty, then  it  is  larceny ;  and  that  this  intent  is  a  fact  to  be 
decided  by  the  jury  from  the  evidence. 

Vol.  IX.  M 
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The  question,  therefore,  in  this  case  is,  whether  there  are 
facts  shown  from  which  a  jury  should  infer  that  it  was  the 
intention  of  the  defendant  to  permanently  deprive  the  owner 
of  his  property. 

A  man's  intention  must  be  judged  by  his  acts  and  expres- 
sions ;  and  it  is  manifested  by  circumstances  that  vary  with 
almost  every  case  that  is  presented  for  consideration.  The 
general  rule  to  determine  what  he  intends  by  his  acts  is,  that 
a  man  intends  that  consequence  which  he  contemplates,  and 
which  he  expects  to  result  from  his  act,  and  he  therefore  must 
be  taken  to  intend  every  consequence  which  is  the  natural 
and  immediate  result  of  any  act  which  he  voluntarily  does. 
2  Stark  Ev.  573. 

When,  by  the  voluntary  act  of  this  defendant,  the  horse 
and  carriage  were  loosed  from  their  hitching  place  in  front  of 
their  owner's  door,  and  driven  away  in  the  night,  and  after 
many  miles  and  hours  of  reckless  driving  were  left  in  the 
public  road,  did  the  taker  contemplate,  and  was  the  natural 
and  immediate  consequence  which  he  should  be  presumed  to 
contemplate  at  the  time  of  taking  that  the  owner  would  be 
permanently  deprived  of  his  property  ?  It  is  not  his  inten- 
tion at  the  time  of  the  abandonment,  but  the  purpose  at  the 
time  of  taking,  that  we  must  seek';  for  an  article  may  be 
taken  with  intent  to  steal  and  afterwards  abandoned  on  pur- 
suit, or  from  a  mere  change  of  purpose,  yet  the  taking  will 
be  larceny. 

I  think  that  fraudulently  taking  the  personal  property  of 
another  without  his  consent,  and  with  no  intent,  at  the  time  of 
taking,  to  return  the  same,  is  evidence  of  such  intent  to  de- 
prive the  owner  of  his  property,  that  a  jury  not  only  could, 
but  should  find  the  taker  guilty  of  larceny. 

It  is  not  a  mere  temporary  taking  which  may  consist  with 
an  intent  to  return,  but  a  taking  what  may  result  by  a  natural 
and  immediate  consequence  in  the  entire  loss  and  depriva- 
tion of  the  property  to  the  owner.  An  abandonment  to  mere 
-chance   is   such   reckless   exposure   to   loss   that   the   guilty 
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party  should  be  held  criminally  responsible  for  an  intent  to 
lose. 

If  a  person  take  another's  watch  from  his  table,  with  no 
intent  to  return  it,  but  for  the  purpose  of  timing  his  walk  to 
the  station  to  catch  a  train,  and  when  he  reaches  there  leaves 
it  on  the  seat,  for  the  owner  to  get  it  back  or  lose  it,  as  may 
happen.  If  a  man  take  another's  axe  with  no  intent  to  re- 
turn it,  but  to  take  it  to  the  woods  to  cut  trees,  and  after  he 
has  finished  his  work  cast  it  in  the  bushes,  at  the  owner's 
risk  of  losing  it,  such  reckless  conduct  would  be  accounted 
criminal.  It  is  true  that  the  probability  of  finding  the  horse 
and  wagon  may  be  greater  than  that  of  recovering  the  watch 
or  axe,  because  they  are  larger  and  more  difficult  to  conceal, 
but  the  intent  is  not  to  be  measured  by  such  nice  probabili- 
ties ;  rather  by  the  broader  probability  that  the  owner  may 
lose  his  property,  because  the  taker  has  no  purpose  of  ever 
returning  it  to  him. 

The  cases  that  are  most  frequently  cited  in  opposition  to 
this  view,  are  Phillips  &  Strong's  case,  2  East  P.  C,  ch.  16, 
98.  Here  the  horses  were  taken  to  and  in  a  journey  and  left 
at  an  inn.  The  jury  found  the  prisoners  guilty,  but  added 
they  were  of  opinion  that  the  persons  meant  merely  to  ride 
them  to  Leedsdale  and  leave  them  there,  and  that  they  had  no 
intention  to  return  them,  or  to  make  any  further  use  of  tliem. 
The  court  said  that  if  the  jury  had  found  the  prisoners  guilty 
generally  upon  the  evidence,  the  verdict  could  not  have  been 
questioned,  but  as  they  found  specially  from  the  facts  that 
there  was  no  intention  in  the  prisoners  to  change  the  property, 
or  make  it  their  o\vn,  but  only  to  use  it  for  a  special  purpose 
to  save  their  labor  in  traveling,  it  was  only  a  tresj)ass  and 
not  felony.  The  express  intention  found  was  inconsistent 
with  the  general  finding.  Yet  the  facts  were  sufficient  to 
sustain  a  general  verdict  of  guilty  of  larceny.  The  court 
were  divided  on  the  effect  of  this  special  finding. 

In  Rex  v.  Crumjj,  1  Car.  &  P.  658,  (11  R  C.  L.,)  the 
prisoner  took  a  horse  with  other  property,  and  after  going 
some  distance  turned  the  horse  loose,  proceeded  on  foot  and 
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attempted  to  dispose  of  the  other  property.  It  was  left  to 
the  jury  to  say  whether  he  intended  to  steal  the  horse  or  to 
use  him  to  carry  off  the  plunder.  He  was  found  not  guilty 
of  stealing  the  horse  and  guilty  of  stealing  the  other  prop- 
erty. It  was  said  that  he  distinctly  manifested  his  purpose 
of  converting  the  other  articles  to  his  own  use  by  offering 
them  for  sale.  It  is  odd  that  such  a  nice  distinction  and 
division  of  intention  should  be  made  dependent  on  the  kind 
of  property  taken  at  the  same  time.  Lord  Denman  said,  in 
Regina  v.  Holloway,  that  if  a  man  took  another's  horse  with- 
out leave,  intending  to  ride  it  at  every  fair  in  England, 
(which  would  take  him  a  year,)  and  then  return  the  horse  at 
the  end  of  that  time,  it  would  not  be  larceny.  This  was  the 
statement  of  an  extreme  case  by  way  of  illustrating  a  principle, 
and  there  was  here  a  purpose  to  return  to  th$  owner. 

In  Rex  V.  Cabbage,  R.  &  R.  C.  C.  292,  the  prisoner  went 
to  a  stable  door,  forced  it  open,  took  the  horse  out,  went  some 
distance  along  the  road  until  he  came  to  a  coal  pit,  and  there 
backed  the  horse  in  the  pit,  where  he  was  found  dead.  It 
was  held  that  it  was  not  essential  to  constitute  the  offence  of 
larceny  that  the  taking  should  be  luori  causa,  that  taking 
fraudulently,  with  an  intent  wholly  to  deprive  the  owner  of 
the  property,  was  sufficient,  and  the  prisoner  was  convicted. 

These  cases  will  be  sufficient  to  illustrate  the  principles  and 
the  distinctions  upon  which  this  case  will  be  decided. 

It  is  conceded  that  the  law  is  settled  with  us  according  to 
the  rule  of  the  common  law,  and  the  approved  definition  of 
larceny,  given  by  Mr.  East,  in  Easfs  P.  C,  ch.  16,  §  1,  where 
it  is  said  to  be  "  the  wrongful  or  fraudulent  taking  and  carry- 
ing away,  by  any  person,  of  the  mere  personal  goods  of 
another  from  any  place,  with  a  felonious  intent  to  convert  them 
to  his  (the  taker's)  own  use,  and  make  them  his  own  prop- 
erty, without  the  consent  of  the  owner."  And  it  has  been 
uniformly  held  that  the  felonious  intent  must  manifest  a  pur- 
pose to  deprive  the  owner  wholly  of  his  property. 

The  definition  given  by  Eyre,  B.,  Pear's  case,  East's  P.  C, 
ch.  16,   §   12,  that  larceny  is  the  wrongful  taking  of  goods 


NOVEMBER  TERM,  1875.  181 

State  V.  Davis. 

■with  intent  to  spoil  the  owner  of  them  causa  lueri,  would 
seem  to  be  too  narrow,  because  the  law  considers  not  only  and 
always  the  effect  of  gain  to  the  taker  as  an  essential  to  the 
crime,  but  also  the  deprivation  to  the  owner  of  his  property. 
Either  will  be  sufficient  in  the  evidence  of  larceny.  2  Arch. 
Cr.  Pr.  &  PI.  389-392. 

It  is  interesting,  however,  to  notice  the  broader  definition 
of  theft  or  larceny  in  the  civil  law,  and  how  nearly  it  accords 
with  the  efforts  to  reach,  by  criminal  punishment,  the  reck- 
less temporary  use  and  abuse  of  the  property  of  others  by 
taking  from  an  owner  who  does  not  consent. 

Just.  Ins.,  lib.  4,  tit.  1,  thus  defines  it:  ''  Furtum  est  con- 
tredatio  fraudulosa,  lucri  faciendi  gratia,  vel  ipsius  rei,  vel 
etiam  usus  ejus,  possessionisve  ;  quod  lege  naturali  prohibitum 
est  admittere.'^  Thus  not  only  the  fraudulent  taking  of  the 
thing  itself,  but  the  using  and  possessing  anything  by  fraud 
for  the  sake  of  gain,  was  theft  by  the  civil  law.  But  this 
does  not  agree  with  the  law  as  settled  in  our  common  law 
courts,  and  the  taker  must  intend  to  deprive  the  owner  wholly 
of  his  property. 

This  is  the  conclusion  to  which  Chief  Justice  Green  came, 

■as  it  appears  reluctantly,  in  the  case  of  The  State  v.  South, 

and  against  which  Judge  Sharswood  protests  in  the  note  to 

Queen  v.  Halloway,   1  Den.  C.  C.  376,  reasoning  strongly 

for  an  extension  of  the  definition  of  larceny. 

Doubtless  the  severe  punishment  of  felony  under  the  old 
English  law  has  led  to  this  more  restricted  construction,  but 
the  lighter  penalties  which  now  are  inflicted  would  seem  to 
make  an  extension  of  the  crime  of  theft  or  larceny  desirable, 
even  to  the  limits  of  the  civil  law  definition. 

There  has  been  no  case  decided  in  this  state,  that  has  held 
that  where  the  taker  had  no  intention  to  return  the  goods,  that 
the  taking  was  merely  temporary.  Nor  is  there  anything  that 
should  control  the  action  of  a  jury,  or  the  court  acting  as  such 
under  the  statute,  when  they  find  that  the  party  having  no 
3uch  intent  is  guilty  of  larceny.  It  would  be  a  most  dan- 
^gerous  doctrine  to  hold  that  a  mere  stranger  may  thus  use 
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and  abuse  the  property  of  another,  and  leave  hira  the  bare 
chance  of  recovering  it  by  careful  pursuit  and  search,  without 
any  criminal  responsibility  in  the  taker. 

The  Court  of  Quarter  Sessions  are  advised  that  the  verdict 
is  right,  and  should  not  be  disturbed. 


THE  STATE,  EX  EEL.  NORTON   C.   RICARDO  v.  THE   COURT 
OF  COMMON  PLEAS  OF  PASSAIC. 

Mandamus  will  not  be  allowed  to  require  the  Court  of  Common  Pleas  to> 
discharge  an  insolvent  debtor  because  a  dissatisfied  creditor  fails  to 
pay  the  weekly  sum  for  his  support.  The  proper  remedy  to  review  an 
order  refusing  the  discharge,  is  a  writ  of  certiorari. 


In  matter  of  insolvency.  On  application  for  mandamus 
to  require  the  Court  of  Common  Pleas  of  Passaic  county  to 
discharge  the  relator  as  an  insolvent  debtor,  &c. 

Argued  at  June  Term,  1875,  before  Justices  Scudder,, 
Knapp  and  Dixon. 

For  the  application,  John  Hopper. 

Contra,  8.  Tuttle. 

The  opinion  of  thes court  was  delivered  by 

ScuDDER,  J.  Norton  C.  Ricardo,  an  insolvent  debtor, 
applies  for  a  writ  of  mandamus  to  be  directed  to,  and  requir- 
ing the  Court  of  Common  Pleas  of  the  county  of  Passaic  to 
discharge  the  said  Ricardo,  by  reason  of  the  failure  of  pay- 
ment of  the  sum  of  $2  per  week,  according  to  the  agreement 
and  undertaking  of  Walter  Shafer,  a  dissatisfied  creditor. 
Ricardo  applied  for  such  discharge,  and  the  court,  on  Majr 
15th,  1875,  refused  to  grant  the  same. 
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This  refusal  was  on  the  ground  that  as  the  debtor  was  not 
in  actual  confinement,  but  at  large  on  his  bond,  payment  to 
him,  or  to  the  jailer,  of  the  weekly  sum  for  his  support, 
could  not  be  required. 

That  the  debtor  who  has  given  bond  to  the  plaintiff,  on 
his  arrest,  is  not  in  confinement,  nor  bound  to  surrender  him- 
self into  custody  until  the  Court  of  Common  Pleas  make  a 
final  decision  of  the  matter,  is  determined  in  JDoremus  v. 
Bush,  1  Vroom  85. 

The  Court  of  Common  Pleas  have,  therefore,  adjudged, 
that  the  stipulation  to  pay  $2  per  week  does  not  apply  to  this 
class  of  debtors,  who  are  not  in  confinement  and  require  no 
support,  and  refused  a  discharge  for  non-payment. 

We  are  now  asked  to  reverse  this  decision,  and  direct  the 
Court  of  Common  Pleas  to  pronounce  another  judgment,  and 
discharge  the  debtor.  As  this  was  a  judicial  determination 
of  the  Court  of  Common  Pleas  in  a  matter  where  they  have 
jurisdiction,  and  they,  in  the  exercise  of  their  discretion,  have 
settled  the  question,  there  is  no  power  in  this  court,  by  a  writ 
of  mandamus,  to  control  and  reverse  their  judgment. 

We  will  not  determine  on  this  application  whether  they 
were  right  or  wrong  in  their  construction  of  the  act ;  a  review 
can  only  be  had  on  certioran. 

The  office  of  the  writ  of  mandamus  is  clearly  stated  in 
Roberts  v.  Holsworth,  5  Halst  57,  where  it  is  said,  that  "  to 
officers  a  writ  of  mandamus  may  go  to  direct  them  how  to 
proceed,  and  what  to  do,  but  a  mandamus  to  a  court  only 
directs  them  to  proceed  according  to  law,  and  does  not  direct 
them  how  to  proceed.  The  furthest  we  have  ever  gone  in 
these  cases  of  mandamus,  is  on  appeal  to  the  Common  Pleas 
from  the  judgment  of  a  justice,  where  we  have  directed  the 
Court  of  Common  Pleas  to  restore  an  appeal  which  had  been 
dismissed.  But  this,  in  effect,  is  nothing  more  than  ordering 
them  to  proceed,  and  not  directing  the  manner  in  which  they 
shall  proceed." 

It  is  said  in  High  on  Extraordinary  Legal  Remedies,  §  156,, 
that  this  rule  may  be  regarded  as  established  by  an    over- 


184  NEW  JERSEY  SUPREME  COURT. 

Wert  V.  Strouse. 

whelming  current  of  authority,  both  English  and  American, 
that  a  mandamus  will  not  lie  to  control  the  exercise  of  the 
discretion  of  inferior  courts,  and  where  such  courts  have  acted 
judicially  upon  a  matter  properly  presented  to  them,  their 
decision  cannot  be  altered  or  controlled  by  mandamus  from 
a  superior  tribunal. 

See  also.  Fish  v.  Weathei'wax,  2  Johns.  Cases  217-23 ; 
Oneida  Common  Pleas  v.  People,  18  Wend.  79;  Sturgis  v. 
Joy,  2  PJl.  &  Bl.  739 ;  Queen  v.  Blanshard,  13  Ad.  &  El. 
{N.  S.)  318;  Ex  parte  Newman,  14  Wall.  152. 

There  are  also  many  cases  in  our  own  court  which  agree 
with  this  principle,  and  with  the  cases  above  cited.  Squier 
V.  Gale,  1  Halst.  157;  Anonymous,  2  Halst.  160;  Prickett's 
Case,  Spencer  134;  Blanchard's  Case,  3  Green  478;  Stout  v. 
Hopping,  2  Harr.  471 ;  Cortelyou  v.  Ten  Eych,  2  Zah.  45 ; 
Ferris  v.  Munn,  lb.  161. 

In  State  v.  Stiles,  7  Halst.  296,  an  order  was  made  by  three 
Judges  of  the  Court  of  Common  Pleas  for  the  discharge  of 
the  debtor  from  imprisonment,  because  the  creditor  failed  to 
pay  the  weekly  allowance.  A  certiorari  was  brought  to  set 
aside  the  order,  and  the  order  to  discharge  was  affirmed.  If 
the  discharge  be  refused,  as  in  this  case  under  consideration, 
a  writ  of  certiorari  will  lie,  and  it  is  the  only  appropriate 
remedy  for  an  appeal. 

As  the  debtor  has  a  remedy  in  the  usual  course  of  proceed- 
ings at  law  for  review  of  the  judgment  of  the  inferior  court, 
he  is  not  entitled  to  the  extraordinary  writ  of  mandamus. 
The  motion  for  mandamus  is  refused. 


JOSEPH  K.  WERT  v.  LEMAN  K.  STROUSE. 

In  actions  of  tort,  it  is  usual  and  proper  to  endorse  the  judges'  order 
for  bail  on  the  capias. 

The  affidavits  need  not  be  actually  filed  before  the  writ  is  issued,  and 
arrest  made,  in  actions  of  tort.     Aliter  in  actions  on  contract. 
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In  actions  for  seduction,  it  is  suflScient  for  the  aflSdavits  to  show  a 

cause  of  action,  without  a  special  cause  for  ordering  bail. 

Where  a  daughter  is  over  the  age  of  twenty-one  years,  if  she  still 

lives  in  her  father's  house,  and  is  in  a  position  where  he  enjoys  and 

can  command  her  services,  he  may  maintain  the  action. 

Wliere  the  order  on  the  writ  is  endorsed  before  the  teste,  by  obvious 

mistake  of  the  month,  the  court  will  give  the  plaintiff  the  benefit  by 

the  statute  of  amendments  by  overlooking  the  exception. 


Ou  motion  to  discharge  the  defendant  from  arrest  upon 
filing;  common  baiL 

Argued  at  June  Term,  1875,  before  Justices  Scudder, 
Knapp  and  Dixon. 

Por  the  defendant,  J.  G.  Shipman. 

For  the  plaintiff,  C.  A.  SkiUman. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  plaintiff  brought  an  action  of  trespass 
•on  the  case  for  the  seduction  of  his  daughter.  The  defendant 
was  arrested  by  capias  ad  respondendum,  March  11th,  1875, 
and  gave  bond  for  his  appearance.  Before  filing  special  bail 
upon  the  return  of  the  writ,  motion  is  made  in  his  behalf  to 
•quash  the  writ  of  capias,  or  to  discharge  the  defendant  on 
filing  common  bail. 

It  is  objected  that  the  order  for  arrest  was  endorsed  upon 
the  capias,  and  was  not  separate  from  the  writ.  The  idea 
that  this  was  wrong,  comes  from  the  practice  in  actions 
founded  on  contract,  where  the  judges'  order  is  distinct  from 
the  writ.  But  the  order  for  arrest  and  fixing  the  amount  of 
bail  in  actions  for  tort  has  always  been  endorsed  on  the  capias 
in  the  practice  of  our  state.  This  is  so  well  understood  that 
I  can  recall  no  case  in  our  reports  were  the  objection  has 
been  made.  But  in  Carter  v.  Drake,  10  Wend.  619,  an  action 
brought  for  seduction,  the  practice  is  correctly  given  as  fol- 
lowed in  our  courts.     The  court  there  say,  that  it  is  usual 
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and  proper  to  endorse  the  order  to  hold  to  bail  on  the  capias  ,- 
but  it  is  not  indispensable  that  it  should  be  so  endorsed.  It 
may  be  on  a  separate  paper,  and  provided  the  authority  exists^ 
and  is  in  the  possession  of  the  officer,  or  under  his  control,  the 
defendant  is  properly  held  to  bail,  whether  it  be  endorsed  on 
the  writ  or  not. 

In  the  present  case  there  was  an  endorsement  on  the  capias 
signed  by  the  judge,  ordering  the  defendant  to  be  held  to  bail 
in  a  certain  sum.     This  is  correct  practice. 

It  is  farther  urged,  that  the  affidavits  were  filed  March  23d, 
1875,  which  time  was  after  bail  was  required  by  the  order  of 
the  court,  and  after  the  arrest  was  made.  It  is  insisted  that 
in  all  cases  the  affidavits  must  be  actually  filed  before  the 
capias  can  issue. 

The  affidavits  were  made  March  9th,  1875,  which  was 
before  the  order  was  signed,  or  the  writ  issued.  They  were' 
doubtless  presented  to  the  judge,  and  there  was  some  delay  in 
filing;  but  they  were  afterwards  filed  long  before  the  writ 
was  returnable.  It  is  the  better  practice  to  file  the  affidavits- 
upon  which  the  oixler  is  made,  promptly  after  they  have  been 
submitted  to  the  judge  or  commissioner,  but  the  delay  of  a 
few  days,  as  in  this  case,  is  not  fatal  to  the  writ  in  actions 
founded  on  tort. 

In  actions  upon  contract,  the  affidavits  and  the  judges' 
order  for  bail  must  both  be  filed  before  the  capias  is  issued.. 
Nix.  Dig.  *330,  §  1.* 

The  defendant's  counsel  in  stating  this  objection,  relied  on 
section  55  of  practice  act  in  Rev.,  p.  856,  This  is  a  re- 
enactment  in  part  of  an  old  statute  of  February  2d,  1799,. 
by  adding  to  section  1  of  that  statute,  section  4  as  a  proviso, 
in  one  section.  Nix.  Dig.  *651.  These  two  sections,  as  they 
stood  in  the  original  act,  related  to  two  different  kinds  of 
action.  The  first  section  applied  to  bailable  actions  only  ;; 
the  fourth  section  included  non-bailable  actions.  Section  1 
contained  the  requirement  that  an  affidavit  should  first  be 
made  and  filed  of  the  cause  of  such  action.  The  prior  mak- 
ing and  filing    of  the  affidavit  were  the  foundation    of  the 

*Rev.,  p.  8)7,  ?  58. 
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plaintiff's  authority  to  issue  a  eapias  in  bailable  actions,  with- 
out a  judge's  order.  But  the  proviso  in  section  4  made  the 
court's  or  judge's  order  the  base  of  the  authority  to  issue  the 
writ  for  arrest  in  non-bailable  actions,  and  for  such  sum  as 
the  court  or  judge,  under  the  circumstances  of  the  case,  should 
think  proper  to  direct.  In  the  first  case,  the  plaintitf  could 
make  oath  of  a  sum  certain  as  his  due,  and  required  no  judge's 
order  to  fix  the  amount ;  but  in  the  latter  case  the  amount 
being  unliquidated,  the  court  or  judge  must  determine  for 
what  sum  the  defendant  shall  be  held  to  bail.  The  plaintiif 
was  not  allowed  to  fix  his  own  measure  of  damages. 

Since  the  act  of  March  9th,  1842,  respecting  imprisonment 
for  debt  in  case  of  fraud,  a  judge's  or  commissioner's  order  to 
hold  to  bail  is  essential  both  in  what  were  formerly  bailable 
and  in  non-bailable  actions.  No  one  can  now  be  arrested 
in  any  civil  action,  either  upon  contract  or  in  tort,  without 
such  officer's  order,  and  such  order  must  be  made  on  proof;; 
but  the  affidavit  upon  which  the  order  is  based  need  not  be 
filed  prior  to  the  issuing  of  the  capias,  unless  the  statute  so- 
directs,  which  is  done  in  all  actions  founded  on  contract. 

Actions  for  torts  are  within  the  proviso  at  the  end  of  sec- 
tion 55,  as  it  stands  in  the  revision  of  1874.  Any  court  or 
judge  may  order,  as  theretofore,  that  is,  upon  the  presenta- 
tion of  proper  affidavits  to  establish  the  facts  upon  which  the 
application  for  arrest  is  made,  that  the  defendant  be  held  to- 
special  bail,  in  such  sum  as  the  said  court  or  judge,  under  the 
circumstances  of  the  case,  shall  think  proper  to  direct,  which 
sum  shall  be  endorsed  on  the  process.  There  is  no  statutory 
requirement  here  that  the  affidavit  shall  be  first  filed. 

In  Chitty's  Arch.  Practice  {12fh  eel,  1866,)  763,  764,  where 
practical  directions  are  given  for  obtaining  a  judge's  order 
for  arrest  in  the  Court  of  Queen's  Bench,  it  is  said  that  the 
affidavits  are  left  with  the  judge's  clerk.  If  he  should  fail 
to  file  them  before  the  capias  is  sued  out,  it  would  not  be  the 
plaintiff's  fault,  and  there  is  no  intimation  given  that  the 
writ  would  be  a  nullity.     The  writ  is  issued  upon  the  judge's- 
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•order,  and  that  depends  on  the  affidavit  which  is  produced 
to  him. 

It  is  further  contended  by  the  defendant,  that  the  affidavit 
upon  which  the  arrest  was  made  is  insufficient .  in  substance 
to  hold  to  baih  It  is  alleged  that  it  shows  no  special  cause 
for  arrest.  The  general  rule  is  well  settled  that  in  actions 
for  tort,  to  warrant  an  order  for  bail,  the  affidavit  must  not 
-only  disclose  a  good  cause  of  action,  but  some  special  cause 
for  ordering  bail.     Benson  ads.  Bennett,  1  Butcher  166. 

The  exceptions  to  this  rule  cited  in  the  above  case,  are  where 
there  has  been  an  outrageous  battery,  or  mayhem,  and  actions 
for  seduction.  A  severe  rule  has  been  applied  to  actions  for 
seduction  by  the  supplement  to  our  insolvent  debtors'  act, 
approved  March  30th,  1865,  {Nix.  Big.  417)*  by  which  persons 
arrested  or  in  confinement  for  such  cause  cannot  be  discharged 
by  the  same  proceedings  as  other  defendants.  This  indicates 
the  just  sentiment  and  practice  of  our  law  towards  the  seducer. 
He  finds  small  favor  in  our  courts  from  the  time  proceedings 
ai'e  commenced  until  they  are  ended  against  him.  The  act  is 
properly  classed  with  outrageous  battery  and  mayhem,  and 
needs  no  special  circumstances  to  make  it  more  injurious  to 
the  plaintiff  before  an  arrest  is  ordered.  But  if  such  were 
required,  they  appear  in  the  affidavits  made  in  this  case.  It 
is  stated  therein  that  the  defendant  has  left  the  place  where 
he  lived,  and  the  employment  he  had  there ;  and  that  he  has 
sold  and  conveyed  the  house  owned  and  occupied  by  him, 
and  removed  to  a  distant  county.  These  are  sufficient  to 
justify  the  plaintiff's  complaint  that  he  will  be  in  danger  of 
losing  his  remedy  if ^  the  action  is  commenced  by  summons. 
But  these  facts  are  unnecessary,  as  he  is  directly  and  particu- 
larly charged  with  the  seduction  of  the  plaintiff's  daughter. 

It  also  sufficiently  appears  that  although  the  daughter  was 
over  the  age  of  twenty-one  years  she  still  lived  in  her  father's 
house,  and  was  in  a  position  where  he  enjoyed  and  could 
connuand  her  services  in  his  family.  This  fulfils  the  techni- 
cal requirement,  that  she  should  render  some  service  in  her 

*  Rev.,  p.  502,  2  16. 
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father's  family  to  entitle  her  to  the  action.  Sutton  v.  Hof~ 
man,  3  Vroom  58. 

The  order  endorsed  on  the  capias  is  dated  February  10th, 
1875,  while  the  writ  was  tested  March  10th,  1875,  and  the 
arrest  was  made  March  11th.  This  is  manifestly  a  mere  cleri- 
cal error  and  oversight.  It  is  amendable,  and  may  be  consid- 
ered as  amended  to  March  10th,  1875,  without  actual  amend- 
ment, as  the  court  will  give  the  plaintiff  the  benefit  of  the 
statute  by  overlooking  the  exception.     2  Ch.  Arch.  Pr.  1561. 

The  motion  to  quash  the  writ,  or  discharge  the  defendant 
on  common  bail,  is  refused. 

Cited  in  Blaker's  Eafrs  v.  Receivers,  3  Stew.  244. 


JOHN  A.  BROWN  v.  ROBERT    E.    PETERSON   AND  EDWARD* 
P.  CARPENTER. 

If  the  causes  for  reversal  on  certiorari  be  not  written  down,  and  filed  with 
the  clerk  within  thirty  days  after  the  return  is  made  and  completed, 
unless  good  cause  be  shown,  the  writ  will  be  dismissed. 

On  certiorari  to  the  Court  of  Common  Pleas  of  Burlington 
county. 

Argued  at  June  Term,  1875,  before  Justices  Scudder,, 
Knapp  and  Dixon. 

For  the  plaintiff,  H.  A.  Drake. 

For  the  defendants,  C.  E.  Hendriehson. 

The  opinion  of  the  court  was  delivered  by 

ScUDDER,  J.  This  writ  of  certiorari  Avas  returned  Febru- 
ary Term,  1875.  The  reasons  for  reversal  were  filed  May 
21st,  1875.     Rule  sixty  of  Rules  of  the  Supreme  Court,  Nix^ 
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Dig.,  p.  1085,  requires  the  plaintiff  in  certioran  to  write  down 
the  causes  upon  which  he  will  rely  for  the  reversal  of  the 
judgment,  and  file  the  same  with  the  clerk  within  thirty  days 
after  the  return  shall  be  made  and  completed ;  and  that  the 
plaintiff  bring  on  the  argument  at  the  next  term,  without 
further  notice ;  and  if  he  neglect  so  to  do,  without  good  cause 
shown,  the  certiorari  shall  be  dismissed,  with  costs.  The 
plaintiff  must  both  file  his  reasons  in  due  time,  and  bring  the 
cause  on  for  argument  at  the  next  term.  If  he  fail  to  do 
either,  the  certiorari  will  be  dismissed,  unless  good  cause  be 
shown  for  the  delay.  The  defendants'  counsel  moved  to 
dismiss  the  writ,  because  the  reasons  were  not  filed  in  time. 
No  cause  whatever  was  shown  why  they  were  not.  The  court, 
however,  heard  the  points  discussed,  and  find  no  strong  merits 
in  the  plaintiff's  case,  nor  any  extreme  hardship,  which  would 
incline  us  to  relax  the  rule  if  we  had  the  powder.  But  the 
rules  of  the  court  are  the  law  of  the  court,  and  are  to  be 
•enforced  in  all  cases.  In  the  absence  of  good  cause  shown, 
there  is  no  right  to  overlook  any  of  the  requirements  of  the 
rule  under  consideration.  TIk)  certiorari  must  be  promptly 
prosecuted,  and  ample  time  given  to  the  defendant  to  prepare 
to  answer  the  reasons  assigned,  otherwise  the  writ  will  be  dis- 
missed. 

It  is  ordered  that  the  writ  of  certiorari  be  dismissed,  with 
costs. 


THE  STATE,  NEW  BRUNSWICK  RUBBER  COMPANY  ET  AL., 
■PROSECUTORS,    v.    THE    COMMISSIONERS    OF    STREETS 
AND  SEWERS  IN  THE  CITY  OF  NEW  BRUNSWICK. 

1.  An  act  of  the  legislature  authorizing  commissioners  to  assess  a  portion 
of  the  costs  of  a  sewer  upon  lands  drained  thereby,  to  be  apportioned 
in  the  manner  deemed  by  them  just  and  equitable,  will  not  support 
any  assessment  made  on  such  lands. 

2.  The  report  of  commissioners  must  show  on  its  face  a  compliance  with 
all  legal  rules,  the  observance  of  which  is  necessary  to  constitute  a 
valid  assessment. 
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3.  An  assessment  for  such  an  improvement  upon  designated  lands,  in 
proportion  to  area  or  frontage,  is  not,  as  a  method  of  assessment,  sup- 
portable. 

4.  Prosecutor  connecting  his  lands  assessed  with  the  sewer  is  not  thereby 
estopped  from  questioning  the  legality  of  the  assessment. 


On  certiorari  to  remove  the  assessment  for  construction  of 
sewers  in  the  city  of  New  Brunswick. 

Argued  at  June  Term,  1875,  before  Justices  Scudder  and 
Knapp. 

For  the  plaintiffs,  Abel  I.  Smith  and  I.  W.  Scudder. 
For  the  defendants,  A.  V.  Schenck. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  This  writ,,  with  twenty-one  others,  issued  out 
of  this  court  at  the  instance  of  eighty-three  prosecutors, 
brings  up  the  assessment  of  the  "commissioners  of  sti'eets  and 
sewers  in  the  city  of  New  Brunswick,"  made  against  the 
lands  of  the  prosecutors  and  others  for  the  cost  of  building 
certain  sewers  in  that  part  of  the  territorial  limits  of  the  city 
of  New  Brunswick,  designated  by  the  commissioners  as 
^' Sewer  District  No.  1." 

By  agreement  of  the  parties,  the  return  to  one  of  said  writs 
is  to  be  taken  as  the  return  to  all.  The  testimony  taken  in 
one  case  to  be  used  in  all,  and  the  cases  to  be  heard  together. 
The  same  questions  are  involved  in  each  case ;  they  were 
presented  to  the  court  in  one  argument,  and  the  decision  in 
one  case  will  control  the  others.  The  reasons,  seventeen  in 
number,  assail  the  validity  and  binding  force  of  the  act 
authorizing  the  assessment,  the  principles  upon  which  the 
assessment  was  made  as  reported  by  the  commissioners,  and 
the  legality  of  the  proceedings  of  the  commissioners  in  laying 
the  assessment. 

The  act  of  March  23d,  1871,  (Pamph.  Laws  795,)  appoints 
oertain  persons  to  be  called  "  Commissioners  of  Streets  and 
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Sewers  in  the  city  of  New  Brunswick,"  and  empowers  them 
to  construct  sewers,  culverts  and  drains  within  the  Kmits  of 
said  city,  conformably  to  a  general  plan  to  be  adopted  by  the 
said  commissioners.  And  by  the  seventeenth  section  of  that 
act  it  is  provided  that  upon  the  completion  of  any  sewer,  or 
the  section  of  a  sewer  or  drain,  and  other  works  connected 
therewith,  the  said  commissioners  "  shall  ascertain  the  whole 
cost  thereof,  and  the  size  of  all  lots  or  separate  parcels  of 
ground  drained  thereby,  and  shall  fix  the  amount  to  be  paid 
for  each  in  such  proportions  as  may,  in  the  judgment  of  said 
commissioners,  be  just  and  equitable."  By  the  third  section 
of  the  supplement  to  the  above  act,  approved  March  25th, 
1874,  (Pamph.  Laws  479,)  one-fourth  of  the  whole  cost  of 
such  sewer,  or  section  of  a  sewer,  is  directed  to  be  paid  by  the 
city  of  New  Brunswick,  and  the  remaining  three-fourths  are  to 
be  assessed  in  the  manner  provided  for  in  the  original  act. 

The  commissioners,  in  the  summer  of  1871,  entered  upon 
the  construction  of  sewers  in  "  District  No.  1 "  in  said  city,, 
and  contracts  were  awarded  for  the  building  of  the  same  in 
three  separate  sections  or  divisions.  On  the  30th  of  April, 
1874,  the  assessment  for  the  cost  of  the  sewers  in  the  whole 
district  was  adopted,  and  notice  of  the  assessment,  as  required 
by  the  act,  was  published  on  the  5th' of  May  following.  By 
that  notice  it  appears  that  the  aggregate  assessment  for  the 
sewers  in  the  district  amounted  to  the  sum  of  $298,141.03, 
one-quarter  of  which  sum  was  directed  by  the  commissioners 
to  be  paid  by  the  city,  and  the  remaining  three-quarters  were 
assessed  upon  the  lots  abutting  on  the  streets  through  which 
the  sewers  were  made,  including  the  property  belonging  to 
the  prosecutors.     There  was  also  assessed  upon  certain   of 

the  lots  the  sum  of  | ,  for  lateral  sewers.     A  copy  of 

the  newspaper  in  which  the  notice  was  published,  made  an 
exhibit  in  the  cause,  furnishes  the  only  evidence  before  the 
court  of  the  several  amounts  assessed,  and  what  lots  or  parcels 
of  land  are  assessed  for  the  improvement. 

The  power  to  tax,  for  the  expense  of  local  public  improve- 
ments, lands  peculiarly  benefited  by  such  improvements,  in 
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proportion  to,  and  to  the  extent  of  the  benefits  received,  wheni 
properly  authorized  by  legislative  enactment,  is  not  drawn  in 
question  in  these  cases.  The  claim  of  the  prosecutors  is,  that 
there  is  no  law  authorizing  such  tax  in  this  case ;  that  the 
act  under  which  the  commissioners  have  sought  to  impose 
this  special  assessment  is  invalid.  If  the  authority  exists  in. 
the  commission  to  levy  this  special  tax,  it  must,  so  far  as 
respects  the  lots  drained,  be  derived  solely  from  the  pro- 
visions of  the  seventeenth  section  of  the  act  of  1871,  above 
cited.  It  must  be  found  in  the  terms  of  that  section,  or  arise 
out  of  them  by  fair  and  reasonable  implication.  It  is  not 
sufficient  that  the  legislative  act  merely  declares  that  the  cost, 
or  a  part  of  the  cost  of  the  improvement,  shall  be  assessed 
upon  the  lots  drained  by  the  sewers  to  be  built.  It  must,  as 
well,  establish  some  rule — some  definite  scheme — within  con- 
stitutional limits,  for  the  apportionment  of  the  tax  upon  the 
lands  on  which  such  special  burthen  is  imposed.  An  act  of 
the  legislature,  directing  a  tax  for  a  local  improvement  to  be 
imposed  upon  particular  lands,  to  be  legal  or  effectual,  must 
consist  of  something  more  than  a  mere  authorization  to  assess 
a  sum  of  money,  the  cost  of  a  local  improvement  upon  the 
designated  property — the  act  must  determine  the  mode  of  dis- 
tributing the  burthen ;  the  property  out  of  which  the  tax  is 
to  be  made  must  be  designated,  and  some  certain  standard  of 
assessments  established ;  it  cannot  properly  be  left  by  the 
legislature  to  the  discretion  of  others  to  fix  the  method.  This 
is  substantially  what  was  said  by  this  court  in  State,  Gaines^ 
pros.,  V.  Hudson  County  Avenue  Commissioners,  8  Vroom  12. 
To  a  like  effect  is  the  language  of  the  Court  of  Errors  in 
State,  Agens,  v.  City  of  Newark,  lb.  415;  the  Chief  Justice,, 
in  delivering  the  opinion  of  the  court  in  that  case,  says :  "  The 
only  safe  rule  is,  that  the  statute  authorizing  the  assessments 
shall  itself  fix  either  in  terms  or  by  fair  implication  the  legal 
standard  to  which  such  assessments  must  be  made  to  conform. 
In  no  other  way  can  property  be  adequately  protected."  The 
assessment  is,  by  the  act,  directed  as  to  three-fourths  of  the 
Vol.  IX.  N 
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cost  of  the  improvement,  to  be  made  upon  the  lands  drained 
by  the  sewers,  and  the  division  of  the  burthen  amongst  the 
various  lots  and  parcels  answering  to  the  designation,  is  left 
to  the  unlimited  discretion  of  the  commissioners,  such  distri- 
bution is  not  proportioned  to,  nor  limited  in  extent  to  the 
benefits  conferred ;  it  is  not  regulated  by  any  defined  rule  or 
standard  of  assessment ;  on  the  contrary,  the  act,  if  valid,  has 
reposed  in  these  commissioners  authority  to  tax  specially 
designated  property,  for  a  large  part  of  the  cost  of  a  public 
improvement,  untrammeled  by  rule  or  principle,  in  the  exercise 
of  which  authority  they  are  permitted  to  divide  this  burthen, 
and  impose  it  on  the  specified  lands,  in  such  manner  as  they, 
in  their  judgment,  may  think  just  and  equitable.  In  State  v. 
Mayor,  &c.,  of  Pater  son,  8  Vroom  412,  an  assessment,  certi- 
fied to  have  been  equitably  made,  was  set  aside  as  governed 
by  no  rule.  It  is  not  perceived  how  a  legislative  enactment, 
which  provides  no  rule  or  standard  for  making  an  assessment 
for  a  public  work,  can  have  higher  claim  to  validity.  The 
want  of  proper  limitation  in  this  act,  upon  the  exercise  of  the 
power  to  assess,  cannot  be  supplied  by  intendment,"  as  was 
•done  in  the  case  of  the  village  of  Passaic  charter,  Passaic  v. 
State,  8  Vroom  538 ;  there  is  nothing  in  the  kct  to  support 
such  an  intendment ;  construction  cannot  aid  it ;  nothing 
short  of  legislation  can  cure  a  defect  so  radical.  Were  it 
within  the  range  of  judicial  power  to  aid  by  construction  the 
act  under  which  the  commissioners  proceeded,  the  assessment, 
as  the  return  to  the  writ  shows,  is  equally  and  fatally  defective. 
However  valid  the  law  under  which  an  assessment  is  made 
may  be,  the  assessment  must  show  on  its  face  the  priuciples 
»on  which  it  was  made,  and  such  principles  must  be  accordant 
with  legal  requirements.  The  assessment,  as  returned,  shows 
the  amount  assessed  upon  certain  designated  lots,  and  states, 
in  the  language  of  the  act,  that  such  amount  was  fixed  and 
ascertained  by  the  commissioners,  as  in  their  judgment,  just 
and  equitable ;  it  does  not  affirmatively  appear,  by  the  assess- 
ment as  returned,  that  tax  was  confined  to,  or  even  imposed 
upon  the  property  drained  by  the  sewers,  no  allusion  is  made 
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to  benefits  conferred  by  the  improvement  upon  the  property 
assessed,  nor  is  any  intimation  given  that  the  assessment  was 
distributed  with  any  reference  to  benefit ;  so  far  as  the  return 
discloses,  the  assessments  are  purely  arbitrary,  and  insupport- 
able under  the  rules  as  settled  in  the  courts  of  this  state. 

If  resort  be  had  to  the  testimony  taken  in  the  cases,  it 
would  seem  that  the  scheme  of  assessment  as  presented  by  the 
•engnieer,  and  accepted  and  adopted  as  the  return  shows  by 
the  commissioners,  assessed  upon  the  property  six  cents  and 
one  mill  for  each  square  foot  of  surface  of  so  much  of  each 
lot  abutting  on  any  street  in  which  a  sewer  is  built,  as  lies 
within  fifty  feet  of*  the  street  line,  and  for  the  remainder  of 
.such  lot,  three  cents  and  one  mill  per  square  foot.  Whether 
or  not  this  is  by  reason  of  the  especial  benefit  to  such  prop- 
erty, or  is  in  proportion  to  the  benefits  received  by  the  lands 
assessed,  and  not  in  excess  of  such  especial  benefits,  does  not 
appear.  It  may,  possibly,  meet  all  these  conditions,  but  the 
judgment  of  the  commissioners'  as  to  whether  it  does  or  not, 
is  absent,  the  testimony  does  not  show  it,  and  there  is  no 
presumption  of  law  or  fact  that  it  is  so. 

An  assessment  for  a  street  or  sewer  so  apportioned  on  the 
lands  that  it  happens  to  be  coincident  with  the  proportion  of 
area  of  those  lands,  may,  like  an  as.sessment  on  frontage,  be 
according  to  the  rule  of  benefits  as  established  by  law,  and  if 
commissioners,  acting  under  that  rule,  so  find  and  assess  prop- 
erty, that  is,  if  they,  in  assessing  property  specially  benefited, 
under  the  proper  rule  for  such  assessments  that  the  area  or 
frontage  of  the  assessable  property  corresponds  with  the  bene- 
fits to  such  property,  it  would  be  a  proper  assessment,  and 
sustainable  in  the  absence  of  evidence  to  show  an  error  in 
judgment ;  the  mere  fact  that  an  assessment  laid  on  property 
peculiarly  benefited  in  proportion  to  benefits,  and  limited 
thereto,  corresponds  with  area  or  frontage,  will  not  overturn 
such  assessment. 

But  area  or  frontage  as  a  basis  of  assessment,  other  than 
for  sidewalks,  does  not  meet  the  legal  rule  upon  which  lands 
peculiarly  benefited  can  be  assessed  for  local  improvements; 
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and  so  far  as  appears  by  the  testimony,  area  was  adopted  by 
the  commissioners  as  the  measure  of  the  assessment. 

It  seems  to  me  to  be  quite  clear  that  the  act  creating  the 
commission  and  authorizing  the  sewers  to  be  built,  fails  to 
provide,  either  in  terms  or  by  implication,  a  legal  mode  for 
the  assessment  in  question. 

That  the  commissioners,  so  far  as  appears  by  the  return  to 
the  writs,  have  proceeded  upon  no  recognized  legal  rule  in 
making  the  assessment,  nor  indeed  upon  any  rule. 

And  the  testimony  shows  that  the  assessment,  as  actually 
made,  left  out  of  view  the  consideration  of  benefits,  as  their 
guiding  rule. 

The  defendants  in  certiorari  insist  that,  although  that  part 
of  the  act  of  1871,  under  which  the  commissioners  acted  in 
making  the  assessment,  may  be  within  constitutional  inhibi- 
tion, yet  the  prosecutors  having  stood  by  and  seen  the  work 
of  constructing  the  sewers  initiated  and  proceeded  with  to 
completion ;  part  of  them  having  connected  with  the  sewers, 
and  some  or  one  having  purchased  lands  assessed  after  the 
assessment  laid,  and  assumed  payment  of  the  assessment  as 
part  of  the  consideration,  are  not  at  liberty  to  avail  them- 
selves of  the  errors  and  defects  existing,  they  having,  by 
their  acquiescence,  waived  all  defects,  w'hether  constitutional: 
or  otherwise.  That  their  laches,  in  applying  for  and  prose- 
cuting these  writs,  is  such  that  the  writs  should  be  dismissed 
and  the  court  refuse  to  entertain  the  cases.  A  number  of 
authorities  are  cited  in  the  brief  of  counsel  to  support  this 
view. 

It  may  fairly  be  held  that  the  prosecutors  are  precluded 
from  alleging  any  errors  in  the  formal  determination  of  the 
commissioners  to  construct  the  work,  or  their  proceedings 
preliminary  to  the  construction,  or  in  the  construction  itself, 
so  far  as  they  were  open  and  unconcealed. 

The  writs  of  certiorari  bring  up  the  assessments  laid  for 
paying  for  this  work.  The  assessment  was  laid  in  April, 
1874,  after  most  of  the  connections  had  been  made  by  the 
prosecutors  with  the  sewers — the  act  directing  one-fourth  of 


NOVEMBER  TERM,  1875.  197 

:State,  New  Brunswick  Rubber  Co.,  pros.,  v.  Com'rs  of  Streets  and  Sewers. 

the  cost  to  be  placed  on  the  city,  was  not  passed  until  March, 
1874 — there  seems  to  have  been  no  unreasonable  delay  in 
applying  for  the  writs,  and  no  loss  or  embarrassment  apjjears 
to  have  arisen  to  the  city  or  the  commissioners  by  reason  of 
such  delay  as  claimed ;  there  seems  nothing  in  the  case  to 
evince  an  intention  at  any  time  to  acquiesce  in  or  assent  to 
the  assessment.  There  is  no  doubt  that  a  person  may  assent 
to  surrender  any  of  his  rights  of  property,  although  such 
rights  are  secured  by  express  constitutional  provision,  and 
the  pro.secutors  here  could  have  consented  to  and  acquiesced 
in  this  assessment,  but  they  have  not  done  so,  nor  have  they 
lost  their  right  to  be  heard. 

Connecting  with  the  sewers  cannot  be  regarded  as  an  ac- 
quiescence on  their  part;  their  right  so  to  connect  is  not 
made  to  rest  on  condition  of  paying  the  assessment ;  the  con- 
sent of  the  commissioners  and  their  own  willingness,  are  all 
that  is  needed  for  that.  It  would  be  as  reasonable  to  hold 
a  man  to  the  payment  of  an  illegal  assessment  upon  his  lands 
for  the  paving  of  a  street,  because,  after  the  assessment,  he 
drove  his  carriage  over  the  pavement,  as  to  oblige  him  to 
pay  an  improper  assessment  for  building  a  sewer,  for  the 
reason  that  he  had  connected  the  land  so  assessed  with  the 
sewer.  The  improvement  is  made  for  the  public  benefit,  and 
in  the  use  of  it  the  prosecutors,  as  part  of  the  public,  are 
entitled  to  share. 

A  land-owner  cannot  be  held  to  pay  an  improper  assess- 
ment, because  he  has  purchased  the  lands  subject  to  such 
assessment,  and  assumed  to  pay  it  as  part  of  the  considera- 
tion. State,  Evans,  pros.,  v.  3Iayor,  &c.,  of  Jersey  City,  6 
Vroom  381. 

All  that  the  silence,  acquiescence  and  acts  of  the  prosecu- 
tors can  bind  to,  is  submission  to  a  proper  tax  or  assessment 
when  legally  imposed  for  the  payment  of  their  just  propor- 
tion of  the  reasonable  costs  of  the  improvement. 

Many  other  reasons  were  presented  and  urged  on  the  argu- 
ment for  setting  aside  the  assessment,  but  it  is  deemed  unnec- 
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essary  to  consider  them,  as  the  assessment  must  be  set  aside 
for  the  reasons  above  stated. 

The  order  will  be,  that  the  assessment,  as  to  all  the  prose- 
cutors in  the  several  writs  of  certiorari,  be  set  aside,  and 
liberty  is  given  on  behalf  of  the  defendants  to  apply,  during; 
the  term,  to  set  aside  the  whole  assessment,  if  desired. 

CiTEn  in  State,  Morris  v.  Jersey  City,  11  Vr.  486. 


ROBERT  P.  STOLL  v.  RICHARD  D.  WILSON. 

1.  A  plea  setting  up  a  discharge  in  bankruptcy,  under  the  United  States- 
bankrupt  act,  must  set  out  a  copy  of  the  discharge,  and  conclude  with 
a  verification. 

2.  A  defective  plea  of  discharge  in  bankruptcy  is  amendable  on  terms. 


In  case.     On  motion  to  strike  out  plea. 

Argued  at  June  Term,  1875,  before  Justices  Scudder,. 
Knapp  and  Dixon. 

For  the  motion,  J.  G.  Shipman. 

Contra,  Charles  F.  Fitch. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  This  is  a  motion  to  strike  out  the  defendant's 
third  plea.  By  the  plea,  the  defendant  alleges  that,  after  the 
making  of  the  promises  sued  on,  and  before  the  commence- 
ment of  the  suit,  he  became  a  bankrupt,  within  the  meaning 
of  the  act  of  Congress,  approved  March  2d,  1867,  and  having 
been  adjudged  a  bankrupt,  he  was  discharged,  under  that  act, 
from  all  debts  existing  against  him  on  the  2d  day  of  January, 
A.  I).  1868,  before  which  day  the  plaintiff's  debt  accrued; 
and  the  plea  concludes  to  the  country.  The  objections  urged 
against  the  plea  are,  that  it  does  not  set  forth  the  discharge- 
in  its  words,  and  that  it  concludes  to  the  country. 
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The  plea  in  question  has,  doubtless,  been  drawn  with  the 
view  of  conforming  to  the  precedent  given  by  Chitty,  but  the 
draftsman  has  failed  to  notice  that  that  form  rests  upon  the 
English  statute  of  6  Geo.  IV,  and  is  good  only  because  that 
statute  expressly  authorizes  it ;  our  bankrupt  act  also  author- 
izes a  particular  method  of  pleading  a  discharge  in  bank- 
ruptcy, but  not  in  the  form  given  by  Chitty  ;  our  act,  section 
34,  provides  that  the  discharge  "  may  be  pleaded  by  a  simple 
averment  that  on  the  day  of  its  date,  such  discharge  was 
granted  to  the  bankrupt,  setting  the  same  forth  in  hceo  verba, 
(or  as  amended  in  the  revision  of  1874,  setting  a  full  copy  of 
the  same  forth  in  its  terms,)  as  a  full  and  complete  bar  to  all 
suits,"  &c.  The  plea  before  us  does  not  comply  with  these 
requirements. 

As  a  plea  at  common  law,  it  is  clearly  bad.  It  does  not 
aver  what  court  adjudged  the  defendant  to  be  a  bankrupt,  or 
granted  him  his  discharge  as  such,  nor  set  out  the  facts  upon 
which  any  court  would  acquire  jurisdiction  so  to  do.  As 
proceedings  in  bankruptcy  are  wholly  statutory,  the  common 
law  rules  of  pleading  would  condemn  an  attempt  to  set  up 
those  proceedings  in  bar,  without  alleging  these  facts  so  essen- 
tial to  their  validity.     Saekett  v.  Andross,  5  Hill  327. 

Whether  under  the  bankrupt  act,  or  at  common  law,  the 
plea  should  conclude  with  a  verification,  since  it  introduces 
new  matter  which  the  plaintiff  may  either  deny,  or  confess 
and  avoid. 

The  plea  should  be  struck  out.  The  defendant  having 
applied  for  leave  to  amend,  may  do  so,  on  payment  of  costs. 
Lee  V.  Fhillips,  6  Hill  246. 
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THE  STATE,  ROBERT  STOLL,  PROSECUTOR,  v.  PHILIP  L 
GARISS,  OVERSEER  OF  THE  POOR  OF  THE.  TOWNSHIP 
OF  WALPACK,  SUSSEX  COUNTY. 

1.  The  mother  of  a  bastard  child  is  a  party  to  the  proceedings  taken 
under  the  bastardy  act  for  indemnifying  the  township. 

2.  If  one  of  the  justices,  making  the  order  of  aflSliation,  is  a  cousin  of 
the  mot]ier  of  the  bastard,  the  proceedings  will,  on  certiorari,  be 
quashed. 

On  certiorari  in  matter  of  bastardy. 

Argued  at  June  Term,  1875,  before  Justices  Scuddee, 
Knapp  and  Dixox. 

For  the  prosecutor,  Thomas  Kays. 

Eor  the  defendant,  L.  Van  Blarcom. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  This  certiorari  brings  up  for  review  an  order 
of  bastardy,  made  January  20th,  1874,  adjudging  the  prose- 
cutor to  be  the  father  of  a  bastard  child,  and  ordering  him  to 
pay  certain  designated  sums  for  the  child's  support ;  and  also, 
ordering  the  mother  of  the  child  to  pay  for  the  same  purpose 
a  certain  weekly  sum,  in  case  she  should  not  nurse  and  take 
■care  of  the  child. 

By  the  case,  it  appears  that  one  of  the  justices  making  the 
order  was  related,  in  the  third  degree,  to  the  mother  of  the 
child,  being  her  cousin,  and  that  upon  the  trial  of  the  matter 
being  called  before  the  justices,  the  prosecutor  interposed  a 
■challenge  to  the  jurisdiction  of  that  justice  in  the  cause,  which 
•challenge  was  overruled,  and  upon  this  alleged  error  the 
prosecutor  relies  for  a  reversal  of  this  order ;  his  position 
being  that  the  justice  was  so  related  to  a  party  in  the  contro- 
versy as  to  be  disqualified  from  sitting  in  judgment  thereon. 

The  first  question  raised  is,  whether  the  mother  of  the  bas- 
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•tard  child  stands  in  the  position  of  a  party  to  the  proceeding, 
of  which  the  prosecutor  complains.  The  parties  to  a  legal 
controversy  are  those  who  thereby  seek  redress,  and  those 
against  whom  immediately  redress  is  sought.  That  the 
mother  stands  in  this  relation  to  an  action  under  the  law  con- 
cerning bastardy,  is  evident  upon  an  examination  of  the 
statute  and  the  judgment  which  it  authorizes.  The  first  sec- 
tion of  our  act,  as  revised  in  1846,  (copied  almost  from  18 
Eliz.,  cli.  3,  the  oldest  of  the  bastardy  acts,)  directs  two  jus- 
tices, upon  examination,  &c.,  to  take  order  for  the  better 
relief  of  the  township  in  which  any  bastard  may  be  born ; 
and  for  charging  the  mother  or  reputed  father  with  the  pav- 
ment  of  money  weekly  or  other  sustenance  for  the  support  of 
the  child ;  and  if  the  mother  or  reputed  father  shall  make  de- 
fault in  performing  such  order,  she  or  he  may  be  committed 
to  the  house  of  correction  unless  she  or  he  give  security,  &c. 
The  5th  section  of  our  act  (copied  almost  from  13  and  14 
Car.  II,  and  next  in  order  of  time  to  the  act  of  18  Eliz.)  au- 
thorizes two  justices,  where  the  putative  father  or  mother  of  a 
bastard  runs  out  of  the  township,  leaving  the  bastard  a  charge 
upon  the  township,  to  issue  their  warrant  to  seize  the  goods 
and  chattels,  and  to  let  out  and  receive  the  rents  and  profits 
of  the  lands  and  tenements  of  the  putative  father  or  mother 
-for  the  support  of  the  child.  Throughout  these  statutes,  the 
father  and  mother  of  the  child  are  placed  upon  precisely  the 
same  footing.  Every  mode  of  redress  which  is  provided 
against  the  father  is  provided  also  against  the  mother.  Both 
father  and  mother  also  should  be  summoned  to  appear  before 
the  justices,  or  they  should  otherwise  be  subjected  to  tJie 
jurisdiction  of  the  justices  before  any  order  is  made.  Bacon's 
Ab.,  Bastardy  D,  note  8. 

These  sections  alone  point  out  the  kind  of  redress  which 
the  law  provides.  Sections  2,  3  and  4,  which  are  taken  from 
6  Geo.  II,  are  mainly  to  secure  the  person  of  the  reputed 
father  pending  the  question  of  his  liability,  while  the  act  of 
March  18th,  1858,  is  chiefly  designed  to  give  the  reputed 
father  an  opportunity  of  having  thjit  question   passed  upon 
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by  a  jury,  before  the  order  of  affiliation  is  made.  In  this 
question  the  mother  has,  legally,  no  concern,  and  she  may 
not  appear  as  a  party,  but  that  is  merely  an  issue  of  fact 
raised  by  the  putative  father  in  the  course  of  the  proceedings 
before  the  justices,  which,  at  his  request,  they  are  required  to 
submit  to  a  jury,  and  as  soon  as  that  issue  is  found  against 
him,  and  the  verdict  of  the  jury  recorded  by  them,  they  go 
on  to  judgment  in  the  proceedings  instituted  before  that  side 
trial  was  demanded.  The  parties  to  these  original  proceed- 
ings remain  the  same,  and  it  is  quite  evident  that  these  par- 
ties are  the  township  or  its  overseer  upon  the  one  side,  and 
the  father  and  mother  upon  the  other.  It  was  urged  on  be- 
half of  the  defendant,  that  the  mother  could  not  be  considered 
as  a  party,  because  she  was  always  regarded  as  a  competent 
witness  in  the  proceedings.  But  her  admissibility  as  a 
witness  arises  from  the  necessity  of  the  thing,  and  is  likened 
to  the  case  of  hue  and  cry,  where  the  person  robbed  shall  be 
admitted  to  prove  the  fact  of  robbery.  1  Burn's  Just.  183^ 
210 ;  Rex  v.  Rook,  1  Wilson  340. 

The  next  question  raised  is,  whether  the  relationship  dis- 
qualifies the  justice.  Upon  this  point  it  is  insisted  for  the 
defendant  that  the  two  justices  do  not  constitute  a  court  of 
record,  and  therefore  they  are  not  within  the  prohibition  of 
our  "act  the  better  to  promote  the  impartial  administration 
of  justice,"  passed  February  24th,  1820.  Nic^.  Dig.  441.* 
But  without  determining  the  character  of  the  tribunal,  it 
seems  to  me  that  the  disqualification  exists  independent  of 
the  statute,  and  extends  to  every  judge  called  by  the  law  ta 
sit  in  judgment  upon  the  rights  of  his  fellow  men.  The 
maxim  which  lies  at  the  root  of  this  disqualification,  "nemo- 
debet  esse  judex  in  propria  causa''  embodies  so  essential  a 
principle  of  natural  justice  that  it  is  said  even  the  omnipo- 
tence of  parliament  cannot  drive  it  from  the  English  courts. 
The  courts  of  justice  may  be  destroyed,  but  they  cannot  be 
separated  from  this  law  of  nature  and  live.  The  cases  in 
which  the  principle  has  been  exemplified  and  applied,  are  far 
too  numerous  for  citation.     Many  of  them  have  held  that  a 

*  Rev.,  p.  889. 
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much  more  distant  kinship  than  existed  here,  disqualified  the 
judge.  The  presumption  of  bias  and  partiality,  which  arises 
from  the  consanguinity  of  a  judge  to  the  party,  is  one  of  law, 
and  is  conclusive.  Such  relationship  to  the  party  is  a  cause 
of  principal  challenge  against  a  juror.  Decency  forbids  that 
a  man  should  be  seen  sitting  in  judgment  for  or  against  his 
father,  brother,  cousin,  &c.,  and  such  a  judgment  is  said  to  be 
absolutely  void.  Bacon's  Ab.,  Juries  E  5 ;  Edwards  v.  Rus- 
sel,  21  Wend.  63 ;  Foot  v.  Morgan^  1  Hill  654  ;  OaMey  v. 
Aspinwall,  3  Corns.  547 ;  Chambers  v.  Clearwater,  1  Keyes 
310 ;  Vanauken  v.  Beemer,  1  South.  364 ;  Peck  v.  The  Free- 
holders of  Essex,  1  Zab.  656. 

In  the  case  before  us,  the  cousin  of  the  mother  undertook 
to  adjudicate  between  the  mother  and  the  father,  how  much 
each  should  contribute  towards  indemnifying  the  township^ 
for  the  support  of  their  child ;  and  it  would  shock  our  com- 
mon sense  of  justice  if  such  an  adjudication  could  stand. 

If  the  two  justices  did  not  constitute  a  court  of  record,  then 
the  case  is  not  within  the  letter  of  the  statute,  and  a  challenge,. 
eo  nomine,  was  not  authorized.  The  justice  ought,  upon  his 
own  motion,  to  have  declined  to  sit ;  or,  if  he  persisted,  a 
WTit  of  prohibition  would,  at  common  law,  issue  to  prevent 
him ;  or,  upon  his  going  on  to  judgment,  his  kinship  might 
be  assigned  as  error  in  fact,  and  the  judgment  reversed.  The 
Company,  &g.,  of  Chester  v.  Bowker,  1  Str.  639. 

But,  at  all  events,  when  such  adjudications  are  legally 
brought  up  by  certiorari,  and  the  fact  of  interest  is  made 
legally  to  appear,  as  in  this  cause,  by  a  statement  agreed 
upon,  the  court  will  do  complete  justice.  Dimes  v.  Grand 
Jvm.  Canal,  3  H.  L.  C.  759,  785'. 

Let  the  proceedings  below  be  quashed. 
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JOHN  H.  TAYLOK  v.  EOSA   VOLK,   EXECUTEIX   OF  JACOB 
VOLK,  DECEASED. 

If  any  action  against  an  executor  or  administrator  be  pending  at  the 
time  of  making  an  order  to  limit  creditors,  under  the  twenty-second 
section  of  the  supplement  to  the  Orphans  Court  act,  approved  March 
17th,  1855,  or  be  commenced  after  such  order  is  made,  no  execution 
can  issue  upon  a  judgment  therein  for  the  plaintiff,  until  the  expira- 
tion of  ten  months  after  the  making  of  the  order  ;  and  if  within  those 
ten  months,  the  executor  or  administrator  represents  the  estate  to  be 
insolvent,  according  to  the  twenty-fourth  section  of  the  same  supple- 
ment, no  such  execution  can  issue  thereafter. 


On  motion  to  vacate  and  set  aside  execution. 

Argued  at  June  Term,  1875;  before  Justices  Scudder, 
.Knapp  and  Dixon. 

For  the  motion,  James  W.  Vroom. 

Contra,  John  C.  Besson. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  Jacob  Volk  having  died,  his  will  was  admitted 
to  probate  in  Hudson  county,  and  letters  testamentary  thereon 
granted  to  his  widow,  Rosa  Volk,  on  August  15th,  1874. 
On  the  5th  day  of  the  ensuing  September,  the  usual  order  was 
made,  pursuant  to  tjie  twenty-second  section  of  the  supple- 
ment to  the  Orphans  Court  act,  approved  March  17th,  1855, 
that  the  executrix  give  public  notice  to  the  creditors  of  the 
decedent  to  bring  in  their  claims,  under  oath,  within  nine 
months ;  and  due  notice  of  the  order  was,  thereupon,  pub- 
lished according  to  its  terms. 

On  February  23d,  1875,  an  action  of  assumpsit  was  com- 
menced in  this  court  by  John  H.  Taylor  against  the  execu- 
trix, and  on  the  10th  day  of  April  following,  judgment  by 
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default  was  rendered  therein  for  the  plaintiif.  A  writ  of 
'  fieri  fadas  was  immediately  issued  to  the  sheriff  of  Hudson 
county,  who  forthwith  levied  the  same  upon  personal  prop- 
erty of  the  decedent  in  the  hands  of  the  executrix. 

On  the  2d  day  of  July,  a.  d.  1875,  the  executrix,  by  appli- 
cation, in  writing,  under  oath,  represented  to  the  Orphans 
Court  of  Hudson  county,  that  the  estate  of  the  testator  was 
insufficient  to  pay  his  debts,  and  that  application  is  still  pend- 
ing. She  now  moves,  in  this  court,  to  have  the  execution 
issued  at  the  suit  of  Taylor  set  aside  and  vacated. 

At  common  law,  an  execution  and  levy  under  these  cir- 
cumstances would  have  been,  undoubtedly,  valid  The  plain- 
tiff, by  obtaining  his  judgment,  would  have  acquired  a  prior- 
ity over  general  creditors,  and  might,  by  execution  upon  it, 
have  seized  the  testator's  goods  for  its  satisfaction ;  and,  fail- 
ing to  find  such  goods,  he  would  have  been  entitled  to  hold 
the  executrix  personally  responsible  for  wasting  the  assets 
which  the  judgment  by  default  would  have  conclusively 
established  she  once  had,  but  which  she  did  not  produce  to 
answer  the  plaintiff's  demand.  If  the  claim  of  the  judgment 
creditor  absorbed  all  of  the  property  left  by  the  testator  after 
payment  of  debts  having  a  legal  right  to  higher  preference, 
or  so  much  of  it  that  there  remained  not  sufficient  to  pay  the 
debts  of  other  creditors  less  prompt  in  pursuing  their  remedies, 
those  other  creditors  must  have  suffered — their  debts  would 
be  unpaid. 

Early,  however,  in  the  legislation  of  this  state,  a  different 
rule  was  introduced.  By  an  act  passed  June  13th,  1799,  for 
the  distribution  of  the  estates  of  persons  who  die,  not  leaving 
sufficient  property  to  pay  all  their  just  debts,  it  was  enacted 
that  the  estate,  real  and  personal,  of  such  persons,  should  be 
distributed  among  their  creditors,  in  proportion  to  the  sums 
due  to  them  respectively,  except  physicians'  bills  during  the 
last  sickness,  funeral  expenses  and  judgments  obtained  dur- 
ing the  life  of  the  decedent,  which  w^ere  to  be  preferred  ;  and 
that  in  order  to  enable  the  executor,  &c.,  to  examine  into  the 
condition  of  the  estate,  and  ascertain  the  amount  and  value- 
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thereof,  and  the  debts  to  be  paid  out  of  the  same,  no  action 
should  be  brought  against  such  executor,  &c.,  within  six 
months  after  the  decease  of  the  decedent,  unless  on  a  sugges- 
tion of  fraud  in  the  executor,  &c.,  or  for  the  discovery  of 
assets,  or  for  some  preferred  debt.  This  act  declares  the 
general  purpose  of  the  legislature,  but  fails  to  furnish  to 
the  executor  any  means  of  ascertaining  the  debts  among 
which  he  was  to  distribute  the  insolvent  estate,  or  to  pro- 
vide any  method  of  distribution.  The  most  expeditious 
means  of  discovery  which  the  law  afforded  him,  was  the  "  act 
for  the  limitation  of  actions,"  passed  February  7th,  1799,  the 
fourteenth  section  of  which  authorized  the  Orphans  Court  to 
direct  executors,  &c.,  to  give  public  notice  to  the  creditors  of 
the  decedent  to  bring  in  their  claims  against  the  estate  within 
such  time  as  the  court  should  limit,  not  exceeding  two  years, 
nor  less  than  one  year,  and  barred  the  claims  of  such  creditors 
as  failed  to  comply  with  the  notice.  These  means,  how- 
ever, were  quite  inadequate,  for  even  if  the  Orphans  Court 
prescribed  the  shortest  permissible  time,  one  year,  it  did 
not  compel  creditors  to  present  their  claims  with  sufficient 
promptness  to  enable  the  representative  to  determine  whether 
his  estate  was  insolvent  or  not,  before  a  single  vigilant  credi- 
tor could  obtain  a  judgment,  and  so  a  preference  that  might 
exhaust  all  the  assets.  The  remedial  power  of  the  Orphans 
Court  was  extended  by  "  an  act  concerning  the  estates  of  per- 
sons who  die  insolvent,"  passed  February  19th,  1819,  by  which 
the  court  was  directed,  on  application  of  an  executor,  &c.,  to 
appoint  a  certain  time,  not  less  than  six  months,  nor  more 
than  two  years,  withii\  which  all  creditors  should  present  their 
demands  to  the  executor,  &c.,  for  settlement.  This  act  also 
directs,  that  whenever  the  estate  is  likely  to  prove  insolvent, 
it  shall  be  the  duty  of  the  executor,  &c.,  after  the  said  limited 
time  shall  expire,  to  make  settlement  of  the  estate,  and  render 
a  statement  to  the  court  of  all  the  demands  of  creditors  which 
may  have  been  received ;  and,  thereupon,  the  court  is  to 
direct  distribution  among  the  creditors,  in  proportion  to  their 
demands,    which   settlement   shall    be   final  and   conclusive 
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against  all  persons,  and  such  executor,  &c.,  shall  not  be  liable 
thereafter  to  prosecution  for  any  claim  against  the  estate,  except 
in  case  of  fraud  or  discovery  of  other  property.  The  sixth  sec- 
tion of  the  act  further  provides,  that  when  any  action  may  be 
pending  against  an  executor,  &c.,  during  the  progress  of  his 
.settlement  of  the  estate  as  aforesaid,  the  same  may  be  pro- 
ceeded in  to  final  judgment,  execution  and  sale  of  any  of  the 
estate  of  the  decedent  in  the  hands  of  the  executor,  &c.,  to  be 
administered ;  but  the  court  shall  have  power  in  all  cases,  at 
their  discretion,  to  stay  execution,  when  to  them  the  same  may 
appear  just  and  reasonable,  for  any  time,  not  exceeding  one 
year,  after  the  expiration  of  the  limited  time  for  the  final  set- 
tlement of  the  estate  ;  but  where  the  estate  proves  insolvent, 
and  a  ratable  distribution  is  ordered  as  aforesaid,  said  judg- 
ment creditor  shall  only  recover  his  ratable  proportion. 

These  insolvency  acts  of  1799  and  1819  were  both  repealed 
by  "  an  act  concerning  the  estates  of  persons  who  die  insol- 
vent," passed  June  12th,  1820,  the  first  and  second  sections 
of  which  are  a  substantial  re-enactment  of  the  before  men- 
tioned act  of  1799.  The  third  section  provides  that  when 
any  executor,  &c.,  shall,  by  application,  in  writing,  represent 
to  the  Orphans  Court,  on  oath,  that  the  personal  and  real 
estate  of  the  decedent  is  insufficient  to  pay  the  debts  of  the 
deceased,  according  to  the  best  of  his  knowledge  and  belief, 
the  court  shall  direct  the  executor,  &c.,  to  give  public  notice 
to  the  creditors  to  exhibit  to  such  executor,  &c.,  under  oath, 
their  claims  against  the  estate,  within  such  time  as  the  court 
shall  appoint,  not  exceeding  eighteen  months,  nor  less  than 
six  months.  The  fourth,  fifth,  sixth,  seventh,  eighth,  ninth, 
and  tenth  sections  of  the  act  provide  for  ascertaining  the 
amount  of  estate  and  debts,  and  distributing  the  assets  among 
the  creditors  in  proportion  to  the  sums  due  to  them.  The 
eleventh  section  bars  all  creditors  who  fail  to  exhibit  their 
claims  within  the  time  limited,  from  prosecuting  or  recover- 
ing their  demands,  unless  the  estate  proves  more  than  suffi- 
cient to  pay  the  debts  exhibited,  or  some  other  estate  be  dis- 
covered by  the  creditors  in  laches.     The  twelfth  section  enacts 
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that  if  any  action  shall  be  pending  against 'the  executor  at  the 
time  of  his  making  the  application,  as  in  the  third  section 
mentioned,  or  any  action  shall  be  brought  against  such  execu- 
tor, after  the  making  of  said  application,  the  plaintiff  in  such 
action  may  proceed  to  final  judgment;  but  no  execution  shall, 
in  any  case,  issue  after  the  making  of  said  application ;  and 
the  amount  of  such  judgment,  when  recovered,  shall  be  the 
sum  on  which  the  creditor  shall  receive  his  ratable  propor- 
tion. This  restraint  of  execution  has  been  held  to  apply  only 
to  such  suits  as  were  pending  at  the  time  of  making  the 
application  spoken  of  in  the  section,  or  commenced  thereafter. 
Howell's  Adm'rs  v.  Potts'  Adm'rs,  Spencer  1. 

This  statute  is  obnoxious  to  the  same  criticism  as  the  pre- 
vious legislation  on  this  subject.  It  provides  no  means  for 
enabling  the  executor  to  ascertain  whether  his  estate  is  insol- 
vent or  not.  He  cannot,  under  it,  compel  creditors  to  exhibit 
their  claims,  before  he  is  called  upon  to  institute  a  comparison 
between  their  amount  and  that  of  the  fund  appointed  to  meet 
them. 

The  law  remained  in  this  imperfect  state  until  the  enact- 
ment of  the  supplement  to  the  Orphans  Court  act,  approved 
March  17th,  1855,  which,  in  ray  judgment,  remedied  the 
defect.  The  twenty-second  section  of  this  statute  empowers 
the  Orphans  Court,  or  surrogate,  to  order  executors  and 
administrators  to  give  public  notice  to  creditors  of  the  dece- 
dent to  bring  in  their  claims,  under  oath,  within  nine  months 
from  the  date  of  such  order,  and  bars  the  claims  of  such  credi- 
tors as  fail  so  to  do.  And  the  twenty-fourth  section  provides 
that  when  such  order^shall  be  obtained,  and  notice  given,  the 
executor  or  administrator,  if  he  shall,  at  the  time  of  obtaining 
such  order,  or  within  ten  months  thereafter,  by  application, 
in  writing,  under  oath,  represent  to  the  Orphans  Court  that 
the  real  and  personal  estate  of  the  decedent  is  insufficient  to 
pay  the  debts  of  the  deceased,  may  take  all  the  proceedings 
that  may  be  authorized  by  the  "  act  concerning  the  estates  of 
persons  who  die  insolvent,"  without  proceeding  as  is  required 
in  the  third  section  of  that  act.     The  eifect  of  this  statute  of 
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1855  is,  that  the  representative  is  allowed  one  month  after  all 
claims  are  presented  to  him,  in  which  to  ascertain  whether  the 
estate  he  has  to  administer  is  solvent  or  not.  The  order  and 
notice  which,  under  the  act  of  1799,  w^ere  merely  to  limit 
creditors,  and  those  which,  under  the  third  section  of  the  act 
of  1820,  were  to  require  creditors  to  bring  in  their  claims  for 
a  proportionate  distribution  of  the  insolvent  estate,  are  under 
this  of  1855,  amalgamated.  A  single  order  and  notice  would 
perform  the  double  office,  and  at  the  same  time  more  com- 
pletely eifectuate  the  general  purpose  of  the  legislature  in  the 
disposition  of  the  insufficient  assets  of  the  decedent.  If,  on 
the  coming  in  of  the  debts,  the  estate  appears  to  be  solvent, 
the  aid  of  this  twenty-fourth  section  would  not  be  invoked, 
and  the  order  and  notice  under  the  twenty-second  section,  so 
far  as  they  related  to  insolvency,  would  be  abandoned ;  but 
if  the  assets  proved  inadequate,  and  were  so  represented  to 
the  court  within  the  ten  months,  according  to  this  twenty- 
fourth  section,  then  the  order  and  notice  would  remain  and 
stand  in  the  law  as  a  substitute  for  the  order  and  notice  pro- 
vided in  the  third  section  of  the  act  of  1820,  and  there  would 
follow  upon  the  order  and  notice,  under  the  statute  of  1855, 
all  the  consequences  which  would  have  attended  in  the  law 
upon  the  order  and  notice  under  the  act  of  1820.  One  of 
those  consequences  is,  that  no  execution  is  to  issue  in  any 
action  commenced  against  the  executor  or  administrator  after 
such  order  is  applied  for.  My  conclusion  upon  the  statutes 
of  1820  and  1855,  therefore,  is,  that  if  any  action  against  an 
executor  or  administrator  be  pending  at  the  time  of  making 
an  order  to  limit  creditors  under  the  later  statute,  or  be  com- 
menced after  such  order  is  made,  no  execution  can  issue  upon 
a  judgment  for  the  plaintiff  in  such  action  until  the  expira- 
tion of  ten  months  after  the  making  of  the  order ;  and  if 
within  those  ten  months,  the  executor  or  administrator  repre- 
sents the  estate  to  be  insolvent,  according  to  the  act  of  1855, 
no  such  execution  can  issue  thereafter. 

In  the  case  in  hand,  the  suit  against  the  executrix  was 
commenced  after  the  making  of  the  order  to  limit  creditors. 

Vol.  IX.  o 
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the  execution  was  issued  within  ten  months  after  the  making 
of  the  order,  and  within  the  same  ten  months  the  executrix 
represented  to  the  Orphans  Court  that  the  estate  was  insuffi- 
cient to  pay  debts.  The  execution  and  levy  must,  therefore, 
be  vacated,  with  costs. 

The  revision  of  1874  makes  some  changes  in  the  law  touch- 
ing this  matter,  but  the  facts  of  the  present  case  require  no 
examination  of  those  change. 

Cited  in  Union  Bank  v.  Poulson,  11  Vr.  285;  Von  Arx  v.  Wemple^s 
ExWs,  14  Vr.  157. 


THE   STATE,   JOSEPH    SNOVER,    PROSECUTOR,    v.    SAMUEL 

TINSMAN. 

1.  An  aflBdavit  filed  for  appeal  from  a  judgment  in  a  justice's  court  on 
the  verdict  of  a  jury  in  these  words:  "The  defendant  verily  believes 
fthat  he  hath  a  just  and  legal  defence  to  make  upon  the  merits  of  the 
appeal,"  &c.,  is  sufficient. 

2.  An  order  of  the  Common  Pleas  dismissing  an  appeal  may  be  reviewed 
by  certiorari. 


On  certiorari. 

Argued  at  June  Term,  1875,  before  Justices  Woodhull 
and  Reed. 

For  the  prosecutor,  W.  Luse. 

Per  the  defendant,  J.  G.  Shipman. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  An  appeal  was  taken  to  the  Common  Pleas  of 
"Warren  county  from  a  judgment  entered  before  a  justice  on 
the  verdict  of  a  jury. 

The  appellant  filed  an  affidavit  for  appeal  in  these  words : 
*'  He  verily  believes  that  he  hath  a  just  and  legal  defence  to 
make  upon  the  merits  of  the  appeal,  and  that  the  above 
appeal  is  not  intended  for  the  purpose  of  delay." 
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The  Court  of  Common  Pleas  dismissed  the  appeal,  on  the 
ground  that  the  form  of  the  affidavit  was  not  in  conformity 
with  section  43  of  the  justices'  court  act. 

The  earlier  cases  required  strict  verbal  conformity  to  the 
act,  Engle  v.  Blair,  6  Hoist.  339 ;  Schenck  v.  Ayers,  2 
Green  311. 

This  rigid  rule  was  modified  in  the  case  of  the  Steamboat 
-and  Canal  Co.  v.  Baldwin,  2  Green  442. 

Chief  Justice  Hornblower  said :  "  The  act  does  not  prescribe 
a  form.  It  is  rather  directory.  The  object  of  the  legislature 
was  to  prevent  the  abuse  of  the  appellant's  privileges  for  the 
mere  purpose  of  vexation  and  delay.  To  eifect  that  object, 
they  require  an  affidavit  that  the  appeal  is  not  prosecuted  for 
the  purpose  of  delay,  and  that  the  party  believes  he  has  a 
just  and  legal  defence  or  ground  of  appeal  on  the  merits.  If 
these  two  facts  are  plainly  and  unequivocally  sworn  to,  it  is 
sufficient." 

These  two  facts  appear  in  the  affidavit  in  the  present  case : 
^'  That  the  appeal  is  not  intended  for  the  purpose  of  delay," 
is  in  the  words  of  the  act.  Again,  the  appeal  is  a  trial  de 
novo.  The  word  "  appeal"  on  the  affidavit  means  the  action 
in  the  court  above.  The  appellant  is  the  defendant  in  such 
action.  That  he  hath  a  just  and  legal  defence  upon  the  merits 
of  the  appeal,  i.  e.,  upon  the  actions  thus  re-tried,  is  the 
obvious  meaning  of  the  affidavit.  It  is  a  substantial  compli- 
ance with  the  statute,  and  the  dismissal  was  erroneous. 

But  it  is  urged  that  the  action  of  the  court  is  remediable 
by  mandamus  only. 

It  is  true  that  this  writ  has  been  frequently  used  to  com- 
pel the  re-instate ment  of  an  appeal.  Strader  v.  Freeholders 
of  Sussex,  3  Greeyi  433;  Dyer  v.  Ludlum,  1  Harr.  531 ;  Adams 
v.  Mathis,  3  lb.  310;  Case  v.  Rowland,  2  lb.  76 ;  and  cases 
cited  in  Moses  on  Mandamus  27-31. 

It  has  never  been  intimated,  however,  that  for  this  or  any 
other  reason,  an  order  of  dismissal  was  not  reviewable  by 
certiorari. 

The  following  are  cases  wei'e  similar  orders  have  been 
reviewed   by  this  writ.      Obert  v.  Whithead,  4  Halst.  244; 
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Philhower  v.  Voorhees,  7  lb.  69;  Lamberson  v.  Owen,  2  Green 
504. 

For  the  reason  that  certiorari  lies  to  review  such  an  order, 
it  seems  difficult,  on  principle,  to  understand  how  the  writ  of 
mandamus  came  into  use,  further  to  compel  the  appellate 
court  to  proceed  after  the  order  of  dismissal  had  been  reversed 
upon  certiorari.     Moses  on  Mandamus  29. 

Its  use,  however,  both  to  review  the  order  of  dismissal  and 
to  compel  the  court  to  proceed  to  hear  the  cause,  is  too  well 
established  to  be  now  questioned. 

Either  writ  can  be  resorted  to  by  the  party  improperly 
dismissed. 

The  order  of  dismissal  should  be  set  aside,  with  costs,  and 
the  case  remitted  to  the  Warren  Common  Pleas. 

Cited  in  Edgar  v.  Anness,  18  Vr.  468. 


THE  STATE,  HARRISON  ROBBINS,  PROSECUTOR,  v.  JOHK 
HORNER,  TREASURER  AND  COLLECTOR  OF  THE  BOR- 
OUGH OF  MERCHANTSVILLE.     " 

L  To  entitle  a  person  assessed  to  a  reduction,  he  must  deliver  the  state- 
ment required  by  section  20  of  the  act  of  1866  to  the  assessor  per- 
sonally, or  at  his  office,  or  at  his  dwelling,  with  a  proper  person. 

2.  Nothing  but  unavoidable  inability  to  effect  such  delivery  will  afford 
an  excuse,  and  empower  the  commissioners  of  appeal  to  entertain  the 
application  for  a  deduction. 


On  certiorari  in  matter  of  taxation. 

Argued  at  June  Term,  1875,  before  Justices  Woodhull. 
and  E.EED. 

For  the  prosecutor,  P.  L.  Voorhees. 

For  the  defendant,  ^.  H.  Grey. 
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The  opinion  of  the  court  was  delivered  by 

Reed,  J.  Harrison  Robbins  did  business  in  Philadelphia, 
but  resided  and  was  assessed  in  Merchantsville,  Camden 
county,  in  the  year  1874. 

He  owed  $16,000  to  parties  residing  in  New  Jersey. 

He  failed  to  make,  sign  and  deliver  to  the  assessor  the 
statement  required  by  the  twentieth  section  in  the  act  of  1866. 

He  applied  to  the  commissioners  of  appeal  for  a  reduction 
of  said  debts,  upon  the  ground  that  the  assessor  never  called 
upon  him  for  a  statement. 

The  evidence  shows  that  the  prosecutor  was  ignorant  of  the 
time  of  making  the  assessment ;  and  that  he  expected  the 
assessor  to  call  upon  him ;    and  that  the  assessor  never  did  so. 

Nothing  appears  to  invalidate  the  assessment  itself. 

The  personal  examination  of  the  prosecutor,  by  the  assessor, 
was  not  essential  to  the  legality  of  the  assessment. 

He  had  a  right  to  employ  a  variety  of  ways  to  inform  him- 
self of  the  value  of  the  taxable  property.  The  State,  Keeler, 
pros.,  v.  Tindall,  Collector,  7  Vroom  97. 

That  he  employed  none  of  these  means,  is  not  shown. 

It  is,  nevertheless,  insisted,  that  the  failure  of  the  assessor 
to  call  upon  the  prosecutor,  afforded  a  reason  for  relief  from 
the  commissioners  of  appeal. 

This  can  only  be  tenable  upon  the  ground  that  this  comes 
within  the  meaning  of  unavoidable  accident. 

Such  an  idea  cannot  be  entertained. 

The  privilege  of  a  reduction  depended  upon  the  act  of  the 
prosecutor.  It  was  dependent  upon  the  delivery  of  the  state- 
ment.    State,  Perhins,  pros.,  v.  Bishop,  Collector,  5  Vroom  45. 

The  burden  was  upon  him  to  effect  that  delivery  to  the 
assessor,  or  by  leaving  it  at  his  office,  or  at  his  residence,  with 
a  proper  person. 

Nothing  but  an  unavoidable  inability  to  accomplish  such 
delivery  would  afford  an  excuse,  and  empower  the  commis- 
sioners of  appeal  to  entertain  the  application  for  a  reduction. 
The  assessment  should  be  affirmed,  with  costs. 

Cited  in  State,  Hoey  v.  Collector,  10  Vr.  79. 
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FEBRUAEY  TERM,  1876. 


JOHN  L.  DOUGLASS  AND  WILLIAM  R.  BLEWETT  v.  THE 
BOARD  OF  CHOSEN  FREEHOLDERS  OF  THE  COUNTY 
OF  ESSEX. 

1.  When  the  words  of  a  statute  and  their  meaning  are  clear,  and  they  are 
not  rendered  dubious  by  the  context,  they  cannot  be  controlled  by 
judicial  construction. 

2.  The  charter  of  Belleville  construed  in  several  particulars. 


On  application  for  mandamus. 

Argued  at  November  Term,  1875,  before  Beasley,  Chief 
Justice,  and  Justices  Depue  and  Van  Syckel. 

For  the  relators,  Joel  Parker. 

Contra,  John  W.  Taylor. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  is  an  application  for  a 
mandamus  to  order  the  chosen  freeholders  of  the  county  of 
Essex  to  admit  the  relators  into  their  board. 
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The  relators,  in  asking  this  assistance,  rest  their  claim  on 
two  grounds.  First — That  they,  severally,  were  duly  chosen 
to  the  office  of  chosen  freeholder  at  an  election  held  in  the 
city  of  Belleville  in  April,  1875.  Second — That  they  were 
appointed  to  the  same  office  by  the  common  council  of  the 
same  city,  in  the  month  of  May  in  the  same  year. 

First — With  regard  to  this  alleged  title  by  election.  The 
case  before  the  court  shows  clearly  that  these  claimants  were, 
at  the  time  specified,  duly  voted  into  the  office  in  question. 
Upon  this  point  no  question  is  made  by  the  respondents,  but 
the  objection  taken  is,  that  the  law  requires  these  officers  to 
be  sworn  into  office  within  a  limited  time,  and  that  the  rela- 
tors did  not  comply  with  this  mandate.  This  subject  is  regu- 
lated by  the  charter  of  the  city  of  Belleville,  enacted  in  the 
year  1874.  {Paraph.  L.  674.)  The  twenty-second  section  is 
the  pertinent  one,  and  it  is  in  these  words,  viz. :  "  That  no 
person  elected  or  appointed  to  any  office,  in  pursuance  of  this 
act,  or  any  law  or  ordinance  of  the  board  of  councilmen,  shall 
enter  upon  the  discharge  of  his  duties,  unless  within  twenty 
days  after  his  election  or  appointment  he  shall  take  and 
subscribe,  before  the  mayor  or  city  clerk,  or  some  other  per- 
son authorized  to  administer  oaths,  an  oath  or  affirmation, 
faithfully,  fairly  and  impartially  to  execute  the  duties  of  his 
office,  according  to  the  best  of  his  knowledge,  skill  and 
ability,  and  shall  file  said  oath  or  affirmation  with  the  city 
clerk,  who  shall  keep  all  such  oaths  or  affirmations  on  file  ia 
his  office,  and  the  oath  of  the  city  clerk  shall  be  filed  by  the 
mayor;  and  if  any  such  person  shall  neglect  to  take  such 
oath  or  affirmation  for  twenty  days  after  his  election  or  apr- 
pointment,  or  shall  neglect  within  such  twenty  days  to  give 
such  security  as  may  be  required  of  him,  he  shall  be  consid- 
ered as  having  declined  said  office,  and  the  same  shall  be 
deemed  vacant." 

It  is  admitted  that  neither  of  the  relators  was  sworn  ititO' 
office  within  twenty  days  after  his  election,  the  oath  being 
taken  and  filed  within  a  few  days  after  such  period. 
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The  first  attempt  to  mend  this  flaw  in  the  title  of  the  re- 
lators, was  by  arguing  that  the  chosen  freeholders  were  not 
among  the  officers  who  are  required  to  be  sworn  by  virtue  of 
the  section  just  recited.  The  reasoning  in  support  of  this 
idea  went  upon  the  ground  that  chosen  freeholders  elsewhere 
throughout  the  state  are  not  required  to  take  an  oath,  and 
that  it  would  be  preposterous  to  suppose  that  it  was  the  in- 
tention to  exact  this  guarantee  of  good  conduct  from  this  par- 
ticular set  of  officials.  But  a  seriousness  is  attached  to  this 
discrimination  which  is  misplaced.  There  is  no  sound  reason 
why  the  freeholders  chosen  in  this  place  should  not  act  under 
the  sanction  of  an  oath,  if  the  inhabitants  of  this  city  desire 
it.  It  can  certainly  do  the  officers  themselves  no  harm,  if 
they  act  faithfully ;  nor  is  it  in  the  least  apparent  how  it  is  to 
incommode  either  their  own  action  or  the  action  of  the  board. 
They  can  build  a  county  bridge,  or  review  the  laying  of  a 
public  road,  or  in  other  ways  disburse  the  moneys  in  their 
hands  quite  as  judiciously  as  though  they  were  uncontrolled 
by  this  unusual  obligation.  Some  persons  may  think  the 
■distinction  between  members  of  the  same  body  requiring 
some  of  them  to  be  sworn,  while  the  others  are  dispensed 
from  such  formality,  is  to  be  deprecated  ;  but  ,this  is  a  mere 
affair  of  sentiment,  and  it  gives  no  ground  for  the  assump- 
tion that  the  requirement  leads  to  a  result  either  absurd  or 
inconvenient.  But,  placing  the  question  in  a  legal  light,  all 
these  considerations  in  their  present  connection,  are  of  no 
weight  whatever,  for  the  law-makers,  with  respect  to  the 
point  involved,  have  expressed  their  purpose  in  language  so 
plain  that  no  argument  derived  from  induction  can  be  of  any 
avail.  Where  that  which  is  directed  to  be  done  is  within  the 
ijphere  of  legislation,  and  the  terms  used  clearly  express  the 
intent,  all  reasoning  derived  from  the  supposed  inconvenience, 
or  even  absurdity  of  the  result,  is  out  of  place.  It  is  no 
2)rovince  of  the  courts  to  supervise  legislation,  and  keep  it 
within  the  bounds  of  propriety  and  common  sense,  so  that 
even  if  in  this  case  it  could  be  demonstrated  that  the  regula- 
tion   in    question    was    incommodious,  or   even    hurtful,  an 
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appeal  for  relief  to  the  judicial  power  would  be  utterly  in 
vain.  This  enactment  declares  that  no  person  elected  in  pur- 
suance of  it  shall  enter  upon  the  discharge  of  his  duties,  unless 
he  shall  take  an  oath  within  twenty  days  after  his  election. 
The  chosen  freeholders  are  elected  in  pursuance  of  this 
charter,  as  much  as  the  mayor  of  the  city  is.  It  is  impossible, 
naturally,  to  deny  that  this  expression  is  plain  and  certain, 
or  that  it  embraces  these  officers — the  relators — and  this  being 
so,  the  inquiry  is  ended. 

But  in  the  next  place  it  was  urged,  that  this  requirement 
fixing  the  time  in  which  the  official  oath  is  to  be  taken,  is  not 
mandatory,  but  is  merely  directory.  This  question,  when  a 
statutory  designation  of  time,  with  respect  to  the  doing  of  an 
act,  will  be  considered  material  to  the  legislative  purpose,  or 
M'hen  not,  was  fully  considered  by  this  court  in  the  case  of 
the  Proprietors  of  the  Morris  Aqueduct  ads.  Jones,  reported  in 
7  Vroom  206.  The  general  rule  there  propounded  is,  that 
the  prescription  of  the  time  in  a  statute  is  material,  unless  an 
intent  is  clearly  evinced  from  the  nature  of  the  act  to  be  done 
or  the  general  purport  of  the  law,  that  it  was  not  so  intended. 
The  application  of  this  rule  obviously  leads  to  the  conclusion 
that  this  limit  of  time  in  this  act  is  mandatory,  and  must  be 
submitted  to.  The  whole  section  is  framed  for  the  purpose  of 
giving  it  such  efficacy,  and  to  ask  the  court  to  disregard  the 
injunction  as  to  time  is,  in  substance,  to  ask  the  court  to  draw 
a  pen  through  the  entire  section.  Where  the  statute  has  said 
that  one  of  these  officers  shall  "  not  enter  upon  the  discharge 
of  his  duties,  unless  within  twenty  days  after  his  election," 
&c.,  he  shall  take  and  subscribe  an  oath,  it  would  be  a  simple 
usurpation  of  power  for  the  court  to  say  that  he  may  enter 
upon  the  discharge  of  such  duty  upon  taking  an  oath  after 
the  lapse  of  the  period  designated.  The  time  set  is  a  reason- 
able one ;  to  conform  to  it  is  not  even  inconvenient ;  I  can  see 
no  color  of  reason  for  refusing  obedience  to  such  a  direction. 
No  adjudication  which  was  cited,  or  which  I  have  seen, 
-affi)rds  any  countenance  for  the  rejection  of  such  a  regulation. 

The  relators  forfeited  their  right  to  claim  their  office  under 
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their  election,  by  reason  of  their  neglect  to  become  qualified 
in  accordance  with  this  provision  of  the  charter  of  the  city. 

We  come,  then,  to  the  second  ground  of  the  relators'  case  ; 
their  claim  to  the  office  in  question  by  the  appointment  of  the 
common  council  of  the  city  of  Belleville. 

It  is  shown  that  the  relators  first  claimed  their  office  by 
election,  and  that  this  title  being  rejected  by  the  board  of 
chosen  freeholders,  they  were,  subsequently,  appointed  to  the 
same  office  by  the  council.  Neither  this  fact,  nor  the  regu- 
larity of  the  proceedings  attending  it,  is  in  dispute.  The 
respondents  meet  this  part  of  the  case  with  a  denial  of  the 
right  of  the  council  to  fill,  under  the  circumstances  disclosed, 
the  office. 

The  ninth  section  of  the  city  charter  declares  "  that  in  case 
any  vacancy  shall  occur  in  any  of  the  city  or  ward  offices,  by 
resignation,  disqualification,  or  death  of  the  incumbent  of 
said  office,  or  in  any  other  manner  whatsoever  (except  in  the 
office  of  mayor,  recorder  or  councilmen,  or  in  the  board  of 
education,)  the  board  of  councilmen  shall  fill,  by  appointment, 
such  office  for  the  unexpired  portion  of  the  term." 

By  the  third  section  of  the  charter,  the  chosen  freeholders 
are  expressly  declared  to  be  city  officers,  so  that  they  are, 
undeniably,  within  the  operation  of  the  section  just  cited. 
Nor  is  this  gainsayed,  but  the  respondents  insist  that  the 
office  of  chosen  freeholder,  in  neither  of  these  cases,  was 
vacant,  and  consequently  that  it  was  not  within  the  compe- 
tency of  the  council  to  fill  it.  This  contention  is  sought  ta 
be  justified  by  a  reference  to  the  twelfth  section  of  the  law 
incorporating  the  townships,  which  provides  for  the  election 
of  chosen  freeholders  in  the  townships,  and  which  declares 
that  such  officers  "  sliall  hold  their  respective  offices  for  one 
year,  and  until  others  shall  be  chosen  and  legally  qualified  in 
their  stead."  The  predecessors  of  the  relators  were  town- 
ship officers,  and  it  was  argued  that  as  these  officers,  under 
this  section,  were  authorized  to  hold  over  until  their  success- 
sors  have  been  not  only  chosen  but  duly  qualified  ;  that  on  the 
failure  of  the  relators  to  take  their  oath  within  the  prescribed 
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period,  the  office  did  not  become  vacant.  This  reasoning 
would  be  conclusive  if  the  charter  of  the  city  had  merely  re- 
quired the  chosen  freeholders  to  be  sworn  into  office  within 
a  specified  time.  By  force  of  such  a  provision,  on  their 
neglect  to  become  qualified,  the  councilman  could  not  have 
filled  the  office,  and  this  on  the  manifest  ground  that  such 
office  would  not  have  been  vacant,  because  these  township 
officers  holding  over  would  have  filled  it.  This  is  the  theory 
on  which  all  the  cases  cited  by  counsel  are  placed.  But  there 
is  another  fact  in  this  case  which  differs  it  from  those  em- 
braced in  these  decisions.  The  city  charter  not  only  says 
that  if  these  officers  do  not  qualify  in  the  time  appointed, 
they  shall  be  considered  as  having  declined  the  office,  but  it 
further  says  that,  on  their  failure  to  do  so,  the  office  shall  be 
deemed  vacant.  Here  again  the  clear  expression  of  the  legis- 
lative will  must  rule.  Instead  of  the  old  officers  holding 
over,  the  scheme  here  introduced  is  where  a  freeholder  has 
been  elected  in  the  city  to  provide  that  if  he  does  not  duly 
qualify  himself,  new  freeholders,  to  be  appointed  by  the 
councilmen,  shall  take  the  place  thus  made  vacant.  It  was 
entirely  competent  for  the  legislature  to  say,  in  the  event  of 
the  non-qualification  of  the  newly  chosen  officers,  that  the  old 
officers  should  hold  over,  or  that  the  office  should  become 
vacant,  and  the  latter  course  has  been  adopted.  It  is  impos- 
sible for  the  court  to  say  that  this  office  is  to  be  deemed  filled, 
when  the  legislature  has  said  that  it  shall  be  deemed  vacant. 
The  claim  that  the  relators  make  to  this  office  appears  to  me,, 
on  this  latter  ground,  to  be  unimpeachable. 

And  in  coming  to  this  result,  I  have  not  ov^erlooked  tlie 
ingenious  comments  made  by  the  counsel  of  the  respondents, 
on  the  clause  in  this  charter  which  gives  to  the  council  the 
power  to  fill  vacancies.  That  clause  says  that  "  the  board  of 
councilmen  shall  fill  by  appointment,  such  office  for  the  un- 
expired portion  of  the  term,"  and  this  expression,  it  was 
argued,  denoted  that  the  provision  ajiplied  only  to  an  office 
that  had  been  entered  upon  and  had  partly  run  out.  The 
expression  is  not  felicitous,  and,  at  first  view,  seems  to  give  a 
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'Color  to  this  construction.  But  upon  a  more  careful  reading 
of  the  passage,  it  becomes  evident  that  such  was  not  the  legis- 
lative intent.  The  direction  to  fill  the  vacant  office  is  gen- 
eral ;  the  councilmen  are  to  do  that  act  in  all  cases,  except  in 
those  enumerated ;  and  the  expression  "  for  the  unexpired 
portion  of  the  term,"  is  used  solely  for  the  purpose  of  de- 
noting the  length  of  time  for  which  the  appointed  officer  is  to 
hold  the  office.  The  end  here  in  view  was  to  make  the 
official  term  of  the  appointed  officer  terminate  at  the  same 
jjeriod  at  which  the  term  of  the  elected  officer  would  have 
terminated.  This  interpretation  fairly  satisfies  the  statutory 
language,  and  carries  into  effect  the  general  intent  of  the 
clause  which  was  to  provide  a  mode  of  filling  all  vacancies, 
except  with  regard  to  certain  offices  which  are  specified.  The 
opposite  exposition  of  this  section  would  bring  into  the  mu- 
nicipal scheme  defects  and  imperfections  in  important  partic- 
ulars. Unless  vacancies  arising  from  death,  non-qualifica- 
tion, or  refusal  to  serve,  happening  before  the  person  elected 
takes  possession  of  his  office  can  be  filled  by  the  council,  the 
disastrous  result  is  that  many  of  the  more  important  of  the 
city  and  ward  offices  must  remain  vacant,  on  the  happening 
of  such  events,  for  the  year,  as  there  is  no  provision  author- 
izing an  election  in  these  cases.  '  It  is  perfectly  obvious, 
therefore,  that  the  primary  idea  in  this  section  is  to  clothe 
the  council  with  a  general  authority  to  fill  all  vacancies, 
except  in  the  particularized  cases,  and  upon  well-known  prin- 
ciples, the  construction  of  the  language  must  be  made  subser- 
vient to  this  plan  thus  clearly  intended. 

The  writ,  as  prayed  for,  should  be  issued. 


JAMES  G.  IVINS  V.  HENRY  R.  ACKERSON. 

By  force  of  the  statute  relating  to  fences,  a  division  fence  may  be  divided 
between  the  owners  by  paroJ  agreement. 
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On  motion  for  a  new  trial  on  a  case  certified  from  the  Mon- 
mouth Circuit. 

This  suit  was  for  the  neglect  of  the  defendant  in  maintain- 
ing a  certain  part  of  a  division  fence  between  his  land  and 
that  of  the  plaintiff.  It  appeared  that  these  parties  were  the 
occupiers  of  coterminous  lands ;  and  the  evidence  showed 
that  about  fourteen  years  before  the  trial  the  landlord  of  the 
plaintiff,  and  the  defendant,  being  the  owners  of  said  lands, 
"  divided,  by  a  parol  agreement,  the  line  fence  between  them, 
and  that  each  assumed  the  maintenance  of  a  certain  half  or 
share  of  said  fence ;  and  that  through  the  portion  of  the  fence 
thus  assigned  to  the  said  defendant,"  the  cattle  of  defendant 
came  upon  the  plaintiff's  land,  and'  did  the  damage  com- 
plained of. 

A  verdict  was  rendered  for  the  plaintiff;  the  question  of 
law  arising  in  the  case  being  reserved. 

Argued  at  November  Term,  1875,  before  Beasley,  Chief 
Justice,  and  Justices  Depue  and  Van  Syckel. 

For  the  motion,  Chilion  Robhins. 

Contra,  Geo.  C.  Beehman. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  case  raises  but  a  single 
question — the  point  being,  whether  an  unwritten  partition  of 
a  line  fence,  made  by  the  owners  of  the  contiguous  lands,  is,  in 
a  legal  sense,  valid  ? 

The  argument  addressed  to  the  court  against  the  legality 
of  such  a  compact  was  whoily  on  the  ground  that  it  was- 
void,  as  it  was  not  in  writing,  by  force  of  that  clause  in  the 
statute  of  frauds,  which  declares  that  no  action  shall  be 
brought  "  upon  any  contract  or  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  them."  The 
fences  set  up  to  protect  the  land  from  intrusion,  it  was  said, 
are  a  part  of   the  freehold,   as  much  so  as  houses  or  other 
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-buildings;  they  go  with  the  title,  and  therefore  a  contract 
concerning  them  is  a  contract  concerning  the  land.  This 
view  is  specious,  but  it  is  not  sound.  It  rests  upon  two 
assumptions,  neither  of  which,  I  think,  can  be  conceded.  The 
first  of  these  is,  that  a  fence  is,  out  and  out,  a  part  of  the  land. 
This  is  not  so;  it  is  a  fixture,  and  when  annexed  by  the 
-owner,  will,  like  similar  adjuncts,  run  with  the  land ;  but  it 
has  been  abundantly  adjudged,  that  oral  contracts  touching 
fixtures  of  this  nature,  are  not  inoperative  by  reason  of  the 
statute  in  question.  Hallen  v.  Runder,  1  Or.,  M.  &  R.  266  ; 
Evans  v.  Roberts,  5  B.  &  C.  829.  The  second  erroneous  pre- 
miss of  the  argument  is,  in  assuming  that  if  the  fence  be  a  part 
of  the  laud,  it  follows  that  oral  contracts  cannot  be  made  with 
respect  to  it.  But  the  scope  of  the  statute  is  by  no  means  so 
broad  as  this.  Its  office  is  to  interdict  the  transfer  of  any 
interest  in  the  land  by  a  contract  not  put  in  writing.  This 
is  its  purpose,  and  it  goes  no  further.  No  one  would  main- 
tain that  an  agreement  to  do  repairs  to  a  fence,  or  to  a  build- 
ing, or  to  work  for  wages  upon  land,  would  be  invalidated 
by  the  statute.  Such  matters  may  be  said,  taking  the  words 
in  a  wide  sense,  to  be  contracts  concerning  the  land,  but  such 
is  not  the  sense  of  the  statutory  words.  The, purpose  of  the 
act  is  well  expounded  by  Judge  Spencer  in  the  case  of  Frear 
V.  Ilardenhergh,  5  Johns.  R.  275,  this  being  his  language : 
"  The  statute  could  have  in  view  to  avoid  such  agreements  in 
relation  to  lands,  as  rested  in  parol,  only  where  some  interest 
was  to  be  acquired  in  the  land  itself,  and  not  such  as  were 
collateral,  and  by  which  no  kind  of  in'erest  was  to  be  gained 
by  the  agreement  in  ^the  land."  The  consequence  is,  that  the 
argument  which  predicates  that  the  fence  is,  in  every  respect, 
the  same  as  the  land,  and  that  every  contract,  even  though  it 
has  but  a  collateral  reference  to  land,  is  avoided  by  the  statute, 
cannot  lead  to  a  legitimate  conclusion. 

Nor  is  it  anything  to  the  present  purpose,  that  by  the 
principles  of  the  common  law  the  obligation  to  maintain 
fences  arose  only  out  of  prescription  or  covenant.  That  a 
duty  of  such  permanence,  and  operating  as  a  burthen  on  the 
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land  upon  which  it  fell,  could  not  be  otherwise  created,  was 
reasonable  enough,  and  altogether  consistent  with  legal  rules. 
And  that  such  were  the  only  sources  of  the  obligation  is  ap- 
parent from  a  number  of  cases  in  the  Year  Books ;  and 
where  the  right  to  have  the  enclosure  maintained  came  from 
prescription,  a  special  remedy  was  afforded  in  the  writ  curia 
claudenda;  but  in  case  it  grow  out  of  an  indenture,  the 
owner,  as  Fitzherbert  certifies  to  us,  was  put  to  his  writ  of 
covenant.  And  in  some  of  the  modern  cases  the  view  has 
been  taken  that  a  covenant  to  keep  up  a  partition  fence,  is  a 
covenant  which  runs  with  the  land  within  the  meaning  of  a 
stipulation  to  convey  free  of  all  encumbrances.  Blain  v.  Tay- 
lor, 19  Abb.  Pr.  B.  228;  Bronson  v.  Cq^n,  108  Mass.  175. 
But  this  doctrine  that  the  obligation  to  maintain  a  fence,  as  a 
permanent  structure,  must  originate  in  a  covenant,  express  or 
implied,  has  no  very  close  affinity  to  the  subject  of  our  present 
inquiry.  The  contract  to  be  tested  is  not  a  parol  agreement 
to  maintain  the  fence ;  the  duty  of  doing  that  is  imposed  by 
the  statute  regulating  fences  ;  but  the  question  is  with  re- 
spect to  the  partition  of  the  fence  thus  required  to  be  main- 
tained. 

Such  a  partition  does  not,  obviously,  confer  any  interest  in 
the  land.  It  does  not  even  transfer  any  right  to  the  fence, 
or  any  part  of  it.  It  does  not  create  any  new  duty,  nor  does 
it  impose  any  new  burthen.  Its  whole  effect  is  to  assign  to 
each  party  his  share  of  the  duty  which  the  land  requires  to 
be  performed.  "  The  place,"  says  the  act,  (Nix.  Big.  332,  pi. 
4,)*  "  where  any  partition  fence  is,  or  shall  be  made,  shall  be 
equally  divided,  &c.,  and  each  party  shall  take  an  equal 
share  of  such  fence  to  make  or  amend  and  maintain,  so  that 
it  may  be  known  which  part  thereof  is  his  own  ;  and,  if  the 
parties  cannot  agree  in  making  such  division,  then  any  two 
of  the  township  committee,  &c.,  shall,  &c.,  make  such  divi- 
sion, and  determine  the  part  or  share  of  such  fence  which 
each  party  is  to  make  or  amend  and  maintain ;  which  deter- 
mination, being  delivered  to  each  of  the  parties  in  writing, 
shall    be   binding   on   such   parties,"   &c.      In  this  language 

*Rev.,  p.  414. 
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there  is  certainly  nothing  that  appears  to  indicate  a  purpose 
to  require  the  division  of  the  fence,  when  agreed  upon  by 
the  owners,  to  be  put  in  writing.  In  truth,  the  contrary  is 
to  be  inferred  from  the  fact,  that  when  the  division  is  made 
by  the  township  officers  a  writing  is  called  for,  but  when 
effected  by  the  land-owners  there  is  no  such  requirement. 
Nothing  can  be  clearer  than  that,  in  case  of  a  voluntary  divi- 
sion, there  is  no  formality  attending  such  act  appointed  by 
the  statute.  The  subject  is  left  to  the  regulation  of  ordinary 
legal  rules,  and  I  can  perceive  nothing  in  such  rules  that 
prohibits  the  doing  of  the  act  in  question  by  parol.  It  would 
be  singular,  indeed,  if  such  act  so  done  should  be  deemed  in- 
valid, when  we  remember  the  great  effect  which  the  law  gives 
to  the  unwritten  agreement  of  the  parties  with  respect  even 
to  the  boundaries  of  their  lands.  There  are  cases  which  hold 
that  the  verbal  settlement  by  the  owners  of  contiguous  lands 
of  the  boundary  line  between  their  possessions  is  absolutely 
conclusive.  Davis  v.  Townsend,  10  Barb.  333 ;  Vosburgh  v. 
Teator,  32  N.  Y.  R.  561.  If  an  uncertain  division  line  of 
the  land  itself  is  thus  ascertainable,  it  would  seem  out  of  the 
question  to  deny  that  the  uncertain  division  line  of  the  fence 
is  similarly  ascertainable.  But,  without  placing  much  stress 
in  this  analogy,  I  am  satisfied  that  ■  the  distribution  of  this 
fence,  made  by  the  parties  referred  to  in  this  case,  was  valid  in 
law ;  and  this  view,  it  is  believed,  harmonizes  with  the 
ordinary  practice  of  land-owners.  No  doubt  arrangements 
of  this  kind  are  sometimes  committed  to  writing,  and  when 
so  executed  the  statute  provides  a  mode  for  recording  them ; 
but  such  a  procedure  Js  not  often  adopted. 

The  verdict  should  be  allowed  to  stand. 

Affirmed,  10  Vr.  714. 
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THE  MAYOR  AND  ALDERMEN  OF  JERSEY  CITY  ads.  HENRY 

M.  RIKER. 

1.  Money  voluntarily  paid,  with  full  knowledge  of  the  facts,  cannot  be 
recovered — and  this  rule  applies  to  a  voluntary  payment  of  taxes. 

2.  But  this  rule  is  not  applicable  where  the  tax  so  paid  has  been  set 
aside  by  a  judicial  decision. 


On  rule  to  show  cause. 

The  plaintiiF  was  assessed  for  the  benefit  to  his  property  in 
Jersey  City,  by  the  construction  of  a  sewer,  in  the  sum  of 
$810.57.  This  assessment  was  paid  by  him,  and  was  subse- 
quently set  aside  on  certiorari  in  the  Supreme  Court.  A  re- 
assessment of  the  expenses  of  this  sewer  was  then  made  by 
the  commissioners  appointed  under  the  act  of  1873,^9.  442, 
such  re-assessment  amounting  to  the  sum  of  $333.73.  This 
suit  was  brought  to  recover  (he  difference  between  the  sum 
paid  and  the  amount  thus  re-assessed.  A  verdict  was  taken 
for  the  plaintiff,  and  this  motion  was  to  set  it  aside. 

Argued  at  November  Term,  1875,  before  Beasley,  Chief 
Justice,  and  Justices  Depue  and  Yax  Syckel. 

For  the  plaintiffs,  I.  W.  Scudder  and  J.  B.  Vredenburgh. 

For  the  defendant,  W.  P.  Douglass  and  W.  A.  Lewis. 

The  opinion  of  the  court  ^vas  delivered  by 

Beasley,  Chief  Justice.  The  principal  objection  to  a 
recovery  in  this  case  is,  that  the  plaintiff,  having  voluntarily 
paid  the  tax  assessed  upon  his  property,  cannot  maintain  a 
suit  for  reimbursement.  The  general  doctrine  thus  invoked 
is  indisputable.  There  are  a  multitude  of  cases  to  the  pur- 
pose, that  when  money  is  demanded  as  a  legal  right,  and  it 
is  paid  without  compulsion,  and  with  a  full  comprehension 

Vol.  IX.  p 
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of  the  facts,  the  money  so  paid  cannot  be  reclaimed  by  a  suit 
at  law.  The  reason  of  this  rule  is,  that  the  party  paying 
had  an  opportunity  to  dispute  the  claim,  and  that  having 
waived  it  at  his  own  volition,  it  is  impolitic  to  permit  him  to 
overhaul  the  transaction  by  an  aggressive  action.  The  doc- 
trine is  intended  to  be  repressive  of  litigation,  and  is  promo- 
tive of  the  jjolicy  expressed  in  the  maxim,  "  Interest  republi- 
coe  ut  sit  finis  litium."  The  principle  is  forcibly  stated  by 
Mr.  Justice  Gibbs  in  the  well  known  case  of  Brisbane  v. 
Dacres,  5  Taunton  152.  His  language  is:  "We  must  take 
this  payment  to  have  been  under  a  demand  of  right,  and  I 
think  that  where  a  man  demands  money  of  another,  as  a 
matter  of  right,  and  that  other,  with  a  full  knowledge  of  the 
facts  upon  which  the  demand  is  founded,  has  paid  a  sum,  he 
never  can  recover  back  the  sum  he  has  so  voluntarily  paid." 
Many  decisions  of  like  import  can  be  found  by  referring  to 
the  notes  in  illustration  of  the  judgment  in  the  case  of  J/ar- 
riot  V.  Hampton,  2  Smith's  Lead.  Cas.  400. 

Nor  are  adjudications  wanting  which  have  enforced  this 
rule,  in  its  full  rigor,  in  cases  of  payments  of  taxes  which  had 
been  irregularly  or  illegally  assessed.  Chief  Justice  Shaw, 
an  the  case  of  Lincoln  v.  Worcester,  8  Cush.  55-,  declares  that 
these  are  the  three  following  requisites  to  a  right  to  reclaim 
the  money  paid  by  force  of  illegal  taxation :  1st.  The  author- 
ity to  levy  the  tax  must  be  wholly  wanting ;  2d.  The  money 
sued  for  must  have  been  received  by  the  corporation  for  its 
own  use ;  3d.  The  payment  must  have  been  made  upon  com- 
pulsion, and  not  voluntarily.  Judge  Dillon,  in  his  Treatise 
on  Municipal  Corporations,  says,  that  unless  these  conditions 
are  all  present,  payment  under  protest  will  not  give  a  right  of 
recovery.  {Vol.  2,  p.  857.)  This  learned  author  cites  in 
his  notes,  in  corroboration  of  his  views,  a  lengthened  line  of 
concurring  decisions. 

But  the  doctrine  thus  established  is  not  applicable  to  the 
present  case.  The  plaintiff  does  not  claim  a  right  of  action 
simply  on  the  ground  that  he  has  paid  an  illegal  tax.  If 
such  were  his  attitude  the  adjudications  cited  would  defeat  a 
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-recovery.  But  the  suit  does  not  rest  on  that  basis.  In  this 
instance  the  authority  to  levy  the  tax  was  not  wholly  want- 
ing, and  the  payment,  in  the  legal  sense,  was  voluntary ;  and 
under  either  of  these  conditions  the  law  refuses  to  raise  an 
implied  promise  to  refund  the  money  paid.  Had  this  suit 
been  brought  upon  the  payment  of  the  tax,  and  before  any 
change  in  the  situation  had  occurred,  the  case  would  have 
been  the  ordinary  one  presented  in  the  reports  and  ruled  by 
the  decisions.  But  that  is  not  so  ;  there  is  a  new  element 
here,  and  that  is,  the  tax  which  was  paid  has  been  set  aside. 
The  consequence  is  the  payment  has  nothing,  either  in  theory 
or  in  fact,  to  rest  upon.  The  party  is  debarred  from  his 
action  after  a  voluntary  payment,  because,  of  his  own  motion, 
he  abandons  his  defence  to  the  claim  ;  this  the  present  plaintiff 
did  not  do  ;  on  the  contrary,  he  pushed  his  defence  to  a  suc- 
cessful result.  The  payment  of  the  tax  in  this  instance  has 
not  added,  in  the  least  degree,  to  the  litigation,  and  public 
policy,  therefore,  does  not  require  a  frustration  of  this  pro- 
cedure. The  assessment  being  vacated  by  direct  judicial 
action,  the  law  raises  an  assumption  to  refund  the  money 
which  can  no  longer  be  honestly  retained.  An  assessment, 
in  this  respect,  is  analogous  to  a  judgment,  and  when  a  judg- 
ment is  reversed  the  defendant  is  restored,  as  nearly  as 
practicable,  to  his  original  condition,  and  for  this  purpose  a 
writ  of  restitution  goes.  In  the  case  of  Close  v.  Stuart,  4 
Wend.  98,  it  is  said :  "  The  right  of  the  plaintiff  to  the  costs 
in  error,  and  to  a  return  of  the  money  becomes  perfect  by 
the  reversal  of  the  judgment,"  and  it  was  consistently  held 
that  the  money  so  due  would  form  the  subject  of  a  set-off. 
In  this  court  upon  reversals  of  judgments  restitution  has  been 
repeatedly  ordered  without  regard  to  the  fact  whether  such 
judgments  have  been  voluntarily  ]->aid  or  not.  Randolph  v. 
Bayles,  Penn.  52  ;  Anonymous,  lb.  900  ;  MeChesney  v.  Rogers, 
3  Halst.  335  ;  Scott  v.  Conover,  5  Hoist.  61.  The  principle  of 
this  course  of  law  is,  that  after  the  judgment  is  annulled  the 
money  paid  upon  it  is  due  to  the  defendant  ex  aequo  et  bono 
and  that  there  is  no  paramount  inconvenience  in  allowing  its 
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reclamation.  Certainly  a  tax  assessment  cannot  be  put  upon 
higher  ground ;  upon  its  vacation  the  money  paid  cannot,  in 
good  conscience,  be  retained  by  the  public.  In  the  present 
instance,  the  defendant  has  not  a  particle  of  right  to  the 
money  in  question ;  it  is  due  to  the  plaintiff  according  to  the 
principles  of  common  honesty,  and  it  is,  therefore,  not  to  be 
regretted  that  the  attempt  to  withhold  it  by  the  summum  jxis 
has  failed. 

The  other  questions  raised  upon  the  argument  have  been 
examined,  but  they  do  not  appear  to  me  to  be  of  any  weight. 

The  rule  should  be  discharged. 

Cited  in  Edwards  v.  Jersey  City,  11  Vr.  179 ;  Tooker  v.  Roe,  15  Vr.  594- 


ALICE  NOICE  V.  A.  D.  BROWN. 

An  agreement  of  a  married  man  to  marry,  when  a  divorce  should  be 
decreed  between  himself  and  his  wife  in  a  suit  then  pending,  is  contrary 
to  public  policy,  and  void. 


On  demurrer  to  the  declaration. 

Argued  at  November  Term,  1875,  before  Beasley,  Chief 
Justice,  and  Justices  Depue  and  Van  Syckel. 

For  the  plaintiff,  Wm.  Y.  Johnson. 
For  the  defendant,  John  F.  Hageman. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  declaration,  to  which  a 
demurrer  has  been  filed,  complains  in  all  its  counts  of  a  breach 
of  a  promise  of  marriage.  The  counts  are  special,  and  all 
contain  the  same  facts.  The  case  thus  presented  is,  that  the 
defendant,  being  a  married  man,  and  living  apart  from  his 
wife,  and  in  expectation  of  a  divorce  from  her  by  force  of  a. 
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bill  then  pending,  promised  the  plaintiff  to  marry  her  in  a 
reasonable  time  after  such  divorce  should  have  been  obtained. 
I  cannot  see  the  faintest  semblance  of  legality  in  the 
promise  here  laid.  It  is  wholly  fallacious  to  suppose  that  a 
contract  is  not  illegitimate  if  the  act  agreed  to  be  done  would 
not  be  illegal  at  the  time  of  its  contemplated  performance. 
Such  is  not  the  law.  A  contract  is  totally  void,  if,  when  it  ' 
is  made,  it  is  opposed  to  morality  or  public  policy.  The  , 
institution  of  marriage  is  the  first  act  of  civilization,  and  the 
protection  of  the  married  state  against  all  molestation  or  dis- 
turbance is  a  part  of  the  policy  of  every  people  possessed  of 
morals  and  laws.  But  this  relationship,  in  order  to  execute 
the  purpose  for  which  it  is  established,  requires  the  undivided 
devotion  of  each  of  the  parties  to  it  to  the  other,  and  the  con- 
sequence is  that  it  is  invaded  and  impaired  by  anything  which 
has  a  tendency  to  alienate  such  devotion.  But  this  plaintiff 
claims  the  right  to  take  to  herself  that  affection  of  this  hus- 
band, which,  in  legal  theory  at  least,  belongs  to  the  wife ;  but 
such  a  transfer  the  law  will  not  sanction.  Such  conduct  is  a 
gross  violation  of  the  rights  of  the  wife.  Nor,  in  a  legal  point 
of  view,  does  it  at  all  strengthen  the  argument  to  suggest  that 
the  defendant,  at  the  time  of  making  this  promise,  was  living 
separated  from  his  wife,  and  was  looking  forward  to  a  divorce. 
While  the  marriage  exists  the  duties  inherent  in  such  mar- 
riage likewise  exist,  and  they  cannot  be  thrown  off  at  the 
Avill  of  either  party.  By  voluntarily  withdrawing  from  the 
society  of  his  wife  a  man  cannot  free  himself  from  his  matri- 
monial obligations.  Xor  can  he  do  so  in  the  hope  of  a 
divorce.  If  a  husband  can  bind  himself  to  a  future  marriage 
conditioned  on  the  getting  of  a  divorce,  so  he  can  incur  a 
similar  obligation  to  be  put  in  effect  on  the  dissolution  of  his 
marriage  bv  the  death  of  his  wife.  Such  contracts  are  hiffhlv 
impolitic  and   highly  scandalous,  and  are,  therefore,  illegal. 

The  demurrer  must  be  sustained. 

Affirvied,  10  Vr.  133.  / 
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HOAGLAND  v.  SEGUR. 

An  agreement  not  to  engage  in,  or  pursue  a  particular  business  or 
profession,  when  made  on  a  good  consideration,  with  one  wiiose  busi- 
ness interests  it  is  to  prevent  competition,  is  valid  if  restrained  within 
reasonable  limits;  and  such  agreement  belongs  to  that  class  with 
respect  to  which  it  is  competent  for  the  parties,  by  agreement,  to  liqui- 
date the  damages  to  be  recovered  on  a  breach. 

Where  the  agreement  contains  several  stipulations  of  different  degrees 
of  importance,  and  a  sum  is  named  as  liquidated  damages,  an  inten- 
tion to  make  the  sum  so  determined  payable  on  the  breach  of  minor 
and  unimportant  parts  of  the  agreement  will  not  be  imputed  in  the 
absence  of  language  declaring  such  intention  with  precision. 
Where  tiie  sum  named  in  an  agreement  is  not  a  penally,  but  is  liqui- 
dated damages,  which  is  recoverable,  not  as  the  representative  of  an 
actual  debt,  or  as  the  measure  of  actual  compensation,  but  as  the  dam- 
ages fixed  by  the  parties  to  be  recovered  on  a  breach,  the  verdict  must 
be  for  that  precise  sum.  Interest  on  it  from  the  date  of  the  breach- 
cannot  be  added. 

S.,  a  private  banker  at  D.,  entered  into  an  agreement  with  the  plain- 
tiff to  sell  and  convey  to  him  the  premises  on  which  he  carried  on  the 
banking  business.  The  agreement  contained  a  covenant  by  S.,  tliat  as 
soon  as  the  plaintiff,  or  a  banking  company,  which  he  proposed  to 
organize,  should  commence  the  business  of  banking  on  the  premises,, 
that  then,  and  from  thenceforth,  the  said  S.  should  withdraw,  in  good 
faith,  as  soon  as  practicable,  from  the  business  of  banking  at  D.,  and; 
should  abstain  from  receiving  and  accepting  any  money  on  deposit  as' 
a  banker  therein ;  and  should  not,  at  any  time,  for  the  space  of  ten 
years  thereafter,  engage,  directly  or  indirectly,  in  the  business  of  bank- 
ing at  D.  It  was  further  agreed,  "  In  order  to  ensure  the  observance 
by  said  S.  of  his  said  covenant  to  abandon,  abstain  from,  and  not  engage 
in  the  business  of  banking  for  the  period  aforesaid  in  D.,  that  in  case 
of  any  breach  thereof  by  him,  the  damages  to  be  recovered  in  any 
action  against  him  for  such  breach,  shall  be,  and  they  are  hereby 
fixed  and  liquidated  by  the  parties  hereto,  at  the  sum  of  $10,000."  In 
an  action  against  S.  on  this  covenant  assigning  breaches,  (!)  that  the 
defendant  did  not  withdraw  in  good  faith  from  the  banking  business, 
as  soon  as  practicable  after  the  plaintiff's  bank  commenced  business; 
and  (2)  that  he  did  not  abstain  from  receiving  deposits,  &c.  Meld,  on 
a  construction  of  the  whole  agreement : 

1.  That  the  word  business  was  not  used  in  the  clause  liquidating  the 
damages  to  denote  the  single  act  of  receiving  deposits,  but  the  aggre- 
gation of  acts  which  fairly  constitute  the  occupation  of  a  banker. 
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2.  That  the  snm  named  as  liquidated  damages  applied  only  to  the 
covenants  to  withdraw,  in  good  faith,  as  soon  as  practicable  from  the 
business  of  a  banker;  and  not  at  any  time  within  ten  years  to  engage 
in  the  business  of  banking ;  and  was  not  recoverable  on  proof  of  the 
mere  fact  that  the  defendant  received  deposits  after  the  new  banking 
company  commenced  business. 


Segur,  the  defendant,  was  engaged  in  business  as  a  private 
banker  at  Dover,  in  the  county  of  Morris.  His  business  was 
confined  to  receiving  and  paying  out  deposits,  and  discounting 
commercial  paper.  He  was  the  owner  of  a  lot  of  land  on 
which  he  was  erecting  a  banking-house  in  which  he  proposed 
to  carry  on  his  business  of  banking. 

Hoagland,  intending  to  associate  himself  with  other  persons 
to  organize  a  banking  association,  to  be  located  and  do  busi- 
ness in  Dover,  entered  into  an  agreement,  under  seal,  with 
Segur,  for  the  purchase  and  conveyance  of  the  lot  of  the  latter 
on  which  his  banking-house  was  then  in  process  of  erection. 
This  agreement  bears  date  on  the  9th  of  November,  1872, 
and  stipulated  for  the  completion  of  the  building  by  Segur, 
at  his  own  expense,  by  the  1st  day  of  January,  1873,  and  the 
conveyance  by  him  of  the  premises  to  the  plaintiiF  on  that 
day. 

A  conveyance  of  the  premises  to  the  plaintiff  was  duly  made 
at  the  time  named. 

On  the  19th  of  December,  1872,  the  plaintiiF  and  others 
associated  themselves  together  in  the  organization  of  the 
National  Union  Bank  of  Dover,  a  banking  association  under 
the  laws  of  the  United  States,  to  be  located  and  do  business 
at  Dover,  and  on  the  17th  of  February,  1873,  the  association 
entered  into  the  possession  of  the  said  banking-house  and  com- 
menced the  business  of  bankino;. 

The  agreement  of  the  9th  of  November,  1872,  also  con- 
tained the  following  covenants  on  the  part  of  Segur : 

"  Whereas,  it  is  part  of  the  consideration  of  this  sale  of  said 
lot  and  banking-house,  that  said  Segur  shall  withdraw  from 
the  business  of  banking,  and  not  engage  in  the  same  at  any 
time  M'ithin  ten   years  in  the  borough  of  Dover  aforesaid. 
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Now  it  is  further  agreed  between  the  said  parties,  and  said 
Segur  doth  hereby  covenant  and  agree  -with  the  said  Hoag- 
land, that  as  soon  as  said  new  banking  company  or  associa- 
tion so  expected  to  be  organized,  or  any  banking  company  to 
whom  the  said  Hoagland,  his  heirs  or  assigns,  may  hereafter 
lease,  convey  or  assign  said  premises  and  banking-house,  or 
any  part  of  the  same,  shall  commence  the  business  of  bank- 
ing therein,  then  and  from  thenceforth  the  said  Segur  shall 
withdraw  in  good  faith  as  soon  as  practicable  from  the  busi- 
ness of  banking  in  the  said  borough  of  Dover,  and  shall 
abstain  from  receiving  or  accepting  any  money  on  deposit  as 
a  banker  therein ;  and  shall  not,  at  any  time,  for  the  space  of 
ten  years  thereafter,  engage  directly  or  indirectly  in  the  busi- 
ness of  banking  in  said  borough  of  Dover,  either  as  a  private 
banker,  a  capitalist,  or  as  a  shareholder  or  director  in,  or  as 
an  officer  or  employe  of  any  banking  company  or  associa- 
tion, or  savings  bank,  located  in  or  doing  business  in  said 

borouffh  of  Dover And  it  is  further 

agreed  and  understood,  that  this  covenant  on  the  part  of  said 
Segur  to  abandon,  abstain  from,  and  not  engage  in  the  busi- 
ness of  banking  in  said  borough  of  Dover  for  the  period  of 
ten  years,  is  made  for  the  benefit  of  said  Hoagland  as  the 
owner  of  said  lot  of  land  and  banking-house,  and  shall  attach 
to  and  run  with  the  same  in  the  hands  of  any  heir  or  heirs, 
assignee  or  assignees,  grantee  or  grantees  of  said  Hoagland ; 
and  in  case  of  any  breach  of  the  same  by  said  Segur,  an  action 
may  be  maintained  thereon  against  him  by  the  person  or 
persons,  or  body  corporate  who  shall,  at  the  time  of  such 
breach,  be  the  owner  df  the  fee  simple  of  said  lot  of  laud  so 
hereby  agreed  to  be  conveyed ;  and  it  is  further  agreed,  in 
■order  to  ensure  the  observance  by  said  Segur  of  his  said  cove- 
nant, to  abandon,  abstain  from,  and  not  engage  in  the  busi- 
ness of  banking  for  the  period  aforesaid  in  Dover  aforesaid, 
that  in  case  of  any  breach  thereof  by  him  the  damages  to  be 
recovered  in  any  action  against  him  for  such  breach,  shall  be, 
and  they  are  hereby  fixed  and  liquidated  by  the  parties  hereto, 
at  the  sum  of  $10,000." 
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On  rule  to  show  cause  why  a  verdict  should  not  be  se* 
aside. 

Argued  at  November  Term,  1875,  before  the  Chief  Jus- 
tice, and  Justices  Depue  and  Van  Syckel. 

For  the  rule,  J.  Vanatta,  Attorney-General,  and  Joseph  C. 
Fotts. 

Contra,  H.  C.  Pitney. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  This  action  was  brought  on  the  above  recited 
•covenant,  by  the  plaintiff  suing  for  the  use  of  the  National 
Union  Bank  of  Dover,  The  breaches  assigned  were,  that 
the  defendant  did  not  withdraw  from  the  business  of  banking, 
&c. ;  and  that  he  did  not  abstain  from  receiving  de^^osits,  &c. 

It  appeared,  in  evidence  on  the  part  of  the  plaintiff,  that 
when  the  bank  took  possession  of  the  new  banking-house, 
the  defendant  removed  to  another  building  in  Dover,  where 
he  proposed  "to  wind  up  his  business  as  a  banker;"  and  that 
after  the  17th  of  February  he  continued,  from  day  to  day,  to 
receive  deposits  until  the  7th  of  April,  1873. 

The  plaintiff,  on  this  evidence,  which  was  not  contradicted, 
•contended  that  the  second  of  the  breaches  assigned  was 
proved,  and  that  he  was  thereon  entitled  to  a  verdict  for  the 
sum  named  in  the  agreement  as  liquidated  damages.  The 
contention  of  the  defendant  was,  that  receiving  deposits  is 
included  in  the  business  of  a  private  banker;  and  that  under 
that  agreement  the  defendant  was  authorized  to  continue  that 
business  until  it  was  practicable  to  withdraw  from  it  without 
financial  ruin  or  embarrassment ;  and  that  the  evidence  of 
the  receipt  of  profits  was  only  pertinent  on  the  issue,  whether 
he  had  withdrawn  from  the  business  of  banking,  in  good 
faith,  as  soon  as  it  was  practicable. 

The  defendant  further  insisted,  that  if  any  recovery  was 
had  on  this  evidence,  it  could  only  be  for  the  damages  actu- 
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ally  sustained  from  the  non-performance  of  that  part  of  hi& 
covenant. 

The  court  charged  the  jury,  that  the  defendant,  under  the 
language  of  the  agreement  "  to  withdraw,  in  good  faith,  a& 
soon  as  practicable  from  the  business  of  banking,"  had  a 
reasonable  time  after  the  establishment  of  the  new  bank  on 
the  premises  within  which  to  withdraw  from  the  business  of 
banking,  but  that  the  stipulation,  with  respect  to  receiving, 
deposits,  was  an  independent  stipulation,  compelling  the 
defendant  to  wholly  abstain  from  receiving  money  on  deposit 
after  the  new  bank  commenced  its  business,  and  that  the 
taking  of  any  deposits  after  that  time  was  a  breach  of  the 
covenant. 

The  court  further  charged,  that  the  plaintiff  was  entitled 
to  recover  the  sum  of  $10,000,  with  interest  from  the  8th  of 
April,  1873,  and  directed  a  verdict  accordingly. 

It  was  conceded  on  the  argument,  that  receiving  money  on 
deposit  is  part  of  the  business  of  a  banker.  Taking  money 
on  deposit  is  not  an  incidental  and  occasional  operation  con- 
nected with  banking.  It  is  one  of  the  main  features  and 
principal  departments  in  the  business.  In  the  statutes,  a  place 
of  discount  and  deposit  is  treated  as  synonymous  with  a  bank- 
ing-house. With  a  private  banker,-  not  authorized  to  issue 
circulating  notes,  the  two  departments  which  make  up  the 
business  of  banking,  are  the  taking  of  deposits,  and  the  mak- 
ing of  discounts.  Everything  else  usually  done  by  them, 
such  as  the  selling  of  exchanges,  and  making  collections,  is 
only  incidental  to  the  business  in  which  they  are  engaged. 
Bouvier's  Law  Diet,  Banks  and  Banker ;  Curtis  v.  Leavitt, 
15  iV.  Y.  52,  56,  266.  It  is  said  by  Mr.  Morse,  in  his 
Treatise  on  Banking,  that  to  render  an  individual  a  banker, 
he  must  receive,  on  general  deposit,  the  funds  or  money  of 
other  persons,  which  he  must  mingle  together  or  with  his  owa 
money  or  capital,  in  a  general  fund  for  the  prosecution  of 
some  description  of  banking  business.  Morse  on  Banking^ 
Preface  xxxvi.  In  the  present  case,  the  business  previously 
engaged   in  by  the   defendant,  with    reference  to  which  the 
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agreement  was  made,  was  that  of  a  private  banker,  receivings 
deposits  and  making  discounts.  The  moneys  received  by 
him,  after  the  banking-house  was  taken  possession  of  by  the 
new  bank,  were,  with  only  three  exceptions,  amounting  to  the 
sum  of  §690,  from  persons  who  had  previously  deposited  with 
him  as  a  banker. 

If  the  construction  of  the  agreement  by  the  court  below  be 
correct,  the  defendant  was  entitled  to  a  reasonable  time  for 
closing:  his  business  of  banking;  after  the  new  bank  com- 
menced  operations — a  substantial  and  beneficial  provision  in. 
favor  of  the  defendant ;  and  he  must  at  once  refrain  from  one 
of  the  constituent  and  essential  parts  of  that  business,  and  on 
the  receipt  of  a  deposit  thereafter,  was  to  be  subjected  to  the 
payment  of  §10,000,  as  liquidated  damages.  A  construction 
leading  to  such  an  uni'easonable  result,  can  only  be  sustained 
upon  clear  and  unequivocal  language  in  the  agreement. 

That  an  agreement  not  to  engage  in  or  pursue  a  particular 
business  or  profession,  when  made  on  a  good  consideration, 
with  one  whose  business  interest  it  is  to  prevent  competition, 
is  valid,  if  restrained  within  reasonable  limits,  is  too  well 
settled  to  be  regarded  as  an  open  question.  The  agreement 
also  belongs  to  that  class  with  respect  to  which  it  is  compe- 
tent for  the  parties,  by  agreement,  to  liquidate  the  damages 
which  should  be  recoverable  on  a  breach.  Whitfield  v.  Levy^. 
6  Vroom  149. 

The  parties  have  also  used  apt  and  proper  words  to  make 
the  sum  named  in  the  agreement  liquidated  damages.  The 
question  is,  whether  they  have  made  the  mere  taking  of 
deposits  the  condition  on  which  that  sum  is  payable.  That 
question  is  not  necessarily  dependent  on  the  result  of  the 
inquiry  whether  the  receipt  of  deposits  is  interdicted  by  some 
one  of  the  terms  of  the  agreement. 

While  the  courts  have  allowed  parties  to  adjust  in  advance, 
and  stipulate  for  the  damages  to  be  awarded  in  certain  case&^ 
for  the  non-performance  of  agreements  of  this  kind,  they 
have  adopted  certain  rules  of  construction  for  determining 
when  such  an  adjustment  has  taken  place.     The  general  rule 
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is,  that  where  the  agreement  contains  disconnected  stipula- 
tions of  various  degrees  of  importance,  the  sum  named  will 
be  considered  as  a  penalty,  though  it  is  called  liquidated  dam- 
ages, unless  the  agreement  specify  the  particular  stipulation, 
or  stipulations  to  which  the  liquidated  damages  are  to  be  con- 
fined. As  was  said  by  Lord  Coleridge  in  Magee  v.  LavcU,  L. 
R.,  9  C.  P.  115,  "the  courts  refuse  to  hold  themselves  bound 
by  the  mere  use  of  the  words  liquidated  damages,  and  will 
look  to  what  must  be  considered,  in  reason,  to  have  been  in- 
tended by  the  parties  in  relation  to  the  subject  matter."  The 
intention  must  be  derived  from  the  whole  agreement,  and  if 
it  be  doubtful  upon  the  whole  agreemeut,  whether  the  sum 
named  was  intended  to  be  a  penalty  or  liquidated  damages,  it 
will  be  construed  to  be  a  penalty.      Whitfield  v.  Levy,  supra. 

These  principles  of  construction  which  have  been  estab- 
lished in  cases  where  the  issue  was  whether  the  sum  named 
was  a  penalty  or  liquidated  damages,  with  resjiect  to  any  of 
the  stipulations  in  the  agreement  are  equally  applicable  to 
-cases  in  which  the  issue  is  whether  the  damages  liquidated 
are  applicable  to  any  particular  stipulation.  In  every  case  the 
parties  to  such  an  arrangement  are,  in  fact,  controlled  in 
fixing  the  sum  which  shall  be  compensation  for  non-perform- 
ance by  the  importance  of  the  main  object  and  purpose  of  the 
agreement,  without  regard  to  minor  details.  An  intention  to 
make  the  sum  so  determined  on  payable  on  the  breach  of 
minor  and  unimportant  parts  of  the  agreement,  will  not  be 
imputed,  in  the  absence  of  language  declaring  such  intention, 
with  precision. 

In  the  present  case^the  purpose  of  the  plaintiff  in  requir- 
ing these  covenants  was  to  exclude  competition  in  the  "  bank- 
ing business."  That  is  apparent  from  the  preceding  recital ; 
that  it  was  part  of  the  consideration  of  the  agreement  that 
said  Segur  should  "  withdraw  from  the  business  of  banking, 
and  not  engage  in  the  same,  at  any  time,  within  ten  years." 
The  same  expression,  "  business  of  banking,"  is  used  in  the 
two  most  important  members  of  the  covenant,  which  was 
framed  to  that  end.     It  was  also  made  a  substantive  part  of  the 
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arrangement  that  the  defendant  shonld  not  be  required  to- 
close  his  banking  business  immediately.  He  had  a  reason- 
able time  after  the  plaintiff,  or  his  representative,  commenced 
the  business,  to  accomplish  that  end — "  to  withdraw  in  good 
faith  as  soon  as  practical."  When  that  was  accomplished  he- 
was  not  to  engage  in  the  "  business  of  banking,"  for  a  stipu- 
lated tim^. 

In  the  succeeding  paragraph  it  is  declared  that  this  cove- 
nant on  the  part  of  said  Segur  "to  abandon,  abstain  from 
and  not  engage  in  the  business  of  banking,"  was  for  the  bene- 
fit of  the  plaintiff  as  owner  of  the  lands,  and  should  run  with, 
the  land  to  his  heirs  or  grantees.  And  in  the  clause  pre- 
scribing the  liquidation  of  damages,  it  is  in  express  words 
provided,  in  order  to  ensure  the  observance  by  Segur  of  his- 
said  covenant,  "  to  abandon,  abstain  from  and  not  engage  in 
the  business  of  banking  for  the  period  aforesaid ; "  that  iuj 
case  of  "any  breach  thereof"  the  damages  to  be  recovered 
for  such  breach,  shall  be,  and  they  are  hereby  fixed  and 
liquidated,  at  the  sum  of  |10,000. 

It  is  perfectly  manifest  that  the  parties,  in  their  own  minds, 
determined  on  this  large  sum  as  the  measure  of  compensation 
in  view  of  the  injury  which  might  result  to  the  plaintiff  from 
the  competition  of  the  defendant  in  the  business  of  a  banker, 
and  not  out  of  regard  to  the  stipulation  not  to  receive  "  any 
money  on  deposit,"  which,  if  literally  enforced,  would  seri- 
ously embarrass  the  defendant  in  closing  his  business,  and 
would  be  broken  by  receiving  a  single  deposit,  though  not 
the  slightest  appreciable  injury  would  thereby  result  to  the- 
plaintiff,  and  in  my  judgment  they  have  so  expressed  it  in 
their  agreement.  The  sum  of  $10,000  is  made  payable  on 
the  breach  by  the  defendant  of  his  covenant  "  to  abandon, 
abstain  from  and  not  engage  in  the  business  of  banking." 
The  term  business  is  not  used  here  to  denote  the  single  act  of 
receiving  deposits,  but  the  aggregation  of  acts  which  fairly 
constitute  the  occupation  of  a  banker.  It  is  a  word  which 
is  frequently  used  as  synonymous  with  occupation,  and  signi- 
fies more  than  the  mere  doing  of  acts  which  are  usually  done- 
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by  persons  engaged  in  the  pursuit  of  a  particular  calling. 
This  interpretation  is  adopted  in  the  construction  of  contracts 
of  insurance ;  {Stone  v.  U.  S.  Casualty  Co.,  5  Vroom  371 ; 
Gates  V.  31adison  Co.  Ins.  Co.,  1  Seld.  469;)  and  is  recog- 
nized by  the  courts  in  discussing  the  question  whether  the 
testimony  amounts  to  proof  of  the  violation  of  agreements 
of  the  character  of  that  sued  on.  Turner  v.  Evans,  2  E.  & 
B.  512;  Brampton  v.  Beddoes,  13  C.  B.  {N.  S.)  538. 

There  are  in  this  agreement  two  members  of  the  covenant 
which  expressly  provide  for  this  subject,  in  each  of  which  the 
same  expression,  "business  of  banking,"  is  employed,  which 
give  point  and  application  to  the  concluding  member  of  the 
agreement,  which  declares  the  liquidation  of  damages.  To 
these  covenants  alone  the  liquidation  of  damages  is  applicable. 
This  construction  is  in  accordance  with  the  legal  significa- 
tion of  the  language.  It  is  also  that  which,  on  a  considera- 
tion of  the  whole  agreement,  was  manifestly  intended  by  the 
parties  in  relation  to  the  subject  matter. 

Whether  the  testimony  of  the  continued  receipts  of  deposits 
from  February  to  the  succeeding  April,  would  be  sufficient 
proof  to  sustain  a  verdict  for  the  plaintiff  on  the  covenant,  to 
withdraw  from  the  business,  as  soon  as  practicable,  cannot, 
at  present,  be  considered.  That  question  was  not  submitted 
by  the  court  below  as  a  question  of  fact.  The  court  held 
that  the  receipt  of  deposits  after  the  banking  company  com- 
menced business  was,  per  se,  such  a  breach  as  entitled  the 
plaintiff  to  the  liquidated  damages.  This  we  think  Avas 
erroneous. 

Interest  on  the  $10,000  from  April  8th,  1873,  was  also  in- 
cluded in  the  verdict. 

In  cases  where  the  contract  is  for  the  payment  of  money, 
or  the  performance  of  a  collateral  act,  and  the  sum  named  is 
strictly  a  penalty — the  actual  debt  or  damages  only  being  re- 
<;overable — a  recovery  for  the  full  amount  thereof  is  some- 
times allowed,  in  the  shape  of  interest  or  damages,  in  excess 
of  the  sum  named  as  the  penalty.  Lonsdale  v.  Church,  2  T. 
B.  388 ;   Long's  Adm'r  v.  Long,  1  C.  E.  Green  59 ;   Martin 
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V.  Taylor,  1  Wash.  C.  C.  R.  1.  Bat  where  the  sum  named 
is  not  a  penalty,  but  is  liquidated  damages,  which  is  recover- 
able, not  as  the  representative  of  an  actual  debt,  or  as  the 
measure  of  actual  compensation,  but  as  the  damages  fixed  by 
the  parties  to  be  recovered  on  a  breach,  the  verdict  must  be 
for  that  precise  sum.  The  precedents  are  uniformly  to  that 
-effect. 

The  application  of  this  principle  to  the  present  case  is 
eminently  proper,  in  view  of  the  language  of  the  parties. 
They  agree  that  the  damages  to  be  recovei-ed  in  any  action 
shall  be  the  sum  of  $10,000.  A  jury  cannot  assess  damages 
when  the  parties  themselves  have  fixed  them.  .  Mayne  on 
Damages  170. 

The  verdict  should  be  set  aside,  and  a  new  trial  granted. 
Oosts  to  abide  the  event. 


TOWNSHEND  v.  SIMON. 


1.  A  sherifi  who  has  sold  lands  under  a.  fieri  facias  out  of  Chancery  in  a 
foreclosure  suit,  may  bring  an  action  in  his  own  name  against  a  pur- 
chaser who  refuses  to  comply  with  the  conditions  of  sale.  The  remedy 
in  the  Court  of  Chancery  to  compel  the  purchaser  to  complete  the 
purchase  by  summary  process,  is  not  exclusive. 

2.  Where  the  conditions  of  sale  are,  that  if  a  purchaser  refuse  to  comply 
the  property  will  be  re-sold,  and  the  purchaser  held  liable  for  all 
losses  and  expenses;  and  on  the  refusal  of  the  purchaser  to  comply, 
the  property  has  been  re-sold  on  the  same  conditions  of  sale,  and  a 
less  sum  realized  ;  in  an  action  against  the  former  purchaser,  the 
measure  of  damages  is  the  difference  between  the  defendant's  bid  and 
the  sum  realized  at  the  second  sale,  together  with  the  costs  and  ex- 
penses of  the  re-sale. 

3.  The  money  recovered  in  such  action  will  be  the  money  made  by 
the  sheriff",  under  the  process  in  his  hands,  which  he  must  account 
for  to  the  persons  interested,  in  the  process  under  which  the  sale 
was  made. 


The  defendant  was  the  purchaser  at  a  sale  of  mortgaged 
premises  made  by  the  plaintiff  as  sheriff  of  the  county  of 
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Passaic,  by  virtue  of  a  writ  of  fieri  facias  issued  out  of  the 
Court  of  Chancery  upon  a  decree  of  foreclosure. 

The  sale  was  made  upon  certain  conditions,  in  writing, 
among  which  was  the  usual  stipulation  that  if  the  pur- 
chaser fail  to  comply  with  the  conditions  of  sale,  the  property 
would  be  re-sold,  and  the  former  purchaser  held  liable  for 
all  losses  and  expenses,  and  receive  no  benefit  from  such 
second  sale. 

The  property  was  struck  off  to  the  defendant  for  the 
sum  of  $4100,  and  he  signed,  at  the  foot  of  the  conditions 
of  sale,  a  written  acknowledgment  of  his  purchase  at  that 
price. 

The  defendant  having  refused  to  complete  the  purchase 
by  accepting  a  deed  and  paying  the  purchase  money,  the 
premises  were  subsequently  set  up  at  a  second  sale,  upon  the 
same  conditions,  and  sold  for  a  less  sum  than  the  bid  of  the 
defendant. 

The  action  was  brought  by  the  sheriff  against  the  defend- 
ant to  recover  the  difference  between  his  bid  and  the  price 
realized  at  the  second  sale,  and  also  the  costs  and  expenses 
of  the  latter  sale,  as  damages  for  the  non-performance  of  the 
agreement  of  purchase. 

At  the  circuit  the  plaintiff  was  non-suited,  and  a  rule  to 
show  cause  why  the  non-suit  should  not  be  set  aside,  was 
allowed. 

Argued  at  November  Term,  1875,  before  the  Chief  Jus- 
tice, and  Justices  Depue  and  Van  Syckel. 

For  the  rule,  J.  C.  Paulison. 
Contra,  /.  W.  Griggs. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  non-suit  in  the  court  below  was  ordered 
on  the  ground  that  the  remedy  was  not  in  an  action  at  law, 
but  bv  a  proceeding  in  Chancery  in,  the  foreclosure  suit  to 
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compel  the  defendant,  as  a  purchaser  under  a  sale  by  virtue 
of  process  out  of  the  Court  of  Chancery,  to  take  a  conveyance 
and  comply  with  the  conditions  of  sale. 

It  may  be  assumed,  as  an  established  doctrine  of  the  Court 
of  Chancery,  that  a  purchaser  under  a  decree  by  the  act  of 
purchase,  submits  himself  to  the  jurisdiction  of  the  court  as 
to  all  matters  connected  with  the  sale  which  relate  to  him  in 
the  character  of  purchaser.  Casamajor  v.  Strode,  1  Sim.  & 
Stu.  381 ;  Requa  v.  Rea,  2  Paige  339  ;  Shann  v.  Jones,  4  C. 
E.  Gh'een  251.  The  sale  may  be  set  aside  by  an  order  in  the 
original  cause,  without  a  new  bill  being  filed.  Brown  v. 
Frost,  10  Paige  243 ;  Wetzler  v.  Schaumann,  9  C.  E.  Green 
60.  And  the  purchaser  may  appeal  from  such  order,  though 
he  be  not  a  party  to  the  cause.  Bailey  v.  Maule,  7  CI.  &  Fin, 
121 ;  note  cited  in  National  Bank  of  lletropolis  v.  Sprague, 
6  C.  E.  Green  462.  It  has  also  been  held,  that  the  purchaser 
may  be  compelled  to  complete  the  purchase,  by  a  summary 
order  in  the  original  cause.  Lansdown  v.  Elderton,  14  Ves. 
512;  Wood  V.  Mason,  3  Sumner  318;  Cazet  v.  Hubbell,  36 
K  Y.  677 ;  Silver  v.  Campbell,  10  G  E.  Gn^een  465. 

The  modern  practice  of  the  English  courts  is,  by  an  order 
to  direct  the  premises  to  be  re-sold,  and  the  purchaser  to  pay 
the  costs  and  expenses  of  the  sale,  and  also  the  deficiency  (if 
any)  in  the  price  at  the  second  sale.  2  DanieWs  Ch.  Prac:, 
1282.  This  practice  seems  to  have  originated  with  Lord! 
Eldon  in  1811,  in  Gray  v.  Gray,  reported  in  1  Beavan  199  ; 
and  in  the  note  to  Harding  v.  Har'ding,  4:  M.  &   Craig  514, 

But  if  it  be  conceded  that  the  Court  of  Chancery  may  com- 
pel a  purchaser,  by  summary  process,  to  complete  his  pur- 
chase, that  is  no  reason  for  holding  its  jurisdiction  exclusive. 
It  is  .only  where  the  right,  as  well  as  the  remedy,  is  the 
creature  of  equity,  without  any  legal  obligation  for  its 
foundation,  that  the  jurisdiction  of  the  courts  of  equity  is  ex- 
clusive. On  the  ordinary  agreement  to  purchase.  Chancery 
may  decree  specific  performance,  and  upon  a  sale  under  fore- 
closure the  purchaser  may  be  put  in  possession  by  writ  of 

Vol.  IX.  Q 
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assistance,  and  yet  it  has  never  been  contended  that  the  power 
of  the  court  to  grant  relief  according  to  its  own  peculiar  pro- 
ceeding excluded  the  jurisdiction  of  courts  of  law.  The 
parties  may  sue  at  law  for  damages  arising  from  the  non-per- 
formance of  the  agreement  to  sell,  and  the  purchaser  at  a 
foreclosure  sale  may  recover  possession  by  an  action  of  eject- 
ment, notwithstanding  another  remedy  is  attainable  in  a  court 
of  equity. 

A  stipulation  for  a  r'-i-ule  in  case  of  default  of  the  pur- 
chaser to  comply,  and  for  his  liability  for  the  expenses  and 
loss  on  the  second  sale,  has  long  been  in  use  as  one  of  the 
usual  conditions  of  sale.  Sir  Edward  Sugden  recommends 
that  it  never  be  omitted.  1  Sugden  on  V.  &  P.  57  [39.]  It 
has  always  been  regarded  as  a  substantial  security  for  the 
fulfilment  of  the  agreement  to  purchase,  on  which  an  action 
:at  law  is  maintainable.  In  such  action  the  measure  of  dam- 
ages is  the  difference  between  the  defendants'  bid  at  the  first 
sale,  and  the  sum  realized  at  the  second  sale,  together  with 
the  costs  and  expenses  incident  to  the  re-sale.  Ockenden  v. 
Henly,  E.,  B.  &  E.  485 ;  Cohb  v.  Wood,  8  Qush.  228  ;  Webster 
V.  Hoban,  7  Craneh  399.  The  difference  in  price  on  the  re- 
sale is,  in  law,  so  far  regarded  as  u  liquidated  debt  as  to  be 
provable  as  such  in  bankruptcy.  Ex  parte  Hunter,  6 
Ves.  94. 

The  only  cases  I  have  been  able  to  find  in  which  the  right 
of  an  officer,  selling  under  judicial  proceedings,  to  sue  tlie 
purchaser  at  law  on  a  condition  of  this  kind,  has  been  ques- 
tioned, are  Wood  v.  Mann,  1  Sumner  319,  and  Miller  v.  Coll- 
yer,  36  Barh.  250.  ^  In  Wood  v.  Mann,  Justice  Story  ex- 
presses the  opinion  that  a  court  of  law  would  not  entertain 
jurisdiction  of  such  a  suit,  where  the  sale  was  made  under  a 
decree  of  a  court  of  equity.  The  subject  under  consideration 
was  the  power  of  a  court  of  equity  to  enforce,  by  summary 
process  a  security  voluntarily  given  in  a  court  by  a  person, 
who,  on  his  own  application,  was  substituted  in  the  place  of 
the  purchaser,  on  which  an  order  was  made  that  the  person 
so  substituted  pay   the    purchase   money  within  a  specified 
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stime.  The  opinion  on  this  head  was  merely  obiter,  and  was 
founded  on  the  supposed  inability  of  a  court  of  law  to  ascer- 
tain and  measure  the  extent  of  the  damages.  The  apprehen- 
sion that  an  adequate  remedy  could  not  be  aiforded  in  a  court 
of  law,  on  the  agreement  to  purchase,  is  entirely  without 
foundation.  A  court  of  law  will  give  as  damages  in  sucli  a 
suit  precisely  the  same  measure  of  redress  as  by  the  modern 
practice  is  attainable  in  equity.  In  3Iiller  v.  CoUyer  the 
■court  held  that  a  memorandum  at  the  foot  of  the  conditions 
of  a  sale,  made  by  a  sheriff,  under  foreclosure  proceedings, 
stating  that  the  party  had  bought  at  a  certain  price,  and  that 
he  agreed  to  comply  ^Yith  the  conditions,  and  signed  by  him, 
was  a  mere  submission  to  the  authority  of  the  court  in  which 
the  decree  was  had,  and  not  a  contract,  either  with  the 
sheriff  or  the  plaintiff  in  the  suit,  and  that,  therefore,  no 
action  could  be  maintained  upon  it.  The  argument  by  which 
this  conclusion  was  reached,  was  that  the  memorandum 
lacked  the  essential  elements  of  a  contract,  not  only  in  parties, 
but  also  in  mutuality  and  consideration.  Inasmuch  as  the 
legal  results  of  a  purchase  at  a  sheriff's  sale  are  an  obligation 
•on  the  part  of  the  officer  to  convey,  and  on  the  part  of  the 
purchaser  to  accept  a  conveyance  and  pay  the  purchase 
money,  it  is  difficult  to  perceive  wherein  the  undertaking  is 
■deficient  in  either  mutuality  or  consideration.  The  duty  of 
the  officer  to  make  conveyance  of  the  lands  on  his  acceptance 
of  the  bid  of  the  successful  bidder,  and  his  power  to  transfer 
to  the  purchaser  the  title  he  is  selling,  are  as  much  a  consid- 
eration as  his  ability  to  pass  the  property  in  chattels  on  the 
sale  of  personal  property.  The  only  difference  is,  that  prop- 
erty in  chattels  passes  by  the  sale,  whereas  on  a  sale  of  lands 
a  deed  is  necessary  to  convey  the  legal  title.  The  rights  of 
the  buyer,  in  both  instances,  are  fixed  when  the  bid  is  accepted. 
Whatever  else  is  necessary  to  complete  the  transaction  is 
inerely  a  compliance  with  the  forms  of  passing  title  to  lands. 
Each  party,  it  is  admitted,  may  compel  performance  by  the 
other  by  the  intervention  of  the  court  out  of  which  the  pro- 
■cess  issued.     A  more  decided  illustration  of  consideration  and 
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mutuality  in  a  contract  can  scarcely  be  found.  The  same 
elements  of  mutuality  and  consideration  are  present  in  a  sale 
by  an  officer  having  power  to  sell,  and  ability  to  make  con- 
veyance, as  attend  a  sale  by  an  owner  at  public  auction. 

The  practice  of  the  Court  of  Chancery,  by  summary  pro- 
cess, to  compel  the  purchaser  to  complete  the  purchase,  is 
founded  on  the  assumption  of  a  contract  on  his  part  to  that 
effect.  This  is  apparent  from  the  observations  of  Lord  Cot- 
tenham  in  Harding  v.  Harding,  4  M.  &  Craig  514.  The 
notion  that  the  contract  is  with  the  court,  is  too  fanciful  to 
merit  much  consideration.  It  is  regarded  as  such  a  contract 
as  may  be  made  the  ground  for  a  bill  for  specific  performance 
in  the  name  of  the  officer.  Ely  v.  Perrine,  1  Green's  Ch.  R. 
396;  Bowne  v.  Bitter,  11  C.  E.  Green  456.  In  3Iichener  v. 
Lloyd,  1  C.  E.  Green  41,  Chancellor  Green  treats  a  claim  against 
a  purchaser  at  a  sale  by  commissioners  in  partition,  selling 
under  an  order  of  the  court  for  a  deficiency  at  a  second  sale, 
as  a  claim  for  damages  sustained  by  the  breach  of  the  con- 
tract contained  in  the  conditions  of  sale.  He  also  held  that 
the  contract  was  with  the  commissioners ;  that  they  alone  had 
the  right  to  enforce  it,  and  that  the  remedy  was  properly  in 
a  court  of  law,  by  action  on  the  contract.  In  Shinn  v.  Roberts, 
Spencer  435,  the  action  was  at  law,  by  commissioners  in  par- 
tition against  a  purchaser  not  complying  with  the  conditions  of 
sale,  to  recover  the  difference  in  the  price  at  the  first  and  second 
sales.  The  case  was  contested  by  able  and  experienced  coun- 
sel. No  point  was  made  on  the  argument  as  to  the  ability  of 
the  commissioners  to  sue,  and  Carpenter,  J.,  in  the  opinion 
of  the  court,  declares  that  he  had  no  difficulty  on  the  subject 
of  the  right  of  the  commissioners  to  maintain  the  action.  In 
Cobb  V.  Wood,  8  Gush.  228,  it  was  expressly  decided  by  the 
Supreme  Court  of  Massachusetts,  that  an  administrator  sell- 
ing lands  under  a  license  of  a  probate  court,  might  recover  at 
law  against  a  purchaser  who  bid  in  the  property,  and  signed 
the  memorandum  of  sale,  and  then  refused  to  comply ;  and 
that  the  sum  recoverable  was  the  difference  in  the  price 
at  the  first  and    second    sales.     In  Sanborn  v.    Charnberlin, 
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101  Mass.  409,  an  officer,  selling  under  an  execution  at  law, 
Avas  allowed  to  recover  of  a  purchaser  on  his  contract  to  pur- 
chase, the  purchase  money,  the  conveyance  having  been  tend- 
ered, but  not  accepted.  There  is  no  diiference  between  a 
sale  by  a  sheriff  under  an  execution  out  of  Chancery  on  a 
foreclosure,  and  that  of  an  officer  or  individual  selling  under 
any  power  or  authority  not  coupled  with  an  interest,  such  as 
a  sheriff  selling  under  an  execution  at  law,  auditors  in  attach- 
ment, commissioners  in  partition,  guardians,  executors  or 
administrators  selling  under  an  order  of  the  court,  and  execu- 
tors making  sale  under  a  power  in  the  will.  To  deny  the  right 
to  sue  at  law  on  the  contract  of  purchase  in  these  enumerated 
cases,  would,  in  many  instances,  be  practically  a  denial  of  any 
remedy  against  a  defaulting  purchaser  who  sees  fit  to  recede 
from  his  bargain.  In  some,  if  not  all  of  these  cases,  there  is 
no  power  in  any  court  to  enforce  the  purchaser's  agreement 
by  summary  process.  If,  in  these  cases,  actions  at  law  may 
be  brought  on  the  conditions  of  sale,  no  reason  can  be  sug- 
gested why  a  similar  remedy  may  not  be  had  on  the  condi- 
tions of  a  sale  under  the  process  of  the  Court  of  Chancery. 

That  relief  may  be  had  by  another  method,  and  in  another 
court,  does  not  exclude  the  jurisdiction  of  courts  of  law.  The 
remedy  in  that  forum,  by  action,  is  frequently  less  expensive, 
and  more  convenient  than  in  the  Court  of  Chancery,  and  the 
measure  of  compensation  as  indemnity  is  the  same  in  both 
courts.  In  such  an  action,  the  defendant  is  subjected  to  no 
inconveniences  as  to  defences  which  would  not  equally  lie  in 
the  way  of  a  purchase  at  a  sale  imder  common  law  process. 
The  purchaser  cannot  complain  that  there  is  a  more  summary 
method  of  dealing  with  him  in  the  premises,  and  of  compelling 
him  to  abide  by  his  contract.     Boicne  v.  Hitter,  supra. 

The  suggestion  that  the  sale  to  the  defendant  might  have 
been  disapproved  of  by  the  Chancellor,  and  that  the  sheriff, 
■on  his  own  motion,  may  be  prosecuting  this  suit,  is  entitled 
to  no  weight.  If  the  sale  was  improperly  conducted,  to  the 
prejudice  of  defendant  as  purchaser,  he  might,  by  summary 
^ppl'ootion  to  the  Chancellor,  have  been  discharged  from  his 
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bid.  And  if  the  sheriff  is  prosecuting  this  suit  for  improper 
purposes,  by  consent  of  all  those  of  whose  interest  he  is  the 
representative,  it  will  be  stayed  by  the  court. 

Nor  will  any  embarrassment  arise  as  to  the  disposition  of 
the  moneys  that  may  be  recovered  in  this  action.  The  sheriff 
is  the  representative  and  trustee  of  the  persons  interested  in 
the  process  under  which  he  makes  the  sale,  the  complainant, 
the  other  encumbrancers,  and  the  owner  whose  property  he  is 
empowered  to  sell.  So  strictly  is  he  regarded  as  a  trustee, 
that  he  has  no  power  to  relieve  a  purchaser  from  a  sale  Avhich 
is  advantageous  to  the  parties  to  the  suit,  or  yield  any  sub- 
stantial right  affecting  either  the  complainants  or  the  defend- 
ant. It  was  so  held  by  Chancellor  Zabriskie  in  S/iann  v. 
Jones,  4  C.  E.  Green  251.  The  money  recovered  in  this  suit 
Avill  be  money  made  under  the  process  in  his  hands.  It  will 
represent,  when  taken  with  the  sum  obtained  at  the  second 
sale,  what  the  officer  has  realized  out  of  the  property,  and 
what  he  would  have  received,  immediately,  if  the  defendant 
had  kept  his  engagement.  It  was  said  .by  Carpenter,  J.,  in 
Shinn  v.  Roberts,  in  speaking  of  a  similar  suit  by  commis- 
sioners in  partition  :  "  The  money  recovered,  after  deducting 
expenses  and  a  reasonable  remuneration,  will-be  the  moneys 
of  the  parties  in  interest,  and  its  payment  over  would  be 
enforced  by  the  proper  tribunal."  In  Cobb  v.  Wood,  the  action 
was  held  to  be  maintainable  by  an  administrator  selling  under 
an  order  for  the  payment  of  debts,  though  the  amount  obtained 
at  the  second  sale  was  sufficient  to  pay  all  the  debts  and  the 
costs  of  administration  ;  the  recovery  being  for  the  benefit  of 
the  widow  and  heirs  of  the  deceased. 

The  action  was  well  brought,  and  the  non-suit  should  be 
set  aside,  and  a  new  trial  ordered ;  costs  to  abide  the  event. 

Cited  in  Harrison  v.  Maxwell,  15  Vr.  319. 
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Bail  are  entitled  to  relief  when  the  surrender  of  the  principal  is  made 
impossible  by  the  act  of  the  law,  where  the  plaintiff  loses  nothing  by 
the  omission  of  any  act  which  it  is  in  the  power  of  the  bail  to  perform. 
Whether  relief  will  be  granted  by  bringing  up  the  principal  on  habeas 
corpus,  or  by  extending  the  time  for  surrender,  or  by  granting  a  dis- 
charge on  motion,  will  depend  upon  the  fact  whether  the  one  mode 
will  be  more  beneficial  to  the  plaintiff  than  the  other. 
The  defendant,  M.,  gave  bond  under  the  insolvent  laws,  conditioned 
that  he  would  surrender  himself  to  the  sheriff  of  Atlantic  county  if  his 
discharge  as  an  insolvent  was  refused.  At  the  time  his  discharge  was 
refused,  he  was  in  the  county  jail  of  said  county,  prior  to  his  removal 
to  the  state  prison,  to  which  he  had  been  sentenced  for  crime.  Held 
— that  this  did  not  excuse  an  actual  surrender  of  M.  to  the  sheriff. 
He  could  have  said  to  the  sheriff  that  he  put  himself  into  his  custody 
according  to  the  condition  of  the  insolvent  bond,  and  this  would  have 
enabled  the  sheriff  to  retake  him  after  he  had  been  liberated  from 
incarceration  on  the  criminal  charge. 


On  rule  to  show  cause. 

Argued  at  June  Terra,  1875,  before  the  Chief  Justice, 
and  Justices  Depue  and  Van  Syckel. 

For  the  plaintiff,  W.  E.  Potter. 

For  the  defendants,  A.  C.  Scovel  and  P.  L.  Voorhees. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  This  suit  is  upon  a  bond  executed  by 
the  defendants  under  the  insolvent  laws  of  this  state,  condi- 
tioned that  the  defendant,  Mattix,  would  appear  and  apply 
for  the  benefit  of  the  insolvent  laws  of  this  state,  and  if  he 
was  refused  his  discharge  as  an  insolvent  debtor,  that  he 
would  surrender  himself  to  the  custody  of  the  sheriff  of  the 
county  of  Atlantic. 
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The  breach  assigned  is,  that  Mattix  was  refused  his  dis- 
charge, and  that  he  did  not  surrender  himself.  The  defend- 
ants, on  the  trial  of  the  cause,  admitted  that  the  discharge 
was  refused,  and  offered  to  show  in  excuse  that  the  surrender 
was  rendered  impossible  by  act  of  law ;  that,  at  the  time  the 
discharge  was  refused,  iMattix  was  incarcerated  in  the  county 
jail  of  Atlantic  county,  prior  to  his  reuioval  to  the  state 
prison,  to  which  he  had  been  sentenced  for  a  term  of  yeai's 
for  the  crime  of  rape. 

The  question  in  the  case  is,  whether  this  was  a  lawful 
excuse  for  the  failure  to  make  an  actual  surrender  of  the 
principal  to  the  bond  ? 

Cases  of  special  bail  are  chiefly  relied  upon  to  support  the 
defendants'  case. 

In  the  case  of  Peter  Vergen's  Bail,  2  Str.  1217,  the  princi- 
pal having  been  convicted  of  felony,  was  brought  up  by  habeas 
corpus,  and  surrendered  in  discharge  of  his  bail  in  a  civil 
action. 

The  same  practice  was  adopted  in  Sharp  v.  Sheriff",  7  Term 
M.  226,  where  the  principal  was  committed  to  prison  on  a 
charge  of  murder. 

In  Trinder  v.  Shirley,  1  Doug.  45,  the  iH-incipal  having 
become  a  peer  by  succession  to  his  brother,  and  it  therefore 
being  no  longer  in  the  power  of  the  bail  to  surrender  him, 
the  court  ordered  an  exoneretur  to  be  entered  on  the  bail  piece. 
In  Wood  V.  Mitchell,  6  Term  R.  247,  and  in  Robertson  v.  Pat- 
ierson,  7  East  405,  an  exoneretur  was  entered  on  the  bail  piece  in 
the  first  instance,  without  bringing  up  the  principal  on  habeas 
■corpus.  In  the  formei:  case  the  defendant  was  under  sentence 
of  transportation  for  felony,  and  in  the  latter  he  was  im- 
pressed into  the  king's  service. 

The  same  rule  prevails  in  New  York  when  the  defendant 
lias  been  sentenced  for  felony.  Cathcart  v.  Cannon,  1  Johns. 
Cases  28  ;  Loflin  v.  Foivler,  18  Johns.  335 ;  People  v.  Bart- 
lett,  3  Hill  570. 

A  distinction  was  made  in  Brignell  \.  Forrest,  2  Johns. 
482,  where  the  defendant  was  detained  in  prison  on  a  charge 
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of  felony  before  conviction,  and  a  habeas  corpus  was  granted 
to  JD rod  Lice  the  body  of  the  ])rison€r,  that  he  might  be  sur- 
rendered in  discharge  of  the  bail. 

In  Parker  v.  Chandler,  8  Jiass.  264,  the  court  said  that 
nothing  but  the  act  of  God  would  excuse  the  bail,  but  this 
case  was  overruled  by  Begelow  v.  Johnson,  16  3Iass.  218,  and 
Wai/  v.  Wright,  5  Mete.  380.  In  the  latter  case  the  discharge 
was  granted,  on  motion,  without  bringing  the  defendant  into 
court  by  habeas  corpus.  The  cases  almost  uniformly  recog- 
nized the  rule,  that  where  the  condition  of  a  bond  or  recogni- 
zance becomes  impossible  of  performance  by  the  act  of  God, 
or  of  the  law,  or  of  the  obligee,  the  obligation  is  saved.  Peo- 
jple  V.  Manning,  8  Cowen  297;  Taylor  v.  Taintor,  16  Wall. 
366  ;  Hillyard  v.  Mutual  Benefit  Ins.  Co.,  6  Vroom  415. 

The  rule  is  thus  stated  in  1  Tidd's  Pr.  293 :  "  Whenever, 
by  act  of  the  law,  a  total  impossibility  or  temporary  imprac- 
ticability to  render  a  defendant  has  been  occasioned,  the  court 
will  relieve  the  bail  from  the  unforeseen  consequences  of  hav- 
ing become  bound  for  a  party  whose  condition  has  been  so 
•changed  by  operation  at  law,  as  to  put  it  out  of  their  })ower 
to  perform  the  alternative  of  their  obligation  without  any 
default,  laches  or  possible  collusion  on  their  part." 

There  is  no  doubt  that  the  bail  are  entitled  to  relief  when 
the  surrender  is  made  impossible  by  the  act  of  the  law,  where 
the  plaintiff  loses  nothing  by  the  onaission  of  any  act  which 
it  is  in  the  power  of  the  bail  to  perform ;  the  governing  prin- 
ciple being  that  as  the  power  of  making  the  surrender  is 
taken  away  by  an  act  of  law,  the  obligation  to  surrender  is 
thereupon  discharged  by  law,  as  the  surety  cannot,  by  law, 
.surrender  his  principal ;  he  cannot,  by  law,  be  held  answera- 
ble for  not  surrenderinir. 

That  the  inability  to  surrender  must  flow  wholly  from  the 
-act  of  the  law,  and  have  no  contribution  from  the  neglect  or 
omission  of  the  contracting  party,  is  illustrated  by  the  case  of 
Taylor  v.  Taintor,  supra. 

In  that  case  the  bail  entered  into  recognizance  for  the 
-appearance  of  the  principal  to  answer  to  a  criminal  charge. 


250  NEW  JERSEY  SUPREME  COURT. 

Steelman  v.  Mattix. 

and  afterwards  suifered  him  to  go  into  another  state,  and 
while  there  he  was  delivered  up  on  the  requisition  of  the 
governor  of  a  third  state,  and  there  imprisoned  for  crime. 
Mr,  Justice  Swayne,  in  delivering  the  opinion  of  the  court, 
said,  that  if  the  principal  had  been  arrested  in  the  state 
where  the  obligation  was  given,  and  sent  out  by  the  governor, 
the  bail  would  be  exonerated ;  but  the  bail  having  the  princi- 
pal delivered  into  their  custody,  with  full  power  to  take  and 
deliver  him  up  at  any  time,  must  bear  the  loss  which  ensued 
from  their  permitting  him  to  go  beyond  the  limits  of  their 
state,  where  he  was  seized  by  a  law  not  oj)erative  in  the  state 
where  the  obligation  was  assumed. 

Whether  relief  will  be  granted  to  the  bail  by  bringing  up 
the  principal  on  habeas  corpus,  or  by  extending  the  time  for 
surrender,  or  by  granting  a  discharge  on  motion,  or  by  plead- 
ing in  excuse  to  an  action  against  the  bail,  is  the  subject  of 
discussion  in  cases  hereafter  cited.  Whether  the  defendant 
shall  adopt  the  one  or  the  other  of  these  modes  of  relief,  I 
think,  should  be  held  to  depend  upon  the  fact  whether  the 
one  will  be  more  beneficial  to  the  plaintiff  than  the  other. 

In  Aiken  v.  Richardson,  15  Vt.  505,  Royce,  Justice,  says: 
"  That  courts  are  at  liberty  to  consider  the  effect  of  surrender- 
ing the  principal,  and  if  they  perceive  that  it  could  be  of  no 
benefit  to  the  creditor,  they  will  not  require  it,  but  release 
the  bail.  This  happens  when  the  surrender  cannot  legally 
be  followed  by  further  proceedings  against  the  body  of  the- 
principal." 

To  the  same  effect  is  the  language  of  Chief  Justice  Poland 
in  McFcerland  v.  Wilbur,  35  Vt.  347 :  "  It  seems  to  us  that 
the  whole  question  hinges  upon  this:  If  the  defendants  had 
surrendered  their  principal,  could  the  plaintiff  have  held  his 
body  till  he  satisfied  his  debt,  or  would  he  have  been  entitled 
to  an  immediate  discharge,  so  that  such  surrender  would  have 
been  wholly  unavailing  to  the  creditor?" 

In  cases  where  the  bail  are  entitled  to  be  discharged  ex 
debito  justitice,  it  has  been  held  that  they  may  apply  for  an 
exoneretur  by  way  of  summary  proceeding,  or  plead  the  mat- 
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ter  as  a  bar  to  a  suit  against  them.  This  rule  has  been 
applied  to  that  class  of  cases  where  the  principal,  if  sur- 
rendered, would  be  entitled  to  an  immediate  and  uncondi- 
tional release  from  custody,  as  in  case  of  a  person  discharged 
in  bankruptcy  proceedings,  or  where  he  dies  before  the  bail 
is  fixed,  or  is  imprisoned  by  the  state's  authority,  so  that  a 
habeas  corpus  will  not  be  granted  for  the  purpose  of  making 
an  actual  render.  Beers  v.  Haughton,  9  Pet.  329;  Peojyle  v. 
Manning,  8  Cow.  297  ;  People  v.  Bartlett,  3  Hill  570  ;  Olcott 
V.  Lilly,  4  Johns.  407 ;  Mannin  v.  Partridge,  14  East  599  y 
Hulshizer  v.  Koeker,  Spencer  390. 

Tiie  rule  being  well  settled,  that  where  a  performance  of  a 
condition  is  rendered  impossible  by  the  act  of  the  law,  the 
obligors  are  discharged,  where  there  is  no  omission  on  their 
part  to  do  any  act  which  could  avail  the  other  party ;  the 
only  question  in  this  case  is,  whether  the  offer  of  proof  made- 
by  the  defendants  brought  them  within  the  operation  of  thi& 
rule? 

Mattix  was  not  in  the  custody  of  his  sureties ;  they  stipu- 
lated unconditionally  for  his  surrender  of  himself,  if  his  dis- 
charge as  an  insolvent  was  refused.  The  case  differs  from 
that  of  a  recognizance  to  appear  and  answer  to  a  criminal 
charge,  and  from  special  bail  in  civil  cases.  In  the  former 
case,  when  the  term  of  imprisonment  had  expired,  the  prin- 
cipal could  be  re-arrested  on  criminal  process,  and  in  the- 
latter  a  ca.  sa.  could  issue  after  the  penalty  for  the  crime  had 
been  borne.  But  in  the  case  of  an  insolvent  debtor,  released 
on  bond  under  our  statute,  no  mode  is  provided  for  his 
re-arrest  after  he  is  discharged  from  actual  imprisonmentv 
The  bond  is  the  creditor's  only  means  of  returning  the  debtor 
to  custody,  if  a  discharge  is  reflised ;  it  can  be  effected  only 
by  his  voluntary  act  in  performance  of  his  engagement,  and^ 
therefore,  if  the  sureties  are  released  the  creditor  would  be 
remediless. 

The  defendants,  therefore,  should  not  be  shielded  by  the 
rule  of  law  which  they  have  invoked,  unless  they  show  that 
the  act  of  the  law  put  it  without  the  power  of  Mattix  to  save- 
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the  plaintiff  the  protection   which  the   insolvent  bond    was 
designed  to  give  her. 

It  required  no  rule  of  court  to  surrender  Mattix ;  when 
the  discharge  was  refused  his  obligation  was  simjDly  to  sur- 
render himself  to  the  sheriff.  Woodruff  v.  Barrett,  3  Green 
40 ;    Voorhees  v.  Thorn,  1  Zab.  77. 

If  Mattix  had  died  before  the  term  of  court  next  after  the 
execution  of  his  bond,  his  sureties  would  not  have  been  liable 
on  the  bond ;  whether  if  he  had  been  incarcerated  in  the 
state  prison  at  the  time  his  discharge  as  an  insolvent  was 
refused,  so  that ,  he  could  not  by  any  action  on  his  part  have 
been  given  into  the  custody  of  the  sheriff  of  Atlantic  county, 
he  would  have  been  bound  to  surrender  himself,  when  he  was 
discharged  from  confinement,  need  not  now  be  considered. 
In  this  case,  at  the  very  time  he  was  refused  his  discharge, 
he  was  in  tlie  custody  of  the  sheriff  at  the  county  jail,  on  the 
criminal  charge,  and  it  was  in  his  power  to  say  to  the  sheriff, 
that  he  put  himself  into  his  custody,  also,  according  to  the 
condition  of  the  insolvent  bond,  in  exoneration  of  his  sureties. 
That  would  have  been  an  actual  surrender  in  compliance 
with  his  undertaking,  not  at  all  inconsistent  with  the  fact 
that  he  was  already  held  under  the  criminal  charge,  and  it 
would  have  enabled  the  sheriff  to  re-take  him  after  he  had 
been  liberated  from  incarceration  for  the  criminal  offence. 
Eor  want  of  such  voluntary  surrender,  neither  the  sheriff  nor 
the  plaintiff  eould  re-take  him  after  the  expiration  of  his 
term  of  imprisonment.  The  surrender,  therefore,  was  not 
rendered  impossible  by  the  act  or  operation  of  law,  and  the 
sureties  are  not  released  from  their  stipulation  that  Mattix 
should  make  it. 

The  court  below  properly  refused  to  permit  the  defendants 
■so  to  amend  their  pleas  as  to  set  up  this  defence. 

The  rule  to  show  cause  should  be  discharged. 

Cited  in  Atkinson  v.  Prine,  17  Vr.  32. 
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ALEXANDER  T.  LOOKER  v.  JAMES  PECKWELL. 

1.  To  constitute  a  valid  sale  or  mortgage,  at  law,  the  vendor  or  mortga- 
gor must  have  a  present  property,  either  actual  or  potential,  in  the 
thing  sold. 

2.  Where  there  is  a  mortgage  of  goods  to  be  thereafter  acquired  by  the 
mortgagor,  an  execution  levied  upon  the  goods  after  they  are  so  ac- 
quired, will,  in  a  court  of  law,  prevail  over  the  mortgage. 


In  replevin.     On  error  to  the  Essex  Circuit. 

Argued  at  November  Term,  1875,  before  the  Chief  Jus- 
tice, and  Justices  Depue  and  Van  Syckel. 

For  the  plaintiflF,  W.  M.  Lyon. 

For  the  defendant,  E.  F.  Morrow. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  This  cause  was  tried  in  the  Essex. 
County  Circuit  Court,  by  consent  of  parties,  before  the  court 
without  a  jury,  upon  admitted  facts.  A  brief  statement  will 
present  the  point  in  issue.  One  John  M.  Mackenzie,  to  se- 
cure his  debt  to  the  plaintiff,  executed  to  him  a  mortgage 
upon  the  fixtures,  stock,  materials,  &c.,  of  his  bakery  in  New- 
ark, described  therein  as  follows:  "All  the  bake-house 
fixtures  and  utensils  now  being  in  and  about  my  bakery.  No. 
413  Broad  street;  also,  all  flour,  &c.,  and  all  other  stock 
manufactured  and  unmanufactured,  and  all  materials  whatso- 
ever being  in  and  about  said  bakery,  or  that  may  at  any  time 
during  the  continuance  of  this  mortgage  be  purchased  and 
obtained  to  replenish  and^  replace  the  same  or  any  part  there- 
of, together  with,"  &c. 

The  mortgage  was  duly  registered,  as  required  by  law. 
Aft;er  the  delivery  of  the  mortgage,  Mackenzie,  in  order  to 
replenish  his  stock,  purchased  twenty  barrels  of  flour,  which 
were  delivered  to  him  on  the  sidewalk  in  front  of  his  bakery^ 


254  NEW  JERSEY  SUPREME  COURT. 

Looker  v.  Peckwell. 

where  they  were  seized  by  the  defendant  as  sheriff,  by  virtue 
of  an  execution  in  his  hands,  upon  a  judgment  in  favor  of 
Totten  against  said  Mackenzie,  for  goods  sold  to  him  after 
the  making  and  registry  of  the  mortgage,  and  before  the  pur- 
chase of  said  twenty  barrels  of  flour,  which  were  purchased 
of  other  parties.  The  question  submitted  on  the  case  is, 
whether  the  twenty  barrels  of  flour  were  subject  to  the  lien 
of  the  mortgage  ? 

Perkins,  title  Grants,  §  65,  says :  "  It  is  a  common  learning 
in  the  law,  that  a  man  cannot  grant  or  charge  that  which  he 
hath  not."  A  grant  will  operate  only  upon  goods  which  the 
grantor  has  actually  or  potentially  at  the  time  of  the  grant. 

Chief  Justice  Tindall  fully  recognized  this  rule  in  Lunn  v. 
Thornton,  1  Com.  Bench  379,  which  has  since  been  received 
as  authority  both  in  England  and  this  country,  as  applicable 
to  sales  as  well  as  to  mortgages. 

The  suggestion  of  Chief  Justice  Tindall,  that  the  grant 
might  be  so  framed  as  to  give  the  grantee  a  right  as  between 
themselves  to  seize  after-acquired  goods  of  the  grantor,  was 
.acted  upon  in  Congreve  v.  Evetts,  10  JExch.  298 ;  Hope  v. 
Hayley,  5  Ellis  &  B.  830,  and  in  other  cases  cited  below,  but 
the  doctrine  held  in  the  principal  case  has  not-  been  shaken ; 
on  the  contrary,  it  is  in  a  mass  of  cases  declared  to  be  settled, 
if  not  elementary  law.  Gale  v.  Burnell,  7  Q.  B.  850 ;  Chi- 
dell  V.  Galsworthy,  6  C.  B.  (N.  S.)  471 ;  Jones  v.  Richardson, 
10  3IetG.  481 ;  Barnard  v.  Eaton,  2  Cash.  294  ;  Rice  v.  Stone, 
1  Allen  566  ;  Low  v.  Peic,  108  3Iass.  347 ;  Van  Hoozer  v. 
Cory,  34  Barb.  9  ;  and  many  otlier  cases  cited  in  Benjamin  on 
■Sales,  §  79,  note  k.  >. 

That  this  is  the  rule  at  law,  is  regarded  by  Chancellor 
Green  in  Smithhurst  v.  Edmunds,  1  McCarter  408,  as  beyond 
controversy.  He  says,  that  to  constitute  a  valid  legal  sale, 
the  vendor  must  have  a  present  property,  either  actual  or 
potential,  in  the  thing  sold. 

The  judgment  of  the  court  below  in  favor  of  the  defend- 
ant was  right,  and  should  be  afiirmed. 

Affirmed,  10  Vr.  134. 

Cited  in  Lister  v.  Simpson,  11  Stew.  440. 
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■GEORGE  W.  PATTERSON  ET  AL.  ads.  THE  INHABITANTS 
OF  THE  TOWNSHIP  OF  FREEHOLD,  IN  THE  COUNTY 
OF  MONMOUTH. 

1.  P.,  the  township  collector,  failed  to  pay  over  to  the  county  collector 
the  two  mill  tax  collected  by  him  in  1872;  in  1873  a  like  sum  was  to 
be  paid  by  the  county  collector  to  P.,  to  be  applied  to  schools.  P.  and 
the  county  collector  met  in  March,  1873,  and,  in  settlement  of  these 
matters,  exchanged  checks.  Held,  that  if  P.  squandered  the  money 
received  in  1872,  the  sureties  on  his  oflBcial  bond  for  that  year  must 
respond  for  it,  and  cannot  shift  the  burden  upon  the  sureties  of  1873 
by  the  mere  ceremony  of  exchanging  checks.  If  P.  had  no  funds  in 
bank  to  meet  his  check,  but  was  to  make  it  good  by  the  deposit  of  the 
county  collector's  check,  lie  thereby  received  no  money,  for  which  his 
sureties  of  1873  are  liable. 

2.  Sureties  for  the  fidelity  of  a  person  in  an  office  of  limited  duration  are 
not  liable  beyond  that  period,  nor  are  they  liable  for  past  defaults 
unless  made  so  in  terms. 


On  rule  to  show  cause. 

Argued  at  November  Term,  1875,  before  the  Chief  Jus- 
tice, and  Justices  Depue  and  Van  Syckel. 

For  the  defendants,  Wm.  H.  Vredenburgh. 
For  the  plaintiifs,  Joel  Parker. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  only  question  in  this  case  i.s, 
whether  the  sureties  on  the  collector's  bond  for  1872  or  1873 
are  liable  for  the  two  mill  tax  assessed  for  school  purposes 
in  1872? 

Under  the  act  of  1871,  p.  94,  this  tax,  when  collected  by 
the  township  collector,  is  paid  to  the  county  collector,  who  is 
required  to  pay  it  to  the  state  treasurer  on  or  before  the  1st 
day  of  January.  The  moneys  received  from  this  source  are 
then  a^Dportioned  among  the  several  counties,  and  the  propor- 
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tion  of  each  county  returned  by  the  state  treasurer  to  the 
county  collector,  who  distributes  it  according  to  law  among 
the  township  collectors,  to  be  paid  out  for  school  purposes. 
Revision,  p.  1084,  §  84. 

Patterson,  the  township  collector,  did  not  pay  the  two  mill 
tax  to  the  county  collector  in  the  year  1872,  as  the  law 
directs,  but  after  the  state  treasurer  had  returned  to  the 
county  collector  his  proportion  of  the  sdhool  money,  the  latter 
met  Patterson,  the  township  collector,  on  the  31st  day  of 
March,  1873,  to  arrange  the  school  tax. 

Patterson  still  owed  the  county  collector  the  two  mill  tax 
collected  in  1872,  and  it  was  the  duty  of  the  county  collector 
to  pay  over  to  Patterson  the  sum  of  $5416.07,  for  the  two 
mill  tax  school  money  due  to  Freehold  township.  The 
county  collector  gave  Patterson  his  check  for  $5416.07,  and 
Patterson,  at  same  time,  gave  the  county  collector  his  check 
for  a  like  amount,  for  the  two  mill  school  tax  which  he 
should  have  paid  him  in  1872,  with  the  understanding  that 
Patterson's  check  was  not  to  be  deposited  in  bank,  until 
Patterson  had  first  an  opportunity  to  deposit  to  his  own  credit 
the  county  collector's  check. 

It  is  insisted,  on  behalf  of  the  plaintiffs,  that  by  this  adjust- 
ment the  sureties  on  Patterson's  bond  for  1873  are  to  be 
charged  with  this  sura  of  $5416.07. 

Sureties  for  the  fidelity  of  a  person  in  an  office  of  limited 
duration  are  not  liable  beyond  that  period,  nor  are  they 
liable  for  past  defaults,  unless  made  so  in  terms.  Farrar  v. 
United  States,  5  Pet.  373 ;  Chitty's  Contracts  522,  and  cases 
cited  in  notes.  v 

If  Patterson  squandered  this  money  in  1872,  the  sureties 
for  that  year  must  respond  for  it,  and  cannot  shift  the  burden 
upon  the  bondsmen  of  1873  by  the  mere  ceremony  of  exchang- 
ing checks.  If  he  had  the  money  in  bank  to  pay  the  check 
which  he  gave  the  county  collector,  then  he  actually  received 
in  1873  the  sum  of  $5416.07,  for  which  his  sureties  of  that 
year  would  be  responsible ;  but  if  the  check  which  he  received 
was  to  be  deposited  simply  to  pay  the  check  which  he  gave,, 
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no  other  funds  being  to  his  credit  in  bank  for  that  purpose, 
no  money,  in  fact,  came  to  his  hand  by  the  transaction  of 
March  31st,  1873,  and  he  had  thereby  no  funds  which  his 
securities  for  that  year  were  bound  to  see  properly  applied. 

It  would  have  been,  in  effect,  an  agreement  to  set  off  the 
claim  which  the  county  collector  had  against  Patterson  in 
1872,  against  the  claim  which  Patterson  had  for  the  school 
money  due  to  Freehold  in  1873,  by  which  no  funds  could 
come  into  the  hands  of  Patterson  in  1873  to  be  disbursed. 
By  the  mere  passing  of  checks  from  each  to  the  other  of  like 
amount,  Patterson  received  no  money.  Before  he  could  be  in 
default  for  not  paying  money,  he  must  be  shown  to  have  re- 
ceived it.  If  this  device  could  prevail,  in  like  manner  the 
default  in  any  year,  or  in  any  number  of  years,  prior  to  1872, 
might  have  been  carried  over  to  1872,  in  burden  of  the  sure- 
ties of  that  year,  and  in  relief  of  those  who  were  upon  the 
bond  for  the  year  when  Patterson  actually  received  the  public 
moneys  and  misapplied  them. 

The  sureties  for  1873  cannot  be  held  for  such  past  defaults. 

What  the  real  character  of  this  transaction  was  is  a  ques- 
tion of  fact,  and  therefore  a  new  trial  should  be  granted  that 
it  may  be  submitted  to  a  jury. 

Cited  in  State  v.  Sooy,  10  Vr.  542 ;  Frost  v.  Mixsell,  11  Slew.  588. 


WILLIAM  H.  CLARK  ET  AL.  ads.  STATE,  ELIZABETH 
GRANT,  PROSECUTRIX. 

The  fifty-fourth  section  of  the  practice  act,  which  enacts  that  it  shall  not 
be  lawful  to  arrest  or  imprison  the  person  of  any  female  by  virtue  of 
any  mesne  process  or  process  of  execution  in  any  civil  action,  does  not 
apply  to  proceedings  for  contempt. 


Motion  for  attachment  for  non-payment  of  costs. 

Argued  at  November  Term,  1875,  before  Justices  Dal- 
EiMPLE  and  Reed. 

Vol.  IX.  R 
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For  the  motion,  B.  Williamson. 
Contra,  W.  J.  Magie. 

The  opinion  of  the  court  was  delivered  by 

Dalrimple,  J.  The  prosecutrix  brought  a  certiorari  to 
set  aside  the  return  of  surveyors  of  the  highways,  laying  out 
a  road  in  the  county  of  Union,  which  was  dismissed,  with 
costs.  In  the  vacation  preceding  the  last  term,  a  rule  was 
granted  by  one  of  the  justices  of  this  court,  requiring  the 
prosecutrix  forthwith  to  pay  the  costs  which  had  been  taxed, 
or  show  cause  at'  the  then  next  term  why  an  attachment  should 
not  issue  against  her.  The  costs  not  having  been  paid,  on  the 
return-day  of  the  rule  counsel  of  prosecutrix  showed,  for 
'Cause  against  ordering  an  attachment,  that  tlie  prosecutrix  was 
a  female  and  married. 

It  has  not  in  any  way  been  made  to  appear  before  us  on 
this  motion  that  the  prosecutrix  is,  or  was  at  any  time  during 
the  pendency  of  the  case  out  of  which  this  motion  arises,  mar- 
ried ;  nor  do  I  think  it  would  avail  her  if  it  did  so  appear. 
In  my  opinion,  the  fifty-fourth  section  of  the  present  practice 
.•act,*  which  enacts  that  it  shall  not  be  lawful  to  arrest  or  im- 
prison the  person  of  any  female  by  virtue  of  any  mesne  pro- 
cess, or  process  of  execution  in  any  civil  action,  does  not  apply 
to  proceedings  for  contempt.  The  proceeding  by  attachment 
for  non-payment  of  costs,  is  not  a  proceeding  to  impri.soii  the 
party  on  mesne  or  final  process,  but  to  punish  for  contemning 
the  order  of  the  court  requiring  the  payment  of  the  costs. 
The  inherent  power  of  this  court  to  punish  all  persons  for 
wilful  disregard  or  disobedience  of  its  lawful  writs  and  orders 
yet  remains  untouched,  so  far  as  I  am  aware,  by  statute  or 
new  rule  of  practice.  This  power  of  the  court  to  punish  for 
disobedience  of  its  rules  and  orders,  rests  on  the  same  foun- 
dation as  that  to  punish  for  disturbance  of  its  proceedings. 
The  proper  practice  in  cases  of  this  kind  is  laid  down  in  the 
•case  of  Smith  ads.  State,  Allen,  pros.,  2  Vroom  216,  and  must 
Jbe  followed  in  this  case. 

The  motion  for  attachment  is  granted,  with  costs. 

*Eev.,  p.  856. 
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Cleveland  v.  Board  of  Finance  and  Taxation  of  Jersey  City. 


STATE,  EX  REL.  JEREMIAH  B.  CLEVELAND  v.  THE  BOARD 
OF  FINANCE  AND  TAXATION  OF  JERSEY  CITY. 

1.  There  need  not  be  a  positive  refusal  on  tlie  part  of  public  officers,  or 
municipal  bodies  to  perform  a  duly  enjoined  upon  them,  to  authorize 
the  interposition  of  the  court  by  mandamus.  It  is  sufficient  if  there  is 
unreasonable  delay,  and  a  manifest  intention  not  to  perform  it. 

2.  Section  second  of  the  "act  relative  to  reservoir  number  three  of  the 
Jersey  City  Water  Works,"  (1875,)  requires  the  concurrent  act  of  the 
board  of  public  works  and  the  board  of  finance  and  taxation  to  submit 
to  arbitration  what  compensation,  if  any,  is  due  the  relator  for  work 
on  said  reservoir. 

3.  The  legislature  had  the  power  to  arrest  the  work  upon  said  reservoir, 
which  was  being  done  partly  under  legal  contract,  and  partly  outside 
of  the  contract,  without  previous  advertisement  for  proposals,  and  say 
what  shall  be  the  equitable  terms  of  settlement  on  the  part  of  the  city, 
where  the  contractor  assents. 

•4.  It  is  in  the  power  of  the  legislature  to  dispense  with  formalities  con- 
tained in  the  charter,  and  give  contractors  their  equitable  right  to 
compensation  for  services  rendered,  or  materials  furnished  in  good 
faith  for  the  public  benefit. 

6.  The  question  of  compensation  may  be  submitted  to  any  impartial 
tribunal  the  legislature  may  designate,  and  the  city  cannot  complain 
that  the  right  of  trial  by  jury  has  been  violated. 

6.  A  peremptory  mandamus  will  be  issued  after  a  full  hearing  on  a  rule 
to  show  cause,  to  require  the  board  of  finance  and  taxation  to  agree  on 
the  appointment  of  arbitrators  to  determine  such  compensation. 


On  motion  for  mandamus. 

March  2d,  1871,  a  contract  was  made  between  the  M^ater 
commissioners  of  Jersey  City,  of  the  one  part,  and  John  W. 
Mitchell  and  David  B.  Bridgeford,  of  the  other  part,  for 
building  reservoir  number  three,  according  to  specifications, 
drawings,  &c.  After  the  work  was  begun,  the  contract  was 
assigned,  January  10th,  1872,  by  Mitchell  and  Bridgeford  to 
Jeremiah  B.  Cleveland,  who  was  to  perform  the  contract,  and 
received  all  moneys  due  and  to  grow  due  thereon. 

By  act  of  the  legislature  of  New  Jersey,  entitled  ''  an  act 
to  re-organize  the  local  government  of  Jersey  City,"  approved 
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March  31st,  1871,  the  board  of  public  works  was  substituted 
for  the  water  commissioners,  in  control  of  all  structures  and 
property  connected  with  the  supply  and  distribution  of 
water,  &c. 

By  resolution  of  the  board  of  public  works,  dated  January 
30th,  1872,  the  assent  of  the  board  was  given  to  the  above 
assignment  of  contract  by  Mitchell  and  Bridgeford  to  Jere- 
miah B.  Cleveland. 

The  work  was  continued  by  Cleveland  under  the  contract,, 
and  payments  were  made  thereon,  but  the  plans  for  building 
the  reservoir  were  altered  by  a  resolution  of  the  board  of 
public  works.  There  was  no  advertisement  for  proposals  for 
doing  the  work  under  the  substituted  plans.  March  24th, 
1875,  an  act  of  the  legislature,  entitled  "  an  act  relative  to 
reservoir  number  three  of  the  Jersey  City  Water  Works," 
was  passed.  This  act  recited  the  above  contract,  the  assign- 
ment, proceedings,  change  of  plans,  &c. ;  provided,  that  the 
work  should  be  stopped,  specifications  prepared  and  adver- 
tised for  competition.  The  second  section  enacted,  "  that  the 
board,  or  authority  aforesaid,  shall,  if  said  Cleveland  desires 
it,  submit  the  question — what  compensation,  if  any,  is  equi- 
tably due  to  said  Cleveland  for  what  has  be^n  done  or  fur- 
nished by  him  or  his  assignors,  either  under  the  contract 
before  stated  with  his  assignors,  or  for  work  done  or  materials 
furnished  for  said  reservoir,  or  the  sewer  therewith  connected, 
outside  of  that  contract,  not,  however,  charging  said  Cleve- 
land with  any  overpayment  to  Mitchell  and  Bridgeford  for 
work  done  by  them,  if  any  such  overpayment  there  was,  to 
the  award  and  determination  of  such  person  or  persons  as 
said  Cleveland  and  the  board  of  finance  and  taxation  of  Jer- 
sey City  shall  agree  upon ;  and  the  amount  of  said  award,  if 
in  favor  of  said  Cleveland,  shall  be  paid  to  him  by  the  board,, 
or  authority  having  control  and  charge  of  said  reservoir,  in 
full  of  all  claims  and  demands  against  said  board,  or  said- 
city,  or  any  department  thereof,  and  upon  his  executing  and 
delivering  to  said  city  a  release  of  all  demands  in  respect  of 
the  matters  aforesaid." 
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May  11th,  1875,  J.  B.  Cleveland  sent  a  written  communi- 
<3ation  to  the  board  of  public  works,  expressing  the  desire 
that  said  board  would  submit  the  question  contained  in  said 
second  section,  to  the  award  and  determination  of  such  person 
or  persons  as  said  Cleveland  and  the  board  of  finance  and 
taxation  of  Jersey  City  shall  agree  upon. 

May  loth,  1875,  it  was  resolved,  "  that  the  board  of  public 
works  of  Jersey  City  (the  board  of  finance  and  taxation 
concurring  therein)  hereby,  according  to  legislative  require- 
ments, submits  the  question"  (in  exact  accordance  with  the 
provisions  and  requirements  of  said  act)  "  to  the  award  and 
determination  of  such  person  or  persons  as  said  Cleveland 
and  the  board  of  finance  and  taxation  of  Jersey  City  shall 
agree  upon." 

This  resolution  was  presented  to  the  board  of  finance  and 
taxation,  and  their  concurrence  requested  and  urged  at  several 
different  meetings  between  May  13th,  1875,  and  June  25th, 
1875.  The  resolution  was  referred  by  the  board  to  the  cor- 
poration counsel,  and  his  report  was  submitted  June  23d, 
1875. 

At  the  meeting  of  the  board  June  25th,  1875,  the  commu- 
nications from  Mr.  Cleveland's  counsel,  and  from  the  corpora- 
tion counsel,  were  laid  over  until  the  next  stated  meeting. 

July  17th,  1875,  a  rule  was  granted  in  vacation  to  show 
cause  at  November  Term,  why  a  writ  of  mandamus  should 
not  issue,  commanding  the  board  of  finance  and  taxation  to 
concur  in  the  above  resolution  of  the  board  of  public  works, 
and  to  agree  with  said  Cleveland  upon  a  person  or  persons, 
to  whose  award  and  determination  said  question  might  be 
submitted  in  accordance  with  the  terms  of  said  act. 

Argued  at  November  Term,  1875,  before  Justices  Scuddee 
-and  Dixon. 

For  the  relator,  W.  Muirhdd  and  F.  Magee. 

For  the  respondents,  Wm.  A.  Leicis  and  W.  P.  Douglass. 


262  NEW  JERSEY  SUPREME  COURT. 

Cleveland  v.  Board  of  Finance  and  Taxation  of  Jersey  City. 

The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  Upon  the  hearing  of  this  rule  the  counsel 
for  the  board  of  finance  and  taxation  of  Jersey  City  submits,, 
by  their  direction,  several  causes  why  the  writ  of  mandamus 
should  not  issue. 

They  say  that  they  have  these  matters — the  act,  its  provis- 
ions and  the  proceedings  of  the  board  of  public  works,  and 
of  Mr.  Cleveland — under  consideration  and  advisement ;  that 
they  are  not  limited  in  their  time  for  concurrence ;  and  that 
they  have  the  right  to  exercise  their  discretion  and  free  will 
in  the  agreement  and  appointment  of  a  person  or  persons  tO' 
act  as  arbitrator  or  arbitrators.  They  also  say  that  they  have 
not  refused  to  agree  to  appoint  an  arbitrator,  but  that  they 
are  as  yet  unable  to  agree  with  said  Cleveland. 

It  appears,  however,  by  the  evidence  taken,  that  Mr.  Cleve- 
land has,  in  person  and  by  attorney,  appeared  at  six  or  seven 
meetings  of  the  board,  and  that  he  has  each  time  urged  them 
to  name  an  arbitrator  or  arbitrators,  expressing  his  willingness 
to  assent  to  the  appointment  of  any  fair  man  or  men  they 
might  name.  It  also  appears,  that  up  to  the  time  of  the 
return  of  this  rule,  they  have  never  named  a  person  to  act  as 
arbitrator,  nor  have  they  taken  any  action  in  the  matter. 

This  delay  on  the  part  of  the  board  is  tantamount  to  a 
refusal  to  concur  in  the  resolution  of  the  board  of  public 
works,  and  appoint  an  arbitrator  or  arbitrators,  according  to 
the  requirements  of  the  act  of  the  legislature.  There  need 
not  be  a  positive  refusal  on  the  part  of  the  public  officers  or 
municipal  bodies  to  perform  a  duty  enjoined  upon  them  to 
authorize  the  interposition  of  this  court  by  mandamus.  It 
is  sufficient  if  there  is  a  manifest  intention  not  to  perform  it. 
Where  the  rights  of  others  are  concerned  they  cannot  delay 
to  act  for  an  unreasonable  time.  When  called  upon  to  use 
their  discretion,  it  must  not  be  withheld  or  exercised  capri- 
ciously ;  and  when  required  to  agree  with  another  they  must 
show  a  willingness  to  confer  and  meet  the  mind  of  such  per- 
son, without  which  there  can  be  no  agreement.  If  they 
ol»ject  to  act  for  reasons  satisfactory  to  themselves  and  to 
their   counsel,  they  should   say  so  decidedly  and   promptly. 
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that  the  parties  adversely  interested  may  seek  their  remedy. 
If  they  are  silent  and  delay  unreasonably  to  act,  this  is  con- 
structively a  refusal.  State  v.  Common  Council  of  JRahivay, 
4  Vroom  110. 

It  is  candid  to  say  that  these  respondents  do  object  to  pro- 
ceed in  this  matter,  and  give  their  reasons. 

First,  because  they  are  not  required  by  the  act  of  March 
29th,  1875,  to  concur  with  the  board  of  public  works  in  the 
terms  of  the  proposed  reference,  nor  to  appoint  an  arbitrator 
or  arbitrators.  Section  second  enacts  that  the  board  or  author- 
ity aforesaid  shall,  if  said  Cleveland  desires  it,  submit  the 
question,  &c.  "The  board  or  authority  aforesaid,"  is  that 
referred  to  in  the  previous  section  as  the  board  or  authority 
having  charge  of  the  work  on  the  reservoir,  who  are  to  pre- 
pare new  pLius  and  specifications  for  the  continuance  of  the 
work,  advertise  for  proposals  and  award  the  contract  as  shall 
be  provided  by  law  in  cases  of  other  public  improvements  of 
the  same  or  like  nature.  All  such  improvements,  when  ex- 
ceeding in  cost  $2000,  require  the  concurrent  action  of  the 
board  of  public  works,  and  the  board  of  finance  and  taxation. 
Act  1874,  p.  508,  §  9.  They  are  therefore  the  board  or 
authority  named  in  section  second,  who  shall  submit  the 
question  to  arbitration  according  to  the  terms  used  in  the  act 
of  1875  above  cited.  The  use  of  the  term  "  board  or  author- 
ity "  does  not  limit  this  action  to  a  single  board,  because  the 
additional  words  "  or  authority ''  enlarge  the  term,  and  the 
concluding  words  in  section  first,  referring  to  the  provision  of 
the  charter  in  cases  of  other  public  improvements  of  the  same 
or  like  nature,  make  the  intention  plain  ;  that  this  submis- 
sion to  reference  must  be  concurred  in  as  a  contract  would  be 
awarded  for  a  public  improvement  of  like  nature  with  this 
reservoir.  It  is  clear  that  this  would  require  the  concurrence 
of  both  boards.  The  board  of  public  works,  by  their  resolu- 
tion dated  March  13th,  1875,  have  so  interpreted  this  act,  and 
made  their  action  in  the  form  of  a  concurrent  resolution.  It 
is  of  no  force,  therefore,  unless  the  board  of  finance  and  taxa- 
tion concur. 

Another  ground  of  refusal  is  that  the  act  of  1875  directs 


264  NEW  JERSEY  SUPREME  COURT. 


Cleveland  v.  Board  of  Finance  and  Taxation  of  Jersey  City. 

that  in  determining  what  compensation,  if  any,  is  equitably 
due  to  Cleveland  for  his  work  on  the  reservoir,  the  arbitrator 
or  arbitrators  shall  not  charge  him  with  any  overpayment  to 
Mitchell  and  Bridgeford  for  work  done  by  them,  if  any  such 
overpayment  there  was.  It  is  true  that  as  to  all  work  done 
under  this  contract,  the  assignee,  Cleveland,  stands  in  the 
position  of  Mitchell  and  Bridgeford,  the  original  contractors. 
But  the  legislature,  in  the  exercise  of  their  undoubted  power, 
have  arrested  the  work  which  was  being  done  partly  under 
contract  and  partly  outside  of  the  contract,  without  legal 
authority,  and  compelled  a  settlement. 

It  is  also  competent  for  them  to  say  what  shall  be  the 
equitable  terms  of  such  settlement  on  the  part  of  the  city.  If 
the  city,  by  its  officers,  have  overpaid  Mitchell  and  Bridge- 
ford for  the  work  they  did  under  the  contract,  although  this 
might  be  a  legal  charge  against  their  assignee  in  the  continu- 
ance of  the  contract  by  him  until  its  completion,  yet  it  might 
be  inequitable,  where  the  work  is  stopped,  to  charge  this 
overpayment  against  the  labor  and  materials  which  Cleve- 
land had  furnished  after  the  assignment  to  him.  It  was 
within  the  discretion  of  the  legislature  to  determine  this 
matter  against  the  city,  and  they  have  done  it.  It  is  im- 
portant to  notice  the  difference  in  the  legislative  control  over 
municipal  corporations  and  individuals.  In  case  of  the  latter 
the  law  is  defined  and  the  constitutional  limitations  are  well 
understood.  But  with  the  former.  Judge  Dillon  says  {]\Iun. 
CoT-p.,  %  40)  :  "  It  is  impossible  to  state  with  confidence  what 
limitations  exist  upon  the  power  of  the  legislature  over  muni- 
cipal corporations,  as  ordinarily  constituted.  The  legisla- 
tures make,  control,  alter  and  abolish  municipal  charters  at 
their  will,  and  the  only  conceded  limitations  of  their  power 
to  be  found  in  the  cases  are  such  as  clearly  belong  to  and 
■directly  affect  the  individual  citizens  under  the  national  or 
state  constitutions."  See  Dillon  on  Mun.  Corp.,  ch.  IV.,  § 
32,  &c. 

Where  a  municipal  board  is  acting  in  its  public  capacity  in 
the  discharge  of  duties  imposed  upon  it  by  the  legislature  for 
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the  public  benefit,  it  may  be  said  practically  to  be  entirely 
within  the  control  of  the  legislature;  and  if  the  legislature, 
in  the  exercise  of  its  power  for  the  public  benefit,  arrest  a 
public  improvement,  the  corporation  cannot  complain  that  its 
contract  has  been  impaired,  and  object  to  the  terms  of  settle- 
ment imposed  by  the  legislative  act. 

Section  two  of  the  act  of  March  24tli,  1875,  provides  for  a 
submission  to  arbitration,  if  Cleveland  desire  it,  of  the  ques- 
tion of  what  compensation,  if  any,  is  equitably  due  to  him 
under  the  contract,  and  outside  the  contract. 

It  is  objected  that  the  boards  of  the  city  cannot  be  com- 
pelled to  submit  this  question  to  arbitration,  and  that  they 
are  entitled  to  a  trial  by  jury  before  the  usual  tribunals.  They 
claim  the  protection  of  Article  I,  paragraph  7,  of  our  constitu- 
tion, which  ordains  that  the  right  of  trial  by  jury  shall -re- 
main inviolate.  The  act,  if  not  in  express  terms,  by  a  fair 
implication,  validates  the  express  or  implied  contract  between 
the  city  and  Cleveland,  under  which  he  has  done  work  and 
furnished  materials  outside  the  regularly  executed  original 
contract  in  writing  with  Mitchell  and  Bridgeford,  and  cures 
the  informality  caused  by  the  failure  to  advertise  and  invite 
proposals  for  the  work  before  it  was  done,  according  to  the 
provisions  of  the  charter.  It  is  in  the  power  of  the  legisla- 
ture to  dispense  with  these  formalities,  and  give  contractors 
their  equitable  right  to  compensation  for  services  rendered, 
and  materials  furnished  in  good  faith  for  the  public  benefit. 
State,  ex  rel.  Walter,  v.  Union,  4  Vroom  350 ;  State  v.  City  of 
Newark,  3  Dutcher  185;  State,  Miickman,  v.  Demarest,  3  Vroom 
528  ;  Chmpbell  v.  City  of  Kenosha,  5  Wall.  194 ;  City  v.  Lam- 
son,  9  76.  477 ;  Cooley^s  Const.  Lim.  371,  &g. 

When  the  omission  of  these  formalities  is  cured,  the  only 
matter  remaining  to  be  settled  between  the  city  and  the  con- 
tractor, is  the  amount  of  compensation  he  shall  receive.  This 
may  be  submitted  to  any  impartial  tribunal  the  legislature 
may  designate.  Justice  Baldwin,  in  Bonaparte  v.  The  Cam- 
den &  Amhoy  R.  R.  Co.,  Bald.  221,  says,  that  the  trial  by 
jury  is  preserved  inviolate  in  the  sense  of  the  constitution, 
when  in  all  criminal  cases,  and  in  civil  cases  where  a  right  is 
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in  controversy  in  a  court  of  law,  it  is  secured  to  each  party^ 
See,  also,  Beekman  v.  Saratoga,  &c.,  It.  R.,  3  Paige  75. 

However  much  the  legality  of  such  compulsory  reference 
may  be  controverted  in  transactions  between  private  persons,, 
or  private  corporations ;  and  even  in  some  cases  where  public 
corporations  have  been  parties — see  People  v.  Hawes,  37 
Barb.  440;  Plimpton  v.  Somerset,  33  Vt.  283— the  better 
law  is,  that  municipal  corporations,  being  creatures  of  the 
legislative  power  and  subordinate  parts  of  the  government  of 
the  state,  are  subject  to  the  legislative  will  to  the  extent  that 
it  may  provide  for  the  appointment  of  a  tribunal  for  the  ad- 
justment of  claims  against  them,  without  a  jury  trial.  Dun- 
more's  appeal,  52  Penn.  St.  374 ;  Darlington  v.  Mayor  of  New 
York,  31  N.  Y.  204. 

The  state  may  submit  claims  against  itself  to  arbitration 
by  legislative  act  appointing  commissioners  to  assess.  In  the 
divisions  of  counties,  townships  and  districts,  it  is  quite  com- 
mon to  appoint  commissioners  to  determine  lines,  adjust  rights 
of  property  and  apportion  debts.  A  submission  to  arbitra- 
tion may  be  made  by  a  public  corporation  by  a  resolution  or 
ordinance  adopted  at  a  meeting  thereof.  Brady  v.  Mayor, 
&G.,  of  Brooklyn,  1  Barb.  584.  There  would,  therefore,  ap- 
pear to  be  no  reason  why  the  state,  acting  for  and  as  the 
superior  of  a  municipal  corporation,  may  not  direct  by  statute 
a  like  submission. 

If  the  private  person  who  is  to  be  affected  by  such  arbitra- 
tion consents,  or  as  is  provided  in  this  case,  puts  it  in  motion 
by  his  request  made  to  the  boards  of  the  city  having  authority 
to  act  in  the  premises,  I  see  no  reason  why  they  should  not 
be  required  to  execute  the  legislative  will  by  concurring  and 
appointing  arbitrators  to  adjust  the  claim  of  the  relator. 

There  has  been  a  full  presentation  of  the  facts  and  a  dis- 
cussion of  all  the  questions  of  law  on  the  rule  to  show  cause. 
A  peremptory  mandamus  should,  therefore,  be  issued  in  the 
first  instance,  and  it  is  accordingly  ordered  in  the  terms  used 
in  the  legislative  act. 

CiTEP  in  State  v.  Road  Com'rs,  12  Vr.  87 ;  Lindabury  v.  Freeholders  of 
Ocean,  18  Fr.  422. 
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STATE,   ALEXANDER  GRAY,   PROSECUTOR,   v.   CHARLES  S. 
ROBINSON,  COLLECTOR  OF  PRINCETON. 

1.  The  court  will  not  regard  a  mere  voluntary  statement  of  facts  made 
between  the  parties,  for  the  purpose  of  preparation  for  argument  on 
certiorari,  as  conclusive,  until  it  is  filed  with  the  clerk  of  the  court. 
Before  that  time,  it  is  within  the  control  of  the  parties,  and  they  may 
alter  or  revoke  it  at  their  will. 

2.  In  the  prosecution  of  writs  of  certiorari  to  remove  taxes,  the  rule  of 
the  court  requires  the  utmost  diligence,  and  that  the  cause  be  argued 
at  the  term  next  after  the  return  of  the  writ  at  the  furthest. 


On  certiorari  to  review  the  tax  upon  prosecutor's  property 
in  the  borough  of  Princeton. 

Argued  at  November  Term,  1875,  before  Justices  ScUD- 
DER  and  Dixon. 

For  the  prosecutor,  Alexander  Gh^ay  and  T.  G.  Lytle. 
For  the  defendant,  John  F.  Hageman,  Jr. 

The  opinion  of  the  court  was  delivered  by 

ScFDDER,  J,  This  writ  of  certiorari  was  tested  and 
allowed  November  18th,  1874,  to  brincr  up  the  tax  for  tlmt 
year;  and  it  was  returnable  February  Term,  1875.  The 
writ  was  duly  returned,  and  reasons  filed. 

The  cause  was  not  noticed  or  argued  at  June  Term  follow- 
ing, nor  was  there  any  motion  to  dismiss  the  writ  for  want  of 
prosecution.  November  Term,  1875,  there  was  notice  and 
motion  to  dismiss  the  writ,  and  a  counter  motion  on  the  part 
of  the  prosecutor  for  leave  to  take  affidavits  to  show  that 
there  was  a  state  of  facts  agreed  upon  by  the  respective  parties 
which  had  not  been  filed,  by  the  omission  of  the  defendant's 
attorney.  The  rule  was  allowed  upon  conditions  that  the 
affidavits  be  taken  and  filed,  on  or  before  November  16th. 
The  case  is  now  before  iis  on  the  motion  to  dismiss  for  want 
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of  prosecution,  and  the  excuse  of  the  prosecutor  contained  in 
these  affidavits.  They  show  a  state  of  facts  agreed  upon  by 
the  prosecutor  and  the  attorney  for  the  borough  of  Princeton, 
dated  December  1st,  1874.  On  that  day  the  attorney  for  the 
borough  resigned  his  office,  because  of  some  disagreement 
between  him  and  the  common  council,  and  another  attorney 
was  appointed  December  11th,  1874, 

At  the  time  the  state  of  facts  was  agreed  upon  the  prose- 
cutor knew,  by  his  own  testimony,  that  the  common  council 
were  dissatisfied  with  their  solicitor,  and  talked  of  removing 
him.  It  also  appears  that  the  state  of  facts  had  relation  to 
former  writs  issued  by  the  prosecutor  and  certain  other 
parties,  and  that  as  early  as  October  27th,  1874,  another 
attorney  had  been  chosen  by  the  common  council  to  take 
charge  of  these  cases,  and  both  the  solicitor  for  the  borough 
and  the  prosecutor  were  informed  of  this  fact.  It  is  also 
shown  that  this  writ  was  never  in  the  hands  of  the  former 
solicitor,  but  that  the  return  was  drawn  by  the  special  attorney 
of  the  borough,  who  had  then  been  appointed  the  solicitor, 
April  21st,  1875,  the  former  solicitor  of  the  borough  sent 
the  alleged  state  of  facts  agreed  upon  between  him  and  the 
prosecutor  to  the  borough  solicitor,  and  requested  him  to  file 
the  same.  He  refused  to  do  so,  stating  that  he  had  never 
agreed  to  them,  and  that  they  had  no  reference  to  the  present 
writ,  of  which  he  alone  had  had  charge.  At  June  Term  fol- 
lowing nothing  was  done  in  the  case.  It  appears  from  these 
facts,  that  the  effort  has  been  made  on  the  part  of  the  prose- 
cutor to  compel  the  borough  to  argue  this  case  upon  the  state 
of  facts  agreed  upon  by  him  and  the  former  borough  solicitor, 
and  to  hold  them  concluded  by  such  statement. 

This  he  cannot  do,  because  this  writ  was  never  in  the  hands 
of  the  former  solicitor  of  the  borough  for  his  action,  and  the 
statement  has  no  reference  to  this  suit.  There  is  another 
sufficient  reason,  which  is,  that  this  court  will  not  regard  a 
mere  voluntary  statement  of  facts,  made  between  the  parties 
for  the  purpose  of  preparation  for  argument  as  conclusive 
between  the  parties,   until  it  is  filed  Avith  the  clerk  of  the 


FEBRUAEY  TERM,  1876.  269' 

State,  Gray,  pros.,  v.  Robinson,  Collector  of  Princeton. 

court.  Before  that  time  it  is  within  the  control  of  the  parties, 
and  they  may  alter  or  revoke  it  at  their  will.  It  is  not  made 
under  a  rule  of  the  court,  nor  settled  by  the  court,  but  is 
purely  voluntary,  until  brought  within  our  control  by  filing 
as  a  paper  in  the  cause.  No  person  will,  therefore,  be 
allowed  to  claim  the  advantage  of  a  misstatement  or  omission,, 
and  compel  the  other  party  to  consent  to  an  argument  upon 
it.  The  prosecutor  knew  the  objections  to  this  statement 
prior  to  June  Term,  1875,  and  took  no  action  until  Novem- 
ber Term,  when  he  only  moved  to  take  affidavits  to  hold  the 
borough  to  this  imperfect  statement. 

In  the  prosecution  of  writs  of  certiorari  to  remove  taxes,, 
the  rule  of  this  court  has  always  been  to  require  the  utmost 
diligence,  that  there  may  not  be  any  unnecessary  delay  in  the 
imposition  and  collection  of  taxes,  whereby  the  public  busi- 
ness may  be  hindered  or  embarrassed. 

It  was  the  duty  of  this  prosecutor  to  see  that  the  writ  was 
returned ;  the  state  of  the  case  filed,  if  one  had  been  agreed 
upon,  or  if  not,  that  affidavits  were  taken  and  testimony  pre- 
pared, and  bring  on  the  argument  of  the  case  at  the  term 
next  after  the  writ  was  returned  at  the  furthest.  The  most 
approved  practice  is  to  order  the  prosecutor,  on  the  allowance 
of  the  writ,  in  tax  cases,  to  bring  on  the  hearing  at  the  same 
terra  when  the  writ  is  returnable,  where  there  is  sufficient 
time  to  prepare. 

Neither  at  the  second  nor  third  term  of  this  court,  after  the- 
allowance  of  this  writ,  did  the  prosecutor  prepare  and  move 
his  case,  but,  on  the  contrary,  stood  still,  claiming  the  advan- 
tage of  his  disputed  statement  of  facts.  We  cannot  thus 
permit  the  collection  of  taxes  to  be  delayed,  and  the  writ  of 
certiorari  must  be  dismissed,  with  costs. 
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STATE,  CAPE  MAY  AND  MILLVILLE  RAILROAD  COMPANY, 
PROSECUTORS,  v.  THE  COLLECTOR  OF  MIDDLE  TOWN- 
SHIP, CAPE  MAY. 

1.  Where  a  railroad  company  have  completed  their  road  and  appenda- 
ges, so  far  as  is  at  present  contemplated,  at  their  several  stations,  the 
land  lying  outside  the  roadway  limitation  of  one  hundred  feet,  not 
being  in  actual  use,  nor  in  present  contemplation  of  use  by  the  com- 
pany, is  liable  to  taxation. 

2.  Railroad  corporations  are  not  liable  to  be  taxed  for  the  land,  not  ex- 
ceeding the  width  prescribed  by  the  charter,  over  which  they  are 
authorized  to  lay  out  their  road ;  nor  for  buildings  erected  thereon, 
if  convenient  for  the  uses  to  which  the  road  can  be  applied  under  the 
charter. 


On  certiorari  to  review  tax  assessment  on  lands. 

Argned  at  November  Term,  1875,  before  Justices  Scudder 
and  Dixon. 


For  the  prosecutors,  8.  H.  Grey. 


Scudder,  J.  The  prosecutors  are  taxed  fw  nine  acres  of 
land  lying  at  three  different  stations  in  Middle  township, 
Cape  May  county.  At  Swain's,  three  acres  and  eighty-five 
hundredths  ;  at  Court  House,  four  acres  and  fifteen  hun- 
dredths ;  at  Eio  Grande,  four  acres  and  fifteen  hundredths. 
Within  these  measurements  are  included  the  roadway  as 
actually  used,  sixty-six  feet  in  width ;  land  occupied  for  sta- 
tion-houses, &c.,  within  (ind  outside  of  the  sixty-six  feet  in 
width ;  and  other  land,  making  the  entire  width  at  each 
station  two  hundred  feet. 

The  township  assessor  has  assessed  all  lands  outside  the 
width  of  sixty-six  feet.  The  company  claim  that  they  are 
entitled  to  an  exemption  under  their  charter  for  a  strip  of 
land  one  hundred  feet  in  width,  and  for  the  station-houses 
standing  thereon,  for  which  they  can  only  be  taxed  according 
to  the  limitation  of  their  charter. 
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By  the  charter  of  the  company  {Laws  18QS,  p.  228,  §  8,) 
the  road  shall  not  exceed  one  hundred  feet  in  width,  except- 
ing where  there  are  slopes  and  embankments.  They  are 
further  authorized  to  purchase,  take  and  hold  real  estate  at 
the  commencement  and  terminus  of  their  railroad,  and  at 
stations  on  the  line  of  the  same,  and  to  erect  thereon  such 
houses,  shops,  storehouses  and  other  buildings  and  improve- 
ments as  they  may  deem  useful  and  expedient  for  the  use  of 
their  road,  &c. 

Section  eighteen  enacts  that  after  the  road,  with  its  append- 
ages, shall  be  finished  so  as  to  be  used,  a  statement  of  the 
amount  of  the  costs  of  said  road,  including  all  expenses  and 
purchases,  shall  be  filed  in  the  office  of  the  secretary  of 
state,  and  annually  thereafter  a  tax  of  one-half  of  one  per 
cent,  on  the  cost  of  said  road  shall  be  paid,  and  that  no  other 
tax  or  impost  shall  be  levied  or  assessed  upon  the  said 
company. 

It  appears  in  this  case  that  the  company  have  completed 
their  road  and  appendages,  so  far  as  is  at  present  contemplated 
at  their  several  stations.  They  have  no  purpose  now  of  using 
the  land  lying  outside  of  the  one  hundred  feet  in  width  at 
these  places,  and  no  part  beyond  that  width  is  occupied  by 
their  improvements.  This  land  outside  the  roadway  limita- 
tion of  one  hundred  feet  not  being  in  actual  use,  nor  in 
present  contemplation  of  use  by  the  company,  is  liable  to 
taxation.  State,  M.  &  E.  R.  R.  Co.,  pros.,  v.  Haight,  6  Vroom 
41 ;  State  v.  Newark,  1  Butcher  315;  S.  C,  2  Dutcher  519  > 
State  V.  Mansfield,  3  Zab.  510. 

At  two  of  the  stations  the  houses  extend  beyond  the  sixty- 
six  feet  in  width,  but  not  to  the  line  of  one  hundred  feet.  At 
the  third  station  the  house  is  within  the  line  of  sixty-six  feet. 
The  gross  area  of  land  taxed  at  the  three  stations  is  nine 
acres,  which  includes  all  the  land  outside  one  hundred  feet 
in  width,  and  all  outside  the  sixty-six  feet  in  width,  not 
actually  occupied  by  the  station-houses.  This  is  wrong,  for 
the  company  have  the  right  by  their  charter  to  locate  their 
road  at  one  hundred  feet  in  width,  and  have  purchased  and 
located  their  road  at  these  several  stations  to  that  limit.     To 
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that  extent  they  are  exempted  from  taxation  in  the  usual  way, 
whether  they  actually  occupy  it  or  not.  This  is  implied  in 
all  the  cases  in  our  courts  above  cited.  It  is  conceded  in  aU 
that  the  company  have  the  right  to  hold  all  the  land  within 
the  limits  which  the  charter  authorizes  them  to  take  by  con- 
demnation for  their  roadway  exempt  from  taxation,  according 
to  the  terms  of  their  charter.  An  express  authority  is  alsO' 
found  in  Worcester  v.  Western  R.  R.  Corp.,  4  Mete.  564. 

Railroad  corporations  are  not  liable  to  be  taxed  for  the 
land,  not  exceeding  the  width  prescribed  by  the  charter,  over 
which  they  are  authorized  to  lay  out  their  road,  nor  for  build- 
ings erected  thereon,  if  convenient  for  the  uses  to  which  the 
road  can  be  applied  under  the  charter. 

The  amount  of  taxable  land  included  in  the  return  to  this 
writ  outside  the  width  of  one  hundred  feet,  is  five  and  eighty- 
seven-hundredths  acres.  This  is  of  the  average  value  of  $80' 
per  acre,  according  to  the  testimony,  making  a  valuation  of 
$469.60. 

The  taxable  property  and  the  tax  thereon  at  these  three 
stations  must  be  reduced  to  this  sum,  and  the  tax  is  affirmed 
to  the  amount  of  such  reduction,  and  reversed  as  to  the  excess, 
without  costs. 

Cited  in  State  v.  Wether  ill,  12  Fr.  149;  Inhabitants  of  Oxford  v.  Brands, 
16  Vr.  337. 


JAMES  L.  APPERSON  v.  THE  MUTUAL  BENEFIT  LIFE  IN- 
SURANCE COMPANY. 

Where  a  corporation  is  a  party  to  the  record,  neither  the  president,  secre- 
tary, the  individual  directors  nor  stockholders  are  parties  to  the  action, 
and  they  cannot  be  examined  after  issue  joined  and  before  the  trial  of 
said  action,  under  section  one  hundred  and  fifty-nine  of  the  practice  act. 


Argued  at  November  Term,  1875,  before  Justices  Scud- 
DER  and  Reed. 
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G.  Collins,  for  plaintiff,  moved  for  an  order  to  examine  the 
president  and  secretary  of  the  company,  after  issue  joined  and 
before  the  trial  of  said  action,  under  section  one  hundred  and 
fifty-nine  of  the  practice  act.     Rev.,  1874. 

The  opinion  of  the  court  was  delivered  by 

ScUDDER,  J.  The  section  under  which  this  motion  is 
made,  provides  that  any  jparty  to  an  action  in  the  Supreme  or 
Circuit  Court  may  be  examined  as  a  witness  at  the  instance 
of  any  adverse  party  or  parties,  after  issue  joined  in  said 
action,  and  before  the  trial  of  said  action.  The  term  party  tO' 
an  action  means  party  to  the  record.  Where  a  corporation  is 
a  })arty  to  the  record,  neither  the  president,  the  secretary,  the 
individual  directors  nor  stockholders  are  parties  to  the  action. 
A  corporation  has  a  distinct  legal  existence  as  a  person,  or 
party  capable  of  suing  and  being  sued,  and  process  against  it 
brings  only  such  artificial  body  into  the  court.  By  statute, 
process  may  be  served  on  some  designated  officers  of  the  com- 
pany, but  such  service  brings  the  corporation,  and  not  the 
individual  served,  into  court.  The  officers  of  a  corporation 
are  but  its  agents,  who  represent  it  in  the  discharge  of  its  pur- 
poses, within  the  limits  prescribed  to  each,  and  being  sucli 
limited  agents  they  do  not  stand  upon  the  record  as  principals 
or  parties  to  the  action.  The  party  is  the  j)erson  for  whose 
immediate  interest  the  suit  is  prosecuted,  and  whose  name  ap- 
pears on  the  record.  Such  construction  has  been  adopted  where 
similar  terms  have  been  used  in  other  sections  in  the  New  York 
code.  See  cL  6,  §§  389-391,  292;  Pack  v.  Mayot-  of  New 
York,  3  Comst.  489;  Washington  Bank  v.  Palmer,  2  Sandf. 
686;  N.  Y.  and  Erie  E.  E.  v.  Cook,  lb.  732;  Montgomery 
Co.  Bank  v.  Marsh,  3  Seld.  485 ;  3  Phillips'  Ev.  {ed.  1868)  98„ 
&c.;  Hinds  v.  Canandaigua,  &c.,  E.  E.,  10  How.  Pr.  E.  487. 

These  proceedings  at  law  come  in  place  of  a  discovery  in 
equity  against  parties,  and  while  there  should  be  a  liberal 
construction  to  attain  the  purpose  of  the  act,  we  cannot  en- 
Jarge  its  terms.  The  motion  is  refused. 

Cited  in  National  Bank  of  Dover  v.  Dodge,  13  Vr.  322. 

Vol.  IX.  s 
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ROBERT  I.  STEWART  v.  THEODORE  L.  WALTERS  AND 
ISADORE  WALTERS. 

1.  A  judgment  by  cognovit,  after  process  has  been  served,  may  be  entered 
in  vacation,  without  a  judge's  or  commissioner's  order,  and  without 
aflBdavits. 

2.  Creditors  in  attachment  in  another  court  cannot  set  aside  a  judgment 
in  this  court  obtained  by  the  plaintifl'  against  the  defendant  in  attach- 
ment. 

3.  If  the  judgment  be  fraudulent,  they  may  contest  the  same  when  offered 
in  evidence  before  the  auditor,  and  resist  the  allowance  in  the  court 
where  the  attachment  is  pending. 

4.  If  the  auditor  err  in  allowing  a  claim  against  the  defendants,  the 
report  may  be  referred  back  to  him  to  take  testimony  and  correct  his 
report. 

5.  Where  a  statute  gives  a  summary  proceeding  in  a  court  having  gen- 
eral common  law  jurisdiction,  without  giving  details  and  particulars 
of  proceeding,  these  may  be  pursued  according  to  the  principles  of  the 
common  law. 

On  motion  in  behalf  of  Phineas  K.  Apgar  and  others, 
creditors  in  attachment  of  the  defendants,  to  vacate  tlie  rule 
entering  the  judgment  in  the  above  cause,  and  to  set  aside  the 
judgment  of  this  court. 

Argued  at  November  Term,  1875,  before  Justices  Scudder 
and  Dixon. 

For  the  creditors,  H.  C.  Pitney. 

Tor  the  plaintiff,  S.  Tuttle. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  plaintiff,  Robert  I.  Stewart,  brought 
an  action  in  this  court  to  recover  the  amount  of  a  promissory 
note  and  interest.  On  the  day  that  this  writ  was  returned, 
the  plaintiff  sued  out  a  writ  of  attachment  in  the  Morris 
County  Circuit  Court  for  the  same  debt.  In  this  court  the 
declaration  was  filed  in  due  time,  August  17th,  1874.     No 
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plea  was  filed,  and  judgment  by  default  was  not  entered. 
April  1st,  1875,  a  cognovit  was  given.  May  18th,  1875,  this 
<iognovit  was  filed  in  the  clerk's  office,  and  a  rule  for  judgment 
final  entered  in  favor  of  the  plaintiff  and  against  the  defend- 
ants for  the  amount  named  therein,  $1150,  with  costs. 

A  certified  copy  of  this  judgment  was  presented  to  the 
auditor,  and  he  reported  the  amount  of  the  same  as  due  the 
plaintiff  in  attachment  by  his  report  filed  in  the  Morris 
Circuit  Court,  July  7th,  1875.  The  other  creditors,  whose 
■claims  were  comparatively  small,  filed  exceptions  to  the 
report,  because  of  the  allowance  of  this  judgment,  and  now 
<!ome  to  this  court  seeking  to  avoid  the  judgment. 

Admitting  that  creditors  in  attachment  in  another  court 
whose  claims  have  been  reported  by  the  auditor  have  the 
right  to  come  to  this  court  to  set  aside  the  judgment  here, 
(of  which  notice  will  be  taken  hereafter,)  we  will  consider  the 
technical  objections  made  to  this  judgment  which  relate  to 
the  manner  of  its  entry. 

It  is  said  that  it  is  void,  and  that  the  rule  for  judgment 
should  be  expunged,  because  there  was  no  order  of  the  court 
or  of  a  judge  for  the  entry,  which  was  made  in  vacation, 
without  any  authority  in  law ;  and  there  was  no  proof  of  the 
genuineness  of  the  signatures  of  the  defendants  to  the  cognovit. 
There  is  no  statute  or  practice  in  this  state  requiring  such 
proof  of  the  signatures  before  the  judgment  is  entered.  If 
they  were  false,  the  judgment  would  be  fraudulent  and  void, 
but  that  must  be  established  by  proof  whenever  the  judgment 
is  formally  questioned.  Nor  is  it  necessary  that  a  judgment  by 
cognovit  should  be  entered  either  in  court  during  term,  or  by  a 
judge's  or  commissioner's  order  in  vacation,  where  suit  has  been 
begun  by  process  regularly  issued  and  returned,  served  on  the 
defendants.  Our  statute,  section  eleven  of  the  act  directing 
the  mode  of  entering  judgments  on  bonds  with  warrants  of 
attorney  to  confess  judgments,  (Rev.,  p.  83,)  follows  the  act  of 
February  19th,  1829,  (Elmer's  Big.  46,  §  7,)  and  is  derived 
from  the  acts  of  February  20th,  1794,  and  March  9th,  1798. 
Pat.  Eev.  454.     The  act  of  1794,  as  expressed  in  the  pream- 
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ble,  was  passed  to  remove  doubts  whether,  as  the  law  then 
was,  actions  might  be  entered  by  plaintiffs  in  person  in  the 
minutes,  and  whether  judgments  might  be  confessed  by  de- 
fendants in  person  in  the  courts  of  this  state.  The  act  of 
1798  prescribed  the  mode  of  entering  judgments  on  warrants 
of  attorney.  Both  relate  to  proceedings  in  courts  to  enter 
judgments  by  confession  without  process,  to  bring  the  de- 
fendant in  court,  and  not  to  judgments  by  consent  upon 
cognovit  after  process  has  been  served.  Penn  v.  Meehs,  Penn. 
151;  Elliott  V.  Wood/iull,  7  Hoist  126;  Hoguet'y.  Wallace,. 
4  Butcher  523. 

Section  two  hinidred  and  forty-one,  Practice  Act,  {Rev.,  p. 
886,)  regulates  actions  in  the  Supreme  Court  whenever  a 
cognovit  or  relicta  is  given,  or  a  verdict  is  obtained  at  the 
circuit,  and  provides  for  the  entry  of  judgment  before  the 
return  of  the  postea  to  the  next  term,  upon  two  days'  notice,, 
and  the  order  of  the  justice  at  the  circuit. 

Section  one  hundred  and  forty-four.  Practice  Act,  {Rev.,  p.. 
870,)  enables  the  plaintiff  in  any  action  at  law,  where  the 
defendant  has  omitted  to  plead  in  time  to  enter  judgment  as 
of  course,  either  in  term  time  or  vacation.  This  was  said 
on  the  argument  to  be  the  only  case  under  our  law  where 
judgment  can  be  entered  in  vacation  without  a  judge's  or 
commissioner's  order.  The  case  of  Hoguet  v.  Wallace  is  de- 
cisive on  this  point.  It  was  there  insisted  by  a  subsequent 
judgment  creditor,  that  prior  judgments  were  void,  because 
they  were  entered  in  vacation  upon  cognovit  and  assessments 
made  by  the  clerk  of  the  court  before  the  defendant's  time  for 
pleading  had  expired.  It  was  held  that  the  judgments  were 
lawfully  entered  on  cognovit.  It  was  also  decided  that  there 
need  not  be  affidavits,  because  judgments  entered  after  service 
of  process  are  not  within  the  act.  This  agrees  with  the  books 
of  practice  and  many  cases  reported.  If  the  cognovit  be  made 
unconditionally  after  process,  the  plaintiff  may  sign  judgment 
and  sue  out  execution  when  he  pleases,  in  vacation  or  in  term, 
and  without  a  judge's  or  commissioner's  order.  2  Ch.  Arch. 
Pr.  945,  {ed.  1866;)  1  TidiVs  Pr.  560;.  1  BiwriWs  Pr.  381 ;: 
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Hogeboom  v.  Genet,  6  Johns.  325  ;  Thompson  v.  Langrklge, 
1  Ex.  351  ;  Calvert  v.  Tomlin,  5  Bing.  1 ;  Keep  v.  Leckie,  8 
Mich.  (Law)  164. 

But  if  this  judgment  were  defective,  it  is  still  questionable 
whether  the  creditors  under  the  attachment  are  in  a  position 
to  have  it  set  aside.  It  is  true  that  creditors  whose  rights  are 
affected  by  a  confessed  judgment  may  contest  its  validity,  and 
may  show  that  it  is  irregularly  entered,  or  fraudulent.  Clapp 
V.  Ely,  3  Dutcher  555.  This  is  done  in  cases  of  junior  judg- 
ments, where  prior  judgments  are  claimed  to  be  liens  upon 
property  or  funds  of  the  defendant,  and  endanger  or  defeat 
a  recovery  under  the  later  liens.  It  may  be  affected  by  direct 
proceeding  in  the  court  where  the  judgment  is  entered ;  but 
it  is  doubtful  whether  these  creditors  in  attachment  have  any 
standing  in  this  court  to  make  such  motion,  for  the  reason 
that  they  are  not  yet  judgment  creditors.  Melville  v.  Brown, 
1  Harr.  363 ;  Hunt  v.  Field,  1  StocU.  36 ;  Young  v.  Frier, 
1  lb.  465 ;  Mittnight  v.  Smith,  2  C.  E.  Gi-een  259. 

For  other  reasons,  however,  it  is  clear  that  they  can  have 
DO  remedy  here,  and  have  mistaken  their  forum.  This  judg- 
ment is  good  between  the  parties  to  the  record  in  this  court, 
^nd  the  creditors  in  attachment  have  no  right  to  complain  if 
it  is  executed  against  other  property  of  the  defendants  not 
taken  under  the  attachment.  It  comes  into  collision  with 
■the  interests  of  the  creditors  in  attachment  not  in  this  court, 
but  in  the  proceedings  of  another  court  where  it  is  offered  in 
evidence  before  the  auditor  as  proof  of  the  amount  of  the  claim 
of  the  plaintiff  in  attachment.  These  creditors  are  not  con- 
cluded by  the  judgment  between  other  parties,  but  may  im- 
peach it  as  a  fraud  upon  themselves.  The  estoppel  of  a  judg- 
ment in  personam  only  binds  parties  and  privies,  and  does 
not  extend  to  those  who  are  strangers  in  person  and  estate. 
Doe  V.  Oliver,  and  notes,  2  Smith's  Lead.  Cas.  *683. 

If  this  judgment  was  fraudulently  confessed,  as  the  credi- 
tors here  assert,  for  a  large  amount,  for  the  purpose  of  being 
used  against  them  in  the  attachment,  and  to  prevent  the  re- 
covery of  their  claims,  they  may  follow  up  their  exceptions  to 
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the  auditors'  report  in  the  Morris  Circuit  Court  and  have, 
their  rights  there  adjudged.  The  auditor  is  appointed  by  the 
court  to  audit  and  adjust  the  demands  of  the  plaintiff  in  at- 
tachment, and  of  the  defendants'  creditors,  who  shall  apply  to 
ihe  court  or  to  the  auditor  for  that  purpose.  (§  44.)  He  has 
the  power  to  administer  oaths  or  affirmations  to  all  witnesses- 
that  may  be  produced  before  him  in  support  of,  or  in  opposi- 
tion to,  any  claims  or  demands  that  may  be  put  in  by  the 
plaintiff  or  others.  (§  48.)  His  report  is  made  in  writing, 
and  filed  with  the  clerk.  After  ten  days  filing  it  must  first 
be  approved  by  the  court  or  a  judge  before  the  order  is  made, 
that  judgment  may  be  entered  thereon.  Opportunity  is  given 
in  these  proceedings  for  all  claimants  to  prove  their  own 
claims  and  resist  the  demands  of  others.  If  the  auditor  has 
improperly  allowed  this  claim  in  controversy  without  examin- 
ing it,  sup})osiug  himself  to  be  concluded  by  the  record  of 
the  judgment,  the  report  may  be  referred  back  to  him,  and 
the  evidence  can  be  taken,  if  there  be  any,  to  show  that  the- 
judgment  is  a  fraud  and  a  nullity,  as  to  the  creditors  of  the- 
defendants.  This  evidence  may  be  returned  with  the  report 
of  the  auditor,  and,  if  required,  passed  upon  by  the  court 
before  judgment  is  entered  for  the  plaintiff  in  attachment.. 
Several  cases  in  this  court  have  settled  this  practice  under  the 
attachment  act.  In  Berry  v.  Callet,  1  Halst.  179,  the  Court, 
of  Common  Pleas,  in  which  an  attachment  was  pending, 
granted  a  rule  to  show  cause  by  the  report  of  auditors 
should  not  be  set  aside.  Upon  application  to  this  court  to- 
compel  them  to  enter  judgment  upon  the  report,  the  manda- 
mus was  refused,  and  it  was  there  decided  that  the  court  be- 
low might  refuse  to  enter  judgment  and  refer  the  matter  back 
to  the  auditors.  It  ,vas  there  argued  by  counsel,  and  I  think 
correctly,  that  where  the  statute  gives  a  summary  proceeding; 
in  a  court  having  general  common  law  jurisdiction,  without 
giving  the  details  and  particulars  of  proceeding,  these  may  b& 
pursued  according  to  the  principles  of  the  common  law. 

Taylor  v.  Woochvard,  5  Halst.  1,  followed  the  earlier  case- 
in determining  that  the  report  might  be  sent  back  to  the 
auditor  by  the  court  for  correction. 
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Justice  Whelpley,  in  Phcenix  Iron  Co.  v.  Neio  Yorh  Rail- 
road Chair  Co.,  3  Butcher  484-491,  says:  "I  entertain  no 
doubt  but  that  this  court  has  the  power  to  look  into  this  re- 
port and  ascertain  whether  the  auditors  have  proceeded  ac- 
cording to  law,  or  whether  they  have  disregarded  the  evidence 
before  them ;  and  if  they  have  done  so,  in  the  opinion  of  the 
court,  to  set  aside  the  report  and  refer  the  matter  back  to 
them." 

If,  in  this  case,  the  auditor  has  mistaken  the  law,  the 
Circuit  Court  will,  upon  application,  refer  the  matter  back  to 
the  auditor,  that  proofs  may  be  taken  to  show  whether  the 
judgment  has  been  entered  in  good  faith  or  in  fraud  of  the 
creditors. 

For  the  reasons  above  given,  the  rule  to  expunge  the 
order  for  judgment  in  this  court  and  vacate  the  judgment,  is 
refused. 


ESTHER  T.  BEOWNING  v.  JOHN  P.  RITTENHOUSE. 

1,  Time  in  pleadings  held  immaterial. 

2.  Where  a  debtor  has  been  arrested  on  a  ca.  sa.  and  been  permitted  to 
escape  by  the  sherifl"  and  afterwards  has  returned  to  the  sheriff's 
custody  and  given  bond  and  made  application  for  the  benefit  of  the 
insolvent  laws,  and  the  creditor  has  resisted  the  application,  without 
having  knowledge  of  the  previous  escape,  the  creditor  does  not  thereby 
waive  his  right  of  action  against  the  sheriff  for  such  escape. 


In  debt.     On  motion  to  strike  out  pleas. 

Argued  at  November  Term,  1875,  before  Justices  Scudder 
and  Dixon. 

For  the  plaintiff,  J.  8.  Aitkin. 

For  the  defendant,  G.  jL.  Allen. 
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The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  plaintiff's  declaration  alleges,  that  the 
defendant,  being  sheriff  of  the  county  of  Hunterdon,  had 
arrested  one  J.  L.  upon  a  ca.  sa.,  at  her  suit,  and  that,  on 
September  16th,  1874,  having  the  said  J.  L.  in  custody  under 
that  writ,  he  permitted  him  to  escape,  and  seeks  to  recover 
from  the  sheriff'  the  amount  of  the  judgment  against  J.  L.  for 
.such  voluntary  escape.  To  this  declaration  the  defendant 
pleaded  three  pleas,  and  the  plaintiff  now  moves  to  strike  out 
the  second  and  third  pleas.  The  second  plea  sets  out  that, 
while  J.  L.  was  in  the  defendant's  custody,  under  the  ca.  sa., 
and  before  its  return,  viz.:  on  September  28th,  1874,  the 
said  J.  L.  gave  to  him  an  inventory  and  bond,  pursuant  to 
the  act  abolishing  imprisonment  on  civil  process  in  certain 
cases,  and  thereupon  he  discharged  J.  L.  from  custody,  and 
so  returned  the  ca.  sa.  with  the  bond  and  inventory,  and 
delivered  the  bond  to  the  plaintiff,  who  accepted  the  same ; 
and  the  plea  avers  that  these  facts  constitute  the  escape  of 
which  the  plaintiff  complains.  The  objection  urged  against  this 
plea  is,  that  the  declaration  sets  out  an  escape  oq  September 
16th,  and  that  it  is  no  answer  to  that  to  say  that  the  sheriff 
took  an  insolvent  bond  on  September  28th,  But  the  date,  in 
neither  the  declaration  nor  the  plea,  is  material ;  the  material 
allegation  as  to  time  is  that  contained  in  the  plea,  to  the 
effect  that  the  circumstances  which  it  sets  forth  constitute  the 
escape  of  which  the  plaintiff  complains.  If  this  and  the 
other  material  allegations  in  the  plea  are  true,  the  defence  is 
■complete,  and  the  plea  is  therefore  good. 

The  third  plea  avers  in  substance  that,  after  J.  L.'s  arrest 
on  the  ca.  sa.,  he  applied  to  the  Hunterdon  Pleas  in  Decem- 
ber, 1874,  for  his  discharge  under  the  insolvent  laws;  and 
that,  at  the  hearing,  the  plaintiff  appeared  as  an  opposing 
■creditor,  and  by  reason  of  the  opposition  and  proofs,  procured 
him  to  be  remanded  by  the  court,  and  thereupon  the  said 
J.  L.  surrendered  himself  to  the  sheriff  of  Hunterdon  county, 
and  afterwards  renewed  his  application  for  the  benefit  of  the 
insolvent   laws,  and  was   thereby  discharged  from  custody. 
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The  ground  upon  which  the  defendant  seeks  to  sustain  this 
plea  is,  that  the  plaintiff,  having  opposed  the  application  of 
J.  L.  for  discharge,  had  thereby  conclusively  elected  to  con- 
sider him  in  lawful  custody,  or  in  what  was  legally  equiva- 
lent thereto,  and  so  had  waived  the  voluntary  escape. 

In  his  opinion,  in  Broivn  v.  Littlefield,  11  Wend.  467, 
Chancellor  Walworth  says :  "  The  law  appears  to  be  well 
settled  that,  where  the  sheriff  intentionally  permits  a  prisoner 
in  execution  to  go  at  large,  he  cannot  retake  him  on  the  same 
execution ;  but  if  the  prisoner  voluntarily  returns  into  the 
custody  of  the  sheriff  after  such  an  escape,  the  plaintiff  has 
his  election,  either  to  sue  the  sheriff  for  the  escape,  or  to 
affirm  the  prisoner  in  execution  under  the  original  commit- 
ment."    James  v.  Pierce,  2  Lev.  132;  Rawson  v.  Turner,  4 

Johns.  469. 

In  McElroy  v.  Mancius,  13  Johns.  121,  the  court  intimates 
that  an  action  of  debt  for  the  escape  would  so  determine  the 
plaintiff's  election  as  to  prevent  his  opposing  the  defendant's 
discharge  as  an  insolvent  debtor ;   and  some  of  the  judges  in 
Dash  V.  Van  K leech,  7  Johns.  477,  seem  to  incline  to  the 
opinion  that,  if  the  plaintiff,  with  hiowMge  of  the  voluntary 
^cape,  oppose  the  defendant's  discharge,  he  thereby  waives 
his  action  against  the  sheriff.     But  in  Ravenscroft  v.  Eyles, 
2  Wilson  294,  Chief  Justice  Wilmot  said  :     "  If  an  escape  be 
voluntary  in  the  gaoler,  nothing  afterwards  will  purge  it." 
Nor,  indeed,  is  it  entirely  clear  that  there  is  anything  incon- 
sistent in   the   plaintiff's    pursuing    his    remedy  against  the 
sheriff  for  permitting  the  defendant  to  escape,  and  at  the  same 
time  also  pursuing  his  remedy  against  the  defendant  who  has 
voluntarily  returned  into  the  sheriff's  custody.     A  man  may 
well  have  divers  remedies  against  several  persons  for  the  same 
debt,  the  law  in  such  cases  being  careful  that  he  obtain  but 
one  satisfaction.     It  is  not,  however,  necessary  to  decide  that 
question  upon  this  motion.     All  the  cases  go  upon  the  idea 
that  before  the  plaintiff  can  be  held  to  have  made  an  election, 
■   it  must  appear  that  he  had  knowledge  of  the  facts  which  gave 
him  the  election.     Such  knowledge  is  a  necessary  ingredient 
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in  the  exercise  of  choice,  B«t  in  the  plea  before  us  it  is  no- 
where averred  that  the  plaintiff  had  any  notice  of  the  escape 
at  the  time  she  opposed  J.  L.'s  discharge,  and  for  this  cause 
the  plea  is  bad.  It  may  be  all  true,  and  yet,  either  at  first 
blush  or  upon  careful  examination,  it  appears  to  contain  no 
answer  to  the  plaintiff's  suit.  I  may  further  state  that,  if 
such  election  be  specially  pleadable,  the  plea  would  be  one  of 
confession  and  avoidance,  and  should  confess  more  than  this 
third  plea  admits.  Probably,  however,  if  the  facts  constitute 
a  defence  at  all,  the  proof  of  them  at  the  trial  will  be  as  well 
supported  upon  the  plea  of  nil  debet  as  upon  any  plea  that 
can  be  framed.     Let  the  third  plea  be  struck  out,  with  costs. 


JACOB  VANATTA,  ATTORNEY-GENERAL,  v.  THE  DELAWARE 
AND  BOUND  BROOK  RAILROAD  COMPANY. 

1.  Practice  on  filing  informations  in  the  nature  of  a  writ  of  qm  imrranto 
stated. 

2.  When  the  Attorney-General   files   such   an   information  ex-officio,  no 
leave  of  the  court  is  requisite. 

3.  Such  informations  are  not  prohibited  by  paragraph  9,  Article  I,  of 
the  Constitution  of  New  Jersey. 


On  motion  for  a  judgment  upon  an  information  in  the 
nature  of  a  writ  of  quo  wan-anto. 

Argued  at  November  Term,  1875,  before  Justices  Depue,, 
Knapp  and  Dixox. 

For  the  motion,  /.  Vanatta,  Attorney-General. 

Contra,  A.  Browning  and  B.  Williamson. 

The  opinion  of  the  court  was  delivered  by 
Dixon,  J.     On  November  5th,  1875,  the  Attorney-Gen- 
eral, ex-officio,  filed  an  information  in  the  nature  of  a  writ  of 
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quo  warranto,  praying  process  against  the  Delaware  and 
Bound  Brook  Railroad  Company,  and  that  they  might 
answer  to  the  state  by  what  warrant  they  claimed  to  use  certain 
franchises  in  the  information  set  forth.  Thereupon  he  caused 
to  be  issued  to  the  defendants  a  summons,  tested  on  the  same 
day,  returnable  November  12th,  1875,  calling  upon  them  to 
answer  the  information,  which  summons  was  returned  by  the 
sheriif  of  Mercer  county,  "  duly  served  November  5th,  1 875, 
on  Samuel  K.  AVilson,  one  of  the  directors  of  The  Delaware 
and  Bound  Brook  Railroad  Company."  The  defendants 
having  failed  to  appear  or  answer  the  information,  the  Attor- 
ney-General now  moves  for  judgment  against  them. 

He  bases  his  right  to  judgment  upon  the  provisions  of  the 
practice  act,  which  enacts,  that  "  the  first  process  to  be  made 
use  of  in  personal  actions  .  .  .  shall  be  a  summons," 
{Rev.,  p.  855,  §  49,)  and  that  "  the  defendant  shall  file  his  j)lea 
within  thirty  days  after  the  time  limited  or  granted  for  filing 
the  declaration,  or  on  failure  thereof  judgment  shall  be  entered 
against  him,"  {lb.,  §  104,)  and  upon  the  eighty-seventh  and 
eighty-ninth  sections  of  the  act  concerning  corporations,  {Rev., 
p.  193,)  which  provides  for  the  service  of  summons  in  per- 
sonal actions  upon  corporations,  and  that  the  defendant  shall 
be  considered  as  appearing  in  court,  when  the  sheriff  shall  re- 
turn the  summons  "serv^ed."  The  groundlessness  of  this- 
claim  is,  however,  apparent,  when  we  recall  the  fact  that  an 
information  in  the  nature  of  a  writ  of  quo  warixinto  is  not  a 
"  personal  action,"  to  which  alone  this  mode  of  procedure  i& 
made  applicable.  The  personal  actions  referred  to  in  these  stat- 
utes, are  such  actions  as  are  styled  personal  in  contra-distinction 
from  those  which  are  "  real "  or  "  mixed,"  and  which  are  aptly 
defined  by  Blackstone,  {Book  III,  p.  118,)  such  as  assumpsit, 
trover,  &c.  In  these,  the  parties  appear  before  the  court  as 
plaintiff  and  defendant — the  one  suing  for  the  aid  of  the 
court,  the  other  denying  any  occasion  for  its  interference. 
This  information  is  not,  in  such  a  sense,  an  action  at  all.  It 
is  rather  an  inquisition,  which  the  sovereignty,  by  its  courts,. 
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institutes  for  the  purpose  of  ascertaining  whether  its  preroga- 
tive rights  have  been  invaded,  to  the  end  that  such  invasion, 
if  it  appear,  may  be  stayed  and  punished.  In  State  v.  Roe,  2 
Dutcher  215,  this  court  held  that  such  an  information  was  not 
"an  action"  within  the  statutes  of  February  1st,  1799,  and 
March  17th,  1855,  authorizing  defendants  to  plead  several 
pleas ;  and  the  uniform  practice  in  this  state  has  been  incon- 
sistent with  the  idea  that  procedure  upon  information  is  con- 
trolled by  the  provisions  for  regulating  the  practice  in  ordinary 
suits.  The  cause,  therefore,  is  not  ripe  for  judgment  against 
the  defendants. 

The  practice  at  common  law  upon  informations  in  the 
nature  of  writs  of  quo  warranto,  was  to  bring  in  the  defend- 
fint  by  process ;  subpoena  and  attachment,  when  the  defendant 
could  be  personally  served,  and  was  liable  to  arrest ;  venire 
facias  and  distringas,  in  other  cases,  as  against  peers,  corpora- 
tions, etc.  If  an  appearance  was  not  thus  procured,  proceed- 
ings to  outlawry  were  had  against  defendants  subject  to  it,  and 
a  judgment  that  the  office  or  franchise,  said  to  be  usurped, 
should  be  seized,  was  rendered ;  whether  this  judgment  would 
mature  into  a  final  adjudication  of  the  right,  or  was  merely 
by  May  of  distress  to  force  the  defendant  to  come  within  the 
jurisdiction  of  the  court,  may  be  doubtful.  Rex  v.  Amery, 
■2  T.  R.  515 ;  S.  C,  4  T.  R.  122 ;  2  Kyd  on  Corp.  496 ;  Peo- 
ple V.  Richardson,  4  Cow.  97,  note. 

No  definite  time  was  required  to  elapse  between  the  teste  or 
service  of  subpoena  and  its  return.  It  might  be  tested  on  one 
day  and  served  and  returned  on  the  next.  Rez  v.  Ginever,  4 
T.  R.  594. 

The  appearance  must  have  been  entered  on  the  quarto  die 
post,  and  after  the  appearance  was  effected  under  any  of  these 
judicial  writs,  the  defendant  must  have  been  ruled  to  plead. 
[See  note  to  last  case.] 

This  course  was  pursued,  whether  the  information  was  filed 
under  the  statute  of  9  Anne,  ch.  20,  or  not. 

In  New  Jersey,  however,  for  over  thirty  years  past,  the 
practice,  upon  informations  filed  under  our  statute,  (which. 
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except  as  to  the  franchises  and  offices  to  which  it  is  applica- 
ble, corresponds  with  9  Anne,)  has  been  quite  uniform  and 
different  from  that  in  the  King's  Bench.  In  State  v.  Thomp- 
son, A.  D.  1843,  Spen.  689  ;  State  v.  Vj-eeland,  a.  d.  1846  ; 
State  V.  Gwnmersall,  A.  d.  1854,  4  Zab.  529  ;  State  v.  Roe, 
A.  D.  1856,  2  Butcher  215,  and  State  v.  Fritchard,  a.  d. 
1872,  7  Vroom  101,  which  were  all  under  the  statute;  upon 
filing  the  information,  a  rule  was  entered  that  process  da 
issue,  and  that  the  defendants  plead  to  the  information  within 
such  time  as  the  court  allowed  ;  in  none  of  these  cases,  how- 
ever, was  any  process  issued,  but  the  rule  to  plead,  with 
a  copy  of  the  information  being  served,  the  defendants  put  in 
their  response.  This  practice,  so  long  and  steadily  continued,, 
may  now  be  regarded  as  the  proper  method  of  procedure  in 
like  cases.  The  information  being  filed  only  after  leave  of 
the  court  granted,  and  such  leave  not  being  given  until  the 
defendant  has  had  notice,  either  t'roAi  the  attorney  of  the 
relator  or  by  a  rule  to  show  cause,  defendants  have,  by  it,, 
ample  opportunity  for  defence.  So  mucli  of  the  rule  as 
directs  that  process  issue,  may  well  be  dispensed  with  as 
useless. 

In  the  case  before  us,  however,  the  information  was  not 
filed  under  the  statute.  No  leave  of  the  court  for  its  filing 
was  asked,  and  no  notice  that  it  would  be  filed  was  given  to 
the  defendants.  In  such  cases  the  practice  has  not  been  the 
same.  In  the  case  of  The  State  v.  The  Associates  of  the  Jersey 
Company,  a.  d.  1849,  which  was  of  this  sort,  on  filing  the 
information  a  summons  was  issued,  returnable  to  the  follow- 
ing term,  served  upon  the  secretary  of  the  company;  and 
upon  its  return,  a  rule  was  taken  on  the  defendants  to  plead 
in  thirty  days.  That  precedent  may  well  be  followed,  modi- 
fied only  by  our  change  of  time  as  to  return  of  process.  The 
summons  may  be  returnable  in  vacation,  and  may  be  served 
in  the  mode  in  which  summons  can  be  served  in  ordinary- 
actions,  and  upon  its  return  a  rule  to  plead  may  be  allowed 
by  the  court  or  a  justice.  The  summons,  as  served  in  this 
case,  may  stand  as  valid,  and  the  Attorney-General  may  take 
a  rule  that  the  defendants  plead  within  thirty  days. 
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It  was  objected  on  behalf  of  the  defendants  that  they  should 
not  be  put  to  answer  this  information,  because  it  was  filed 
without  leave  of  the  court.  The  objection,  however,  is  not 
well  taken.  When  facts  exist  which,  in  the  opinion  of  the 
Attorney-General,  call  for  a  quo  loarranto  information,  he  has 
the  right  to  present  it,  without  leave  asked  of  any  one.  In 
that  respect  he  represents  the  sovereignty,  whose  attorney  he 
is.  Such  a  power  existed  unquestionably  at  common  law, 
and  neither  the  statute  of  9  Anne  nor  our  own  statute,  in  any 
way  abridged  it.  Before  9  Anne,  quo  warranto  informations 
were  filed  either  by  the  Attorney  or  Solicitor-General  ex 
officio,  or  by  an  officer  of  the  court  under  the  direction  of  tlie 
■court,  at  the  instance  of  parties  concerned.  Such  officer,  in 
ihe  King's  Bench,  was  the  master  of  the  crown  office.  The 
statute  of  9  Anne  merely  regulated  the  practice  in  some  cases 
of  this  latter  class,  requiring  the  parties  concerned  to  be  named 
as  relators  and  to  become  responsible  for  costs,  &c.  Our 
statute  substitutes  the  Attorney-General  for  this  master  of  the 
crown  office  and  extends  the  range  of  the  act ;  but  in  such 
case  the  Attorney-General  is  only  nominally  a  party — a  mere 
officer  of  the  court — subject  to  its  control ;  he  is  not  there  as 
Attorney-General,  exercising  in  the  cause  that  power  which 
such  officer  had  at  common  law,  and  which  he  still  wields 
when  he  appears  ex  officio. 

It  was  further  suggested  that  the  proceeding  by  informa- 
tion was  in  violation  of  the  ninth  paragraph  of  the  first 
article  of  the  constitution,  to  the  effi^ct  that  no  person  shall  be 
held  to  answer  for  a  criminal  offence  unless  on  the  present- 
ment or  indictment  of  a  grand  jury.  Originally  our  infor- 
mation in  the  nature  of  a  writ  of  quo  warranto  was  doubtless 
of  a  criminal  character,  and  the  information,  which,  for  cen- 
turies past,  has  served  as  its  substitute,  partook  of  the  same 
character.  The  punishment  inflicted  under  it  was  often  of 
substantial  consequence.  But  even  in  Blackstone's  time  it  had 
"  long  been  applied  to  the  mere  purpose  of  trying  the  civil 
right,  seizing  the  franchise  or  ousting  the  wrongful  possessor, 
the  fine  being  nominal  only."     3  Blackst.  2G3,  and  was  then 
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usually  considered  as  merely  a  civil  proceeding.     4  Blackst. 
312. 

After  verdict  for  the  defendant  in  such  informations,  a  new 
trial  may  be  granted.     Rex  v.  Francis,  2  T.  R.  484. 
•     The  suggestion  has  not  before  been  made  since  the  adop- 
tion of  the  constitution  in  1844,  or,  if  made,  it  has  been  dis- 
regarded and  cannot  now  prevail. 

Cited  in  Atty.-Genl.  v.  Del.  &  B.  B.  R.  R.  Co.,  11  C.  E.  Gr.  633. 


JOSEPH  E.  HURFF  v.  JOSEPH  ARMSTRONG,  OVERSEER,  &o., 
OF,  &c.,  OF  THE  CITY  OF  CAMDEN. 

1.  On  appeal  to  the  sessions  from  an  order  of  two  justices  in  bastardy 
proceedings,  the  sessions  must  re-iry  the  cause  and  render  an  inde- 
pendent judgment  on  the  merits — a  judgment  of  affirmance  or  reversal 
merely  is  irregular,  and  will  be  set  aside. 

2.  Under  the  revised  charter  of  the  city  of  Camden,  passed  in  1871,  bas- 
tards are  chargeable  to  the  city  and  not  to  any  single  ward.  Bastardy 
proceedings  are  properly  instituted  by  the  overseer  for  the  ward  in 
which  the  child  is  born. 

On  certiorari  in  matter  of  bastardy 

Argued  at  November  Term,  1875,  before  Justices  Dixon 
and  Reed. 

For  the  plaintiif  in  certiorari,  C.  T.  Reed. 

For  the  defendant,  Alfred  Hugg. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  certiorari  in  this  case  brings  up  for  review 
the  proceedings  of  the  Quarter  Sessions  of  Camden  county, 
on  appeal  by  the  plaintiff,  Hurff,  from  the  order  of  two  jus- 
tices made  against  him  as  the  father  of  a  bastard  child,  upon  the 
application  of  Armstrong,  overseer  of  the  poor,  chosen  in  the 
fourth  ward  of  the  city  of  Camden,  where  the  child  was  born. 
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Most  of  the  reasons  relied  on  for  the  reversal  of  the  proceed- 
ings of  the  sessions,  are  objections  to  tlie  proceedings  before 
the  justices :  to  the  examination  of  the  mother,  the  complaint 
of  the  overseer,  the  warrant  for  the  father's  arrest,  the  notice 
to  him  of  the  examination  and  its  service,  and  the  order  of 
the  justices.  It  has  already  been  decided  in  this  court,  that 
when  the  jurisdictional  facts  appear  upon  the  order  of  the 
justices,  the  party  complaining  of  the  order  cannot  both 
appeal  to  the  sessions,  and  also  take  advantage  of  errors  of 
the  justices  by  certiorari;  those  errors  are  merely  errors  in 
procedure,  and  are  conclusively  waived  by  the  appeal.. 
Neither  in  the  sessions  nor  in  this  court  will  they  be  con- 
sidered. In  this  case  it  appears  on  the  order  that  a  bastard 
child  was  born  in  the  fourth  ward  of  the  city  of  Camden, 
chargeable  to  the  city,  and  that  upon  application  of  the  over- 
seer of  the  poor  of  that  ward,  the  justices  had  caused  the- 
plaintiff,  Hurff,  to  appear  before  them,  and  had  examined  the 
matter,  and  adjudged  him  to  be  the  father  of  the  child. 
These  facts  conclusively  justify  the  making  of  an  order 
against  him,  to  this  extent,  that  when  he  appealed  therefrom 
to  the  sessions,  the  duty  of  the  sessions  was  simply  to  re-try 
the  cause  upon  the  substantial  merits,  regardless  of  the  mis- 
takes of  the  justices.  State,  Dunn,  pros.,  v.  Overseer,  &o.,  3- 
Vroom  275 ;  State  v.  Bidleman,  2  Harr.  20 ;  Vannoy  v. 
Givens,  3  Zab.  201. 

This  court  will,  therefore,  on  this  certiorari,  not  look  be- 
hind the  proceedings  of  the  sessions  for  errors.  The  reasons 
filed  which  relate  to  these  proceedings  are,  that  the  sessions 
had  no  jurisdiction  in  the  case;  that  they  refused  to  reverse 
because  of  errors  of  procedure  before  the  justices  ;  that  the 
judgment  rendered  by  the  sessions  was  unauthorized  by  the 
statute,  and  that  their  order  was  illegal.  The  first  two  of 
these  reasons  are  answered  by  what  has  been  already  said.. 
The  plaintiff's  appeal  gave  them  jurisdiction,  and  on  that 
appeal  they  had  no  concern  with  the  mistakes  in  procedure- 
below.  As  to  the  other  two  reasons,  no  error  appears,  except 
in  the  order.     The  order  of  the  sessions  was,  that  they  found 
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the  appellant  to  be  the  putative  father  of  the  bastard  child, 
mentioned  in  the  order  of  the  justices,  and  that  the  judgnient 
of  the  justices  be  affirmed,  and  that  the  order  made  by  them 
in  pursuance  thereof  do  stand  confirmed.     This  order  is  in- 
sufficient.    The  order  on  appeal,  ipso  facto,  nullifies  the  order 
of  the  two  justices,  and,  therefore,  cannot,  at  the  same  time, 
confirm  it.     The  sessions  must  render  an  independent  judg- 
ment, and  not  one  of  affirmance  or  reversal  merely.     They 
must  re-try  the  cause,  and  make  such  order  as  the  testimony 
before  them  may  warrant.     Vannoy  v.  aivens,  supra;  State, 
Dunn,  pyros.,  v.  Overseer,  &c.,  supra;  Strader  y.  Freeholders 
of  Sussex  Co.,  3  Green  433;   Hendnchs  v.   Oraig,  2  South. 
.567;  Woodruff  v.  Badgley,  7  Halst.  367;  Hann  v.  Goshng, 

4  Halst.  248.  ,        ,     .  ^ 

This  order  must,  therefore,  be  reversed,  and  the  record 
remitted  to  the  sessions,  in  order  that  the  cause  may  be  pro- 
ceeded in  according  to  law. 

In  the  aise  of  Doremus  v.  Howard,  3  Zab.  390,  where  the. 
iudcrment  of  the  Common  Pleas  was,  "that  the  judgment  of 
the  "justice  be  affirmed,"  this  court,  after  some  hesitation, 
remitted  the  record  for  correction,  without  a  new  trial  In 
that  case,  however,  there  was  a  verdict  of  a  jury  in  the  Com- 
mon Pleas,  and  the  sole  duty  of  the  court  was  to  render- 
judgment  upon  that  verdict.  Here  there  is  no  record  in  the. 
Court  of  Quarter  Sessions  of  the  facts  found  upon  which  they 
should  base  an  order;  and  there  must,  therefore,  be  a  new 
trial  before  the  sessions. 

Some  confusion  seems  to  have  existed  as  to  whether  the 
bastard  was  chargeable  to  the  ward  in  which  it  was  born,  or 
to  the  city.  It  is  quite  clear  that,  under  the  revised  charter 
of  the  city  of  Camden,  {Laws,  1871,  p.  210,)  the  bastard  i. 
chargeable  to  the  city,  and  the  order  must  be  for  the  relief 
of  the  city.  It  is  proper  that  the  application  should  be  made 
by  the  overseer  of  the  ward  in  which  the  child  was  born,  but 
in  no  way  can  any  ward,  as  such,  become  liable  for  its  sup- 
port; nor  is  any  power  or  duty  in  reference  to  the  poor. 
Vol.  IX.  T 
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beyond  the  selection  of  an  overseer,  confided  to  the  ward ;  all 
the  power  and  all  the  duty  belong  to  the  city. 

The  other  questions  discussed  can  be  settled  before  the 
sessions  on  the  new  trial,  in  accordance  with  principles  which 
this  court  has  already  often  declared. 

The  costs  of  the  certiorari  are  not  allowed. 


Cited  in  Tompkins  v.  Schomp,  16  Vr.  492. 


THE  STATE,  JOHN  B.  FIELD  ET  AL.,  PROSECUTORS,  v.  BEN- 
JAMIN B.  FIELD  ET  AL. 

1.  The  ninety-eighth  section  of  the  act  concerning  roads,  approved  March 
27th,  1874,  does  not  authorize  the  correction  of  assessments  for  dam- 
ages or  benefits  made  under  the  supplements  to  the  road  act  of  April 
16th,  1846,  which  were  approved  March  1st,  1850,  and  March  23d, 
1859. 

2.  The  supplement  of  March  12th,  1874,  {Pamph.  L.  33.)  does  author- 
ize the  correction  <if  such  assessments,  and  extends  to  the  remedying 
of  any  errors  and  defects  in  the  surveyors'  return,  wliich  the  Court  of 
Common  Pleas  is  competent  to  ascertain,  and  because  of  which  that 
court  might  annul  or  set  aside  the  proceedings. 


On  certiorari  to  review  proceedings  purporting  to  have 
been  taken  under  section  ninety-eight  of  the  act  concerning 
roads.     Rev.  Stat.  791. 

Argued  at  November  Term,  1875,  before  Justices  Scuddee, 
Knapp  and  Dixon. 

For  the  prosecutors,  A.  V.  SchencJc. 

For  the  defendants,  D.  R.  Boice  and  James  Wilson. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  certiorari  in  this  case  brings  before  the 
court  for  review  certain  proceedings  purporting  to  have  been 
taken  under  the  ninety-eighth  section  of  the  act  concerning 
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roads,  which  went  into  effect  January  1st,  1875.     Rev.,  p. 
1013. 

Upon  the  27th  day  of  February,  a.  d.  1874,  the  Court  of 
Common  Pleas  of  Middlesex  county,  on  the  application  of 
ten  freeholders,  appointed  six  surveyors  of  highways  to  com- 
sider  the  propriety  of  laying  out  a  certain  public  road  in  the 
township  of  Piscataway,  in  said  county.  On  March  14th, 
1874,  these  surveyors  made  their  return,  laying  out  the  road 
applied  for,  and  reporting  an  assessment  of  damages  to  the 
owners  of  land  taken,  viz. :  $504  in  favor  of  the  prosecutors, 
$1220.80  in  favor  of  John  B.  Field,  and  .^763.20  in  favor  of 
Asher  S.  Runyon ;  and  also  reporting  an  assessment  for  ben- 
efits, viz.:  .$504  against  the  prosecutors,  ^1220.80  against 
John  B.  Field,  and  $763.20  against  Asher  S.  Runyon.  On 
March  28th,  1874,  the  prosecutors  filed  a  caveat  against  re- 
cording this  return.  On  January  28th,  1875,  the  Court  of 
■Common  Pleas  ordered  that  the  surveyors  should  appear 
before  the  court  on  March  19th,  following,  to  review  their 
proceedings,  and  to  supply  omissions  and  amend  defects  in 
their  map  return  and  assessment  of  damages  in  such  particu- 
lars and  in  such  modes  as  the  court  should  by  rule  direct; 
and  also  ordered  that  John  B.  Field  and  the  prosecutors 
should  show  cause  on  the  same  day  why  the  return  of  the  sur- 
veyors should  not  be  so  amended  as  to  preclude  them  or 
either  of  them  from  the  benefit  of  any  assessment  of  damages 
therein.  On  the  day  last  mentioned,  the  court,  after  hearing 
the  parties,  adjudged  that  John  B.  Field  was  an  actual  appli- 
cant for  the  road,  and  that  the  return  of  the  surveyors  was 
defective  in  making  an  assessment  in  his  favor ;  and  defective, 
also  in  this,  that  the  surveyors  had  failed  to  find  and  return 
whether  or  not  the  said  road  was  a  general  benefit  to  the 
township  at  large,  and  whether  or  not  the  township  should 
pay  any  portion,  and  if  so,  what  portion  of  the  damages 
awarded  by  them.  And  thereupon  the  court  ordered  the  sur- 
veyors to  review  their  proceedings  and  return,  and  amend  the 
same,  so  that  no  damages  should  be  awarded  to  John  B. 
Field,  and  by  taking  into  consideration,  deciding,  and  stating 
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in  their  amended  return  whether  or  not  the  road  was  a  general 
benefit  to  the  township,  and  whether  or  not  the  township 
should  pay  any  portion  of  the  damages  the  surveyors  might 
award,  and  if  so,  what  portion  ;  and  to  review  the  assessment 
of  damages,  and  make  such  corrections  and  amendments  to 
and  of  the  same  as  should  be  necessary  and  proper  in  view 
of  the  charges  above  directed.  Upon  the  making  of  this 
order  the  surveyors  made  an  amended  return,  signed  by  five 
of  them,  awarding  nothing  to  John  B.  Field  and  assessing 
nothing  against  him  ;  awarding  to  the  prosecutors,  and  assess- 
ing against  them  precisely  as  in  their  first  return,  and  award- 
ing to  Asher  S.  Runyon  $763,  and  assessing  against  him 
$738,  and  against  the  township,  $25.  This  amended  return 
and  the  orders  of  the  court  providing  for  amendment,  are  the 
subject  of  complaint  in  this  suit. 

The  proceedings  now  before  us,  for  laying  out  the  road  and 
assessing  the  damages  and  benefits,  were  had  under  the  road 
act  of  April  16th,  1846,  and  its  supplements  of  March  1st,. 
1850,  and  March  23d,  1859.  The  amended  portions  related 
to  assessments  merely,  which  could  be  imposed  only  by  force 
of  the  first  section  of  the  earlier  supplement  and  the  fifteenth 
and  nineteenth  sections  of  the  later  supplement.  That  first 
section  required  surveyors  who  should  lay  out  a  public  road, 
to  make  an  assessment  of  the  damages  which  the  owner  of 
any  real  estate  taken  might  sustain  thereby.  This  court  has 
construed  that  statute  to  prohibit  the  surveyors  from  deducting 
the  benefits  accruing  to  such  owner  by  laying  out  the  road,, 
in  fixing  the  compensation  to  be  made  to  him.  State  v. 
Ililler,  3  Zab.  383 ;  Williamson  v.  East  Amroell,  4  Dutcher 
270.  Subsequently,  by  the  fifteenth  section  of  the  supplement 
of  1859,  the  surveyors  were  required,  whenever  they  awarded 
damages  under  the  act  of  1850,  to  assess  those  damages  upon 
the  owners  of  land  in  the  neighborhood  of  the  road,  which, 
in  their  opinion,  would  be  benefited  by  laying  it  out;  and, 
by  the  nineteenth  section  of  the  same  supplement,  they  were 
empowered  to  assess  such  portion  of  the  damages  awarded  by 
them  as  they  should  deem  just,  upon  the  township  at  large,. 
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for  the  general  benefit  accruing  to  it  by  laying  out  the  road. 
It  is  clear,  therefore,  that  these  provisions  of  the  act  of  1859 
•derive  their  efficacy  from  the  act  of  1850.  Where  there  is  no 
award  under  tlie  earlier,  there  can  be  no  assessment  under 
the  later  statute.  Now,  by  the  act  relative  to  statutes,  ap- 
proved March  27th,  1874,  (^  65  and  100,)  the  road  act  of 
1846  and  its  supplement  of  1850  were,  from  January  1st, 
1875,  repealed.  And,  although  the  supplement  of  1859,  re- 
pealed by  paragraph  two  hundred  and  seven  of  this  same  act 
of  March  27th,  1874,  was,  as  it  were,  so  enacted  by  the  ninety- 
ninth  section  of  the  road  act  of  March  27th,  1874,  yet  it  is 
evident,  for  the  reason  already  indicated,  that,  by  the  repeal 
of  the  act  of  1850,  the  fifteenth  and  nineteenth  sections  of  the 
act  of  1859  are  inoperative  as  to  proceedings  instituted  after 
January  1st,  1875.  The  mode  of  compensation  and  assess- 
ment for  opening  roads,  which  then  went  into  effect,  was 
entirely  different,  and  is  fixed  by  the  road  act  of  March  27th, 
1874.  Under  it,  the  assessment  of  damages  in  favor  of  any 
land-owner,  is  limited  to  those  which  he  will  sustain  over  and 
above  the  advantage  accruing  to  him,  and  the  whole  burden 
of  the  assessment  is  to  be  borne  by  the  township.  I  think 
it,  therefore,  quite  necessary  to  conclude  that  the  power  of 
-amendment  given  by  the  ninety-eighth  section  of  this  last 
mentioned  statute,  does  not  reach  the  proceedings  of  the  sur- 
veyors now  in  review  before  us.  By  its  terms,  the  power  is 
limited  to  proceedings  by  virtue  of  the  act  of  which  it  forms 
£1  part,  and  by  no  liberality  of  construction  merely,  can  it  be 
■extended  to  proceedings  under  statutes  that  were  repealed  at 
the  moment  it  went  into  effect,  and  to  which  the  legislation 
it  was  designed  to  aid  was  repugnant. 

But,  besides  this  ninety-eighth  section  of  the  act  which 
became  a  law,  January  1st,  1875,  and  which,  doubtless,  was 
in  the  mind  of  the  Court  of  Common  Pleas  during  these 
amendatory  proceedings,  there  is  another  act,  approved  March 
12th,  1874,  {Pctmph.  L.  33,)  under  which  their  proceedings 
may  be  held  valid,  notwithstanding  any  olyection  urged 
•against  them  in  the  reasons  filed  herein.     That  act  went  into 
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operation  two  days  before  the  return  of  the  surveyors  was- 
filed ;  and  the  provisions  which  it  makes  for  the  amendment 
of  returns  are  therefore  clearly  applicable  to  the  return  before 
us.  In  the  consideration  of  the  reasons  assigned  for  reversal, 
a  preliminary  question  presents  itself,  whether  the  assessments 
for  benefits  and  damages,  which  alone  were  the  subjects  of 
change  before  the  Common  Pleas,  are  included  within  the 
term  "  return,"  which  is  made  amendable  by  the  act  of  1874. 
The  ordinary  meaning  of  the  word  "  return,"  is  a  formal 
report  of  duty  discharged.  The  second  section  of  the  act  of 
1850,  before  spoken  of,  directs  the  surveyors,  with  their  re- 
turn of  the  laying  out  of  the  road,  to  return  their  assessment 
of  damages  certified  under  their  hands,  and  the  fifteenth 
section  of  the  act  of  1859  directs  them  to  certify  their  assess- 
ment of  benefits  as  a  part  of  their  return.  By  the  sixteenth 
section  it  is  directed  that  a  copy  of  the  return  shall  be  served 
on  the  township  clerk ;  and  this  is  the  only  means  provided 
for  informing  the  township  authorities  of  the  assessments  for 
benefits  and  damages  which,  under  the  seventeenth  section, 
they  are  to  collect  and  pay.  I  think,  therefore,  that  neither 
the  legislative  intent,  as  expressed  on  the  face  of  the  law,  nor 
the  reason  of  the  thing,  nor  the  rule  that  remedial  statutes 
shall  be  construed  liberally,  is  consistent  with  the  restriction 
of  the  "  return  "  spoken  of  in  the  act  of  1874,  to  anything 
less  than  the  entire  report  which  the  surveyors  are  authorized 
to  make. 

The  first  reason  urged  by  the  prosecutors  for  reversal  is, 
that  the  surveyors  made  an  entirely  new,  other,  and  different 
assessment  for  benefits  and  damages,  in  regard  to  both  persons 
and  amounts  ;  and  they  insist  that  so  complete  a  change  as 
was  made  is  not  sanctioned  by  law,  and  that  only  defects  or 
omissions  apparent  on  the  face  of  the  papers  can  be  corrected. 
Such  a  construction  is  too  strict  for  this  remedial  act.  The 
statute  says  that,  when  it  shall  appear  to  the  court  that  the 
return  is  defective  or  erroneous,  the  court  shall  not,  on  account 
thereof,  annul  or  set  aside  the  proceedings,  but  shall  take 
steps  to  have  the  surveyors  ninke  an  amended  return,  cor- 


FEBRUARY  TERM,  1876.  295 

Field  V.  Field. 

recting  the  errors  and  defects  in  their  former  return.  This 
language  is  very  broad,  and,  in  my  judgment,  extends  to 
every  error  or  defect  in  the  return  which  it  is  within  the 
jurisdiction  of  the  court  to  ascertain,  and  on  account  of  which, 
but  for  this  statute,  the  court  would  or  might  annul  or  set 
aside  the  proceedings.  The  case  before  us  furnishes  an  exam- 
ple both  of  error  and  defect.  It  appeared  to  the  court  that 
John  B.  Field  was  an  actual  applicant  for  the  road,  (whether 
justly  or  not,  is  now  unimportant,)  and  the  report  made  an 
assessment  in  his  favor.  The  court  had  power  to  ascertain 
who  were  applicants,  and  an  assessment  made  in  favor  of  an 
applicant  was  an  error,  being  directly  in  violation  of  the  sixth 
section  of  the  act  of  1850.  The  surveyors  omitted  to  report 
whether,  in  their  opinion,  the  road  was  a  general  benefit  to 
the  township  at  large,  and  whether  the  township  should  pay 
any  portion  of  the  damages  awarded,  as  they  were  authorized 
to  find,  by  the  nineteenth  section  of  the  act  of  1859.  This 
was  a  defect,  and  I  think  it  was  clearly  within  the  purview 
of  the  act  of  1874,  that  the  court  should  take  steps  for  the 
correction  of  such  error  and  defect.  Their  correction,  by 
lessening  the  aggregate  of  damages,  and  perhaps  increasing 
the  scope  of  benefits,  would  require  a  review  by  the  surveyors 
of  their  entire  assessment ;  but,  by  the  third  section  of  this 
act  of  1874,  they  had,  in  their  proceedings  to  make  an 
amended  return,  the  same  powers  as  they  had  in  making  the 
first  return — powers  quite  sufficient  to  meet  all  the  require- 
ments of  their  constitutional  and  statutory  duties — and,  so 
long  as  they  confined  themselves  to  the  performance  of  those 
duties  which  were  necessary  or  proper  for  the  correction  of 
the  errors  and  defects  that  the  court  had  specified,  they  were 
within  the  limits  of  their  authority  under  this  act.  In  my 
judgment,  they  did  so  confine  themselves,  and  there  is  no 
ground,  in  the  first  reason  assigned,  for  reversing  their  pro- 
ceedings. 

The  second  and  third  reasons  assigned  are,  (hat  the  second 
assessment  was  not  made  or  signed  by  all  and  the  same  sur- 
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veyors  who  made  the  prior  one,  nor  was  it  signed  on  the 
same  day  by  such  of  them  as  signed  it. 

The  facts  are,  that  all  of  the  surveyors  were  notified  to 
appear  for  the  purpose  of  making  an  amended  return  ;  that 
all  did  appear  and  take  part  in  the  deliberations ;  that  one 
did  not  concur  in  the  views  of  his  associates,  and  so  refused 
to  sign  the  report ;  that  another,  who  did  concur,  was  sud- 
denly called  away  by  sickness  in  his  family,  while  the  report 
was  preparing ;  that  the  other  four  remained,  and  made  and 
signed  the  return  together ;  and,  on  the  following  day,  the 
fifth  surveyor  who  had  concurred,  came  in  and  signed  it. 
These  facts  satisfy  the  law.  The  statute  says,  the  surveyors, 
or  a  majority  of  them,  shall  make  and  sign  an  amended 
return ;  and,  beyond  cavil,  four,  a  majority  of  these  surveyors, 
made  and  signed  this  return. 

The  last  reason  assigned,  that  the  surveyors  amended  the 
return  in  regard  to  matters  and  persons  not  indicated  in  or 
directed  by  the  order  of  the  court,  has  been  sufficiently 
adverted  to  in  what  was  said  upon  the  first  reason.  The 
changes  which  the  surveyors  made  were  within  the  range  of 
that  exercise  of  power  which  was  required  to  correct  the  error 
and  defect  pointed  out  by  the  court. 

No  sufficient  cause  for  reversing  the  proceedings  brought 
up  for  review  is  alleged,  and,  therefore,  they  must  be  affirmed, 
with  costs. 

€iTED  in  Kearsley  v.  Gibbs,  15  Vr.  170 ;  Oraig  v.  Brands,  17  Vr.  524. 


CYEENEUS  HENDEICKSON  ET  AL.  ads.  JOHN  W.  HERRERT 

ET  AL. 

1.  Where,  at  common  law,  an  action  would  abate  by  the  death  of  a  party, 
such  death  should,  under  our  statute,  be  suggested  on  the  record  by 
the  party  desiring  the  suit  to  proceed,  and  the  opposite  party  should 
be  ruled  to  take  his  next  step,  before  he  can  be  put  in  default. 

2.  An  action  of  trespass  quare  clausum  J'reyit,  is  not,  at  common  law, 
abated  by  the  death  of  one  of  several  defendants;  and  in  case  of  such 
death,  no  suggestion  or  rule  is  necessary. 
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In  trespass.  On  motion  to  set  aside  a  judgment  by  default, 
in  order  that  the  defendants  might  plead. 

Argued  at  November  Term,  1875,  before  Justices  Scudder 
and  Dixon. 

For  the  motion,  F.  Kingman. 
Contra,  C.  Bobbins. 

The  opinion  of  the  court  was  delivered  by 

Dixox,  J.  This  motion  is  based  upon  the  following  facts: 
The  suit  was  originally  brought  against  three  defendants. 
After  declaration  filed,  and  before  the  time  to  plead  had 
ex})ired,  one  of  the  defendants  died.  After  the  time  to  plead 
would  have  expired,  in  case  the  defendant  had  not  died, 
the  plaintiffs,  without  notice  to  the  surviving  defendants,  pro- 
cured an  order  that  the  suit  be  continued  against  the  sur- 
vivors, and,  thereupon,  without  giving  notice  of  the  order  to 
the  survivors,  or  ruling  them  to  plead,  entered  interlocutory 
judgment  by  default  against  them.  The  question  raised  is 
as  to  the  regularity  of  such  judgment,  and  the  defendants 
insist  that  correct  practice  required  the  plaintiffs  to  suggest 
upon  the  record  the  death  of  the  defendant,  according  to  the 
second  section  of  the  abatement  act,  and  thereupon  rule  the 
survivors  to  plead,  before  judgment  by  default  could  be 
entered  against  them. 

Such  a  course  of  procedure  would  be  requisite  in  all  suits 
which  would  at  common  law  be  abated  by  the  death  of  one 
of  the  parties,  and  which,  therefore,  would  need  the  support^ 
of  the  statute  to  keep  them  in  progress.  In  such  cases,  by 
the  fact  of  the  death  of  a  party,  the  suit  is  stopped,  and 
whether  it  shall  proceed,  is  made,  by  the  statute,  to  depend 
upon  the  suggestion  of  the  death  upon  the  record ;  and  until 
such  suggestion  is  made,  neither  side  can  be  compelled  to 
iidvance.     Upon  its  being  made,  the  other  side  is  entitled  to 
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notice  of  the  fact,  and  to  the  direction  of  the  court  that  he 
shall  proceed,  without  which  he  is  not  in  default. 

This  suit,  however,  is  an  action  of  trespass  quare  clausum 
f regit,  and  such  actions  did  not,  at  common  law,  abate  because 
of  the  death  of  one  of  several  defendants.  The  common  law 
did  not  regard  the  defendants  as  so  jointly  liable  that  the 
cause  could  not  proceed  against  one  or  some  without  involv- 
ing all  of  the  defendants.  They  were  sued  severally,  as  well 
as  jointly.  They  might  be  declared  against  severally ;  might 
plead  severally,  have  separate  trials  and  diverse  verdicts  and 
judgments;  and  even  upon  a  common  verdict  against  all, 
after  joint  declaration,  plea,  and  trial,  the  plaintiff  might 
enter  a  nolle  prosequi  as  to  some,  and  take  judgment  against 
the  rest.  Sir  John  Hey  clones  case,  11  Bep.  5;  Salmon  v. 
Smith,  1  Saund.  207,  note;  Leigh  et  al.  v.  Bargany,  Ore, 
Jac.  19;  Walsh  v.  Bishop,  Oro.  Car.  239,  243;  Anonymous j 
lb.  509 ;  The  King  v.  Dryden  et  al.,  lb.  574 ;  Sumner  v. 
Tileston,  4  Pick.  308. 

"The  general  rule  to  be  observed,"  says  Bacon  in  his 
Abridgment,  [Abatement  F,)  "is  that,  where  the  death  of 
any  party  happens,  and  yet  the  plea  is  in  the  same  condition 
as  if  such  party  were  living,  then  such  death  makes  no  altera- 
tion or  abatement  of  the  writ."  By  which  I  understand  him 
to  mean  that  if,  notwithstanding  the  death,  the  suit  may  pro- 
ceed between  the  survivors  without  change,  and  yet  without 
legal  incongruity,  there  no  abatement  occurs.  In  the  case 
before  us,  there  would  be  no  legal  incongruity  in  having  a 
declaration*  against  three  defendants,  a  plea  by  only  two  of 
them,  a  trial  between  the  plaintiffs  and  those  two,  and  a 
verdict  and  judgment  against  or  in  favor  of  them.  Hence  I 
conclude  that  this  suit  did  not,  upon  the  principles  of  the 
common  law,  abate  by  reason  of  the  death  of  one  defendant, 
and  that  the  plaintiffs  were  at  liberty  to  proceed  without 
noticing  such  death,  and  that  their  judgment  against  the  sur- 
viving defendants  is  regular. 

The  defendants  further  prayed  to  be  allowed  to  defend, 
upon  the  ground  that  the  judgment  was  a  surprise  to  them. 
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and  they  had  substantial  merits.  However  much  surprised 
they  may  have  been,  they  have  not  succeeded  in  satisfying 
the  court  that  they  have  any  merits  which  are  infringed  by 
the  judgment  ah'eady  pronounced. 

The  motion  is,  therefore,  denied,  with  costs. 


THE  STATE,  THE  WEST  JERSEY  RAILROAD  COMPANY, 
PROSECUTORS,  v.  THE  RECEIVER  OF  TAXES  OF  THE 
CITY  OF  CAMDEN. 

1.  The  legal  terminus  of  the  road  of  the  prosecutor  is  not  its  junction, 
with  the  tracks  of  the  Camden  and  Amboy  Railroad  Company,  but  a 
place  near  tiie  Delaware  river. 

2.  The  expression  "  at  the  termini,"  in  the  proviso  of  the  first  section  of 
the  railroad  tax  act,  approved  April  2d,  1873,  means  "  near  the 
termini." 

On  certiorari. 

Argued  at  November  Term,  1875,  before  Justices  Knapf 
and  Dixon. 

For  the  prosecutors,  S.  H.  Grey. 

For  the  defendant,  Alfred  Hugg. 

The  opinion  of  the  court  was  delivered  by 

Dixox,  J.  The  question  in  this  case  involves,  to  some 
extent,  the  interpretation  of  the  proviso  of  the  first  section  of 
the  act  entitled  "  An  act  to  establish  just  rules  for  the  taxa- 
tion of  railroad  corporations,  and  to  induce  their  acceptance 
and  uniform  adoption,"  approved  April  2d,  1873.  Pamph, 
L.  112. 

The  West  Jersey  Railroad  Company  was,  by  its  charter^ 
approved  February  5th,  1853,  {Pamph.  L.  39,)  authorized 


300  NEW  JERSEY  SUPREME  COURT. 

State,  West  Jersey  R.  E.  Co.,  pros.,  v.  Receiver  ef  Taxes  of  Camden. 

to  construct  a  railroad  from  the  city  of  Camden,  terminating 
at  or  near  the  city  of  Cape  Island,  (§  6,)  and  to  purchase, 
have,  and  hold  real  estate  at  the  commencement  and  termini 
of  its  railroad  and  at  any  intermediate  depot  upon  the  line  of 
tlie  same,  not  exceeding  six  acres  at  each  place,  (§  10.)  By  a 
supplement  approved  March  24th,  1862,  {Pamph.  L.  293.) 
it  was  further  authorized  to  construct  a  branch  to  commence 
on  the  line  of  its  railroad,  at  or  near  the  Gloucester  station, 
or  some  point  north  thereof  on  said  road,  and  running  from 
thence  through  the  county  of  Camden,  to  a  point  on  the 
"Camden  and  Aniboy  radroad,  at  or  near  Cooper's  creek,  or 
some  point  west  thereof  on  said  road,  with  the  privilege  of 
contracting  with  the  Camden  ajid  Amboy  Railroad  Company 
for  the  transportation  of  passengers  and  freight ;  and  for  that 
purpose  it  was  invested  with  all  the  rights,  powers,  authori- 
ties, and  privileges  given  and  granted  by  the  said  original 
iict  of  incorporation,  the  same  as  if  the  power  of  thus  extend- 
ing its  road  and  constructing  said  branch  had  been  thereby 
conferred,  A  further  supplement,  approved  March  loth, 
18G4,  {Famph.  L.  283,)  authorized  it  to  purchase  and  hold, 
at  the  termini  of  its  road,  and  at  any  intermediate  station  on 
the  line  thereof,  any  amount  of  land,  not  to  exceed  fifteen 
acres  for  each  station  and  each  terminus,  in  addition  to  the 
amount  allowed  by  the  charter,  that  it  might  deem  necessary 
for  the  purposes  of  the  road. 

Pursuant  to  the  supplement  of  18G-,  t!ie  company  con- 
structed a  branch  from  Gloucester  station  to  the  Camden  and 
Amboy  railroad,  intersecting  that  road  at  a  point  about  three 
thousand  feet  M^est  of  Cooper's  creek,  and  entered  into  an 
arrangement  Avith  the  Camden  and  Amboy  Railroad  Com- 
pany, by  which  the  West  Jersey  company  was  to  transport 
its  passengers  and  freight  in  its  own  cars  from  that  point  of 
intersection  eastwardly  to  the  Delaware  river,  running  partly 
over  the  tracks  of  the  Camden  and  Amboy  company,  and 
partly  over  tracks  which  the  latter  company  was  to  lay  for 
the  West  Jersey  company.  This  arrangement  was  carried 
■out,  and  under  it  the  West  Jersey  company  has  since  been, 
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and  still  is  delivering  and  receiving  its  freight  and  passengers- 
at  the  Dehiware  river,  in  the  city  of  Camden.  The  point  of 
intersection  before  spoken  of  is  also  within  the  city  limits. 

In  1873  the  West  Jersey  company  had  in  process  of  con- 
struction a  three-story  brick  building,  designed  to  be  used  for 
the  general  offices  of  the  company.  It  was  located  upon  a 
plot  of  ground  about  one  hundred  feet  square,  lying  about 
iifty  feet  north  of  the  track  laid  by  the  Camden  and  Amboy 
company,  for  the  use  of  and  used  by  the  West  Jersey  com- 
pany, and  about  twenty-five  hundred  feet  west  of  the  before 
mentioned  point  of  intersection,  and  about  five  hundred  feet 
east  of  the  Delaware  river. 

Upon  this  building  the  city  of  Camden  imposed  a  tax  of 
$250  for  the  year  1873,  and  the  company  seeks  by  this  suit 
to  have  that  tax  set  aside,  upon  the  ground  that  the  property- 
is  exempt  under  the  proviso  in  said  act  of  1873,  It  does  not 
appear  that  the  company  claims  exemption  under  said  proviso 
lor  any  other  parcel  of  land  in  the  city  of  Camden. 

The  question  raised  and  to  be  decided  is,  whether  this  tract 
of  land  is  at  the  terminus  of  the  company's  road,  within  the 
meaning  of  that  proviso. 

It  is  claimed,  on  the  part  of  the  city,  that  the  terminus  of 
the  road  is  its  point  of  intersection  with  the  Camden  and 
Amboy  road,  and  the  tract  intended  in  this  proviso  must  be 
located  at  that  point.  It  is  plain,  however,  that  no  such 
narrow  construction  can  be  given  to  the  law.  While  acts 
granting  franchises  are  to  be  strictly  construed,  they  must  yet 
have  a  reasonable  interpretation,  which  regards  the  subject 
matter  and  the  public  objects  of  the  grant.  One  great  purpose 
of  the  legislature  in  permitting  the  West  Jersey  company  to 
intersect  the  road  of  the  Camden  and  Amboy  company,  and 
to  contract  with  it  for  the  transportation  of  passengers  and 
freight  was,  doubtless,  to  enable  it  to  reach  the  Delaware 
river  at  a  place  convenient  for  access  to  the  city  of  Phila- 
delphia. It  could  not  have  been  designed  that  the  company 
should  have  its  offices  and  depots  at  the  point  of  junction 
with  the  other  road,  and  so  be  compelled  to  unload  its  cars  a 
half  a  mile  or  more  from  the  place  to  which   most  of  their 
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burden  was  destined.  The  charter  contemplates  that,  through 
some  agreement  with  the  Camden  and  Amboy  company,  the 
prosecutor  would  be  able  to  take  its  cars  over  the  tracks  or 
property  of  that  company  to  a  suitable  landing  place  within 
the  limits  covered  by  its  charter.  Such  a  place  is  reached 
near  the  Delaware  river.  The  terminus  so  reached  is  the 
terminus  within  the  meaning  of  the  act  of  1873,  and  at  such 
terminus  may  the  company  hold  a  tract  of  land  exempt  from 
taxation.  The  word  "  at "  is  somewhat  indefinite ;  it  may 
mean  "tn,"  or  ^'tvithin" — (The  Mohawk  Bridge  Co.  v.  The 
Utica  and  Schedectady  Co.,  6  Paige  554) — or  it  may  mean 
*' near."  Its  primary  idea,  the  lexicographers  say,  is  near- 
ness, and  it  is  less  definite  than  in  or  on.  In  this  latter  sense 
it  was  doubtless  used  in  the  act  now  under  consideration. 
The  legislature  designed  not  only  that  the  road-bed,  one 
hundred  feet  in  width,  should  be  exempt,  but  also  that  the 
exemption  should  extend  to  a  tract  of  land  not  over  ten  acres, 
located  near  the  terminus  where  the  company  might  find  it 
most  convenient  for  the  transaction  of  its  terminal  business. 
This  tract  need  not  include  the  point  where  the  rails  end  nor 
adjoin  the  roadway.  An  exercise  of' reasonable  discretion  is 
entrusted  to  the  company  to  purchase  and  hold  it  wherever, 
at  (/.  e.,  near,)  the  terminus,  convenience  may  dictate. 

Within  the  purview  of  the  act,  so  construed,  the  building 
and  lot  of  laud  in  question  are  plainly  included,  and  the  tax 
imposed  upon  them  is  unlawful,  and  must  be  set  aside,  but 
without  costs. 

Cited  in  Central  R.  R.  Co.  v.  Penna.  R.  R.  Co.,  4  Stew.  486. 


THE  STATE,  EX  REL.  CHARLES  H.  SKIRM,  COLLECTOR  OF 
MERCER  COUNTY,  v.  WILLIAM  H.  COX,  COLLECTOR  OF 
EWING  TOWNSHIP. 

The  board  of  assessors  in  apportioning  the  state  and  school  tax  among 
the  several  townships  in  a  county,  must  distribute  it  according  to  the 
value  of  the  property,  after  deducting  debts,  as  shown  by  the  dupli- 
cates of  the  assessors  of  the  several  townships  of  the  then  present  year, 
and  not  of  the  preceding  year. 
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The  state  of  the  case,  as  agreed  upon  by  the  counsel  for  the 
respective  parties,  presents  the  following  facts  : 

The  board  of  assessors  of  Mercer  county,  for  the  year  1875, 
met  at  the  time  and  place  designated  by  the  law,  with  their 
several  duplicates.  The  county  collector  presented  a  state- 
ment of  the  amount  of  state  and  school  tax  apportioned  and 
sent  down  by  the  state  comptroller,  pursuant  to  law.  Laws, 
1875,  p.  81. 

The  board  of  assessors,  in  making  the  apportionment  of 
taxes  to  the  several  townships,  charged  to  each  township  the 
one  and  one-half  mills  state  tax  and  the  two  mills  school  tax, 
on  the  abstract  of  ratables  of  the  year  1874.  The  proportion 
of  the  tax  of  Ewing  township,  by  that  method  of  apportion- 
ment, was  the  sum  of  $4461.20. 

Ewing  township  claims  that  the  apjxjrtionment  should  have 
been  made  to  the  several  townships  in  proportion  to  the  rata- 
bles of  the  year  1875.  By  that  method  of  apportionment  it 
is  admitted  that  her  portion  would  have  been  $149.47  less. 
She  refuses  to  pay  over  that  sum  to  the  county  collector.  To 
compel  the  payment  of  that  sum  this  writ  is  prayed.  It  is 
agreed  that  if  the  court  is  of  opinion  that  the  board  of  assess- 
ors were  bound  to  apportion  the  state  and  school  tax,  or 
either  of  them,  among  the  several  townships,  according  to  the 
abstract  of  1874,  and  that  the  collector  of  Ewing  is  bound  to 
pay  to  the  county  collector  that  amount,  then  the  mandamus 
to  be  made  peremptory,  otherwise  the  rule  to  be  discharged. 

Argued  at  November  Term,  1875,  before  Justices  Knapp 
and  Reed. 

For  the  relator,  G.  A.  Anderson. 

For  the  defendants,  W.  D.  Holt. 


304  NEW  JERSEY  SUPREME  COURT. 

State,  ex  rel.  Skirm,  v.  Cox,  Collector. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  method  of  ascertaining  the  amount  of  taxes 
to  be  collected  in  the  year  1875  for  state  expenditures,  is 
designated  by  the  act  of  April  8th,  {Laws,  1875,  p.  80,)  and 
for  ascertaining  the  amount  of  taxes  for  maintaining  public 
schools,  by  act  of  March  27th,  1874.    Revision,  p.  1083,  §  77. 

For  the  jjurpose  of  the  state  expenditures  one  and  a-half 
mills,  and  for  school  purposes  two  mills  "  shall  be  assessed,, 
levied  and  collected  on  the  inhabitants  of  this  state,  and  upon 
the  taxable  real  and  personal  property  therein,  as  exhibited 
by  the  last  abstract  of  ratables  from  the  several  counties,  made 
out  by  the  several  boards  of  assessors  and  filed  in  the  office  of 
the  comptroller  of  the  treasury." 

It  is  the  duty  of  the  comptroller  to  apportion  the  said  tax^ 
and,  at  the  rate  aforesaid,  among  the  several  counties,  in  pro- 
portion to  the  amount  of  taxable  real  and  personal  estate  of 
said  counties  respectively,  as  shown  by  the  abstracts  respec- 
tively, as  aforesaid. 

He  is  to  transmit  to  the  county  collector  of  each  county,  on 
or  before  the  1st  day  of  May,  a  statement  of  the  amount  ap- 
portioned to  said  county.  The  county  collector  is  to  lay  the  said 
statement  before  the  board  of  assessors  at  their  next  meeting. 

The  provision  for  the  meeting  of  the  assessors,  is  found  m 
the  tax  act.     Nix.  Dig.  938,*  pi.  3,  and  94,  95. 

It  is  the  duty  of  the  board,  at  their  next  meeting,  to  break 
up  the  amount,  as  stated  by  the  comptroller,  among  the 
several  townships. 

Are  they  to  make  the  apportionment  by  levying  the  one 
and  a-half  and  two  mill  tax  respectively  upon  the  property 
of  each  township,  as  exhibited  by  the  abstract  of  ratables  of 
1874?     I  clearly  think  not. 

Although  the  two  acts  speak  of  levying  this  state  and  school 
tax  of  a  certain  per  cent,  upon  the  real  and  personal  property 
of  the  state,  as  exhibited  by  the  last  abstract,  i  e.  the  abstract 
of  1874 — it  means  when  construed  with  the  other  portions  of 
the  same  acts,  and  with  the  general  tax  law,  that  an  amount 

*^ev.,p.  1140. 
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shall  be  levied  equivalent  to  the  said  per  cent,  upon  said  prop- 
erty. 

That  it  shall  be  broken  up  among  the  counties  by  the 
comptroller,  according  to  the  abstract  of  1874.  But  when 
the  county  comes  to  distribute  it  among  the  townships,  a 
different  rule  must  prevail. 

The  school  law  (§  77)  says,  that  the  school  tax  is  to  be  as- 
sessed and  collected  at  the  same  time,  and  in  the  same 
manner  as  the  state  tax.  The  state  tax  of  one  and  a  half 
mills  is  to  be  assessed  and  collected  in  accordance  with  the 
general  tax  law.     Laws  1875,  p.  81. 

By  section  ninety-four  of  that  law  {Nix.  Dig.  953)*  it  is 
provided  that  when  any  money  shall  be  directed  to  be  assessed 
for  state  or  county  purposes,  it  shall  be  the  duty  of  the  assess- 
ors to  meet,  and  for  each  assessor  to  produce  his  duplicate  of 
the  value  of  real  and  personal  property  by  him  assessed,  &c. 

By  section  ninety-five  they  are  to  ascertain  the  whole  amount 
of  taxable  property  after  deduction  of  debts,  and  shall  fix 
and  adjust  the  proportion  or  quota  of  tax  to  be  levied  and  col- 
lected in  each  township  and  ward,  in  proportion  to  said  value. 

It  is  perceived  that  the  only  evidence  the  board  has  before 
them  is  the  duplicate  of  taxable  property  for  the  then  present 
year. 

They  meet  for  the  express  purpose  of  apportioning  both 
state  and  county  taxes.  The  abstract  of  the  previous  year  is 
not  before  them.  It  is  on  file  in  the  comptroller's  office,  and 
in  the  hands  of  the  several  collectors  of  the  preceding  year. 

There  is  no  standard  of  apportionment  contemplated  by  the 
law,  except  the  value  of  the  property  as  shown  by  their  dupli- 
cates, which  the  law  requires  to  be  produced  for  that  purpose. 

The  method  of  apportionment  as  adopted  by  the  boaixi  of 
assessors  was,  therefore,  erroneous. 

Upon  reaching  this  result  by  the  agreement  of  counsel,  the 
application  for  the  writ  of  mandamus  is  denied. 

Cited  in  Board  of  Education  v.  Sheridan,  13  Vr.  68;  Board  of  Education 
V.  Sheridan,  16  Vr.  271. 
•«-(•    p.  1155,  §  71. 
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State  V.  Blauvelt. 


THE  STATE  v.  JOHN  A.  BLAUVELT. 

1.  In  an  indictment  for  obtaining  money  by  false  pretence,  a  scienter  must 
appear. 

2.  In  an  indictment  for  so  obtaining  an  endorsement  on  a  promissory 
note  for  $1500,  the  valuable  thing  is  the  endorsement,  and  not  the 
sum  of  $1500,  and  should  be  so  stated. 


On  motion  to  quash  indictment. 

Argued  at  November  Term,  1875,  before  Justices  Scudder 
and  Reed. 

J'or  the  motion,  Wm.  31.  Johnson 

The  opinion  of  the  court  was  delivered  by 

Heed,  J.  An  indictment  against  John  A.  Blauvelt,  for 
obtaining  money  by  false  pretences,  was  brought  into  this 
court  from  the  Bergen  Oyer  and  Terminer,  where  the  defend- 
ant had  pleaded  not  guilty. 

A  motion  is  here  made,  in  conformity  with  the  practice,  to 
withdraw  that  plea,  and  that  the  indictment  be  quashed. 
MoJwk  V.  The  State,  2  South.  539. 

The  indictment  states  that  the  defendant  "  unlawfully  and 
designedly  did  falsely  pretend  to  one  Barney  Cole,  that  he, 
the  said  John  A.  Blauvelt,  owned  half  of  the  property  at 
Park  Ridge,  by  means  of  which  said  false  pretence  he,  the 
eaid  John  A.  Blauvelt,  did  then  and  there  unlawfully,  design- 
edly, and  knowingly  obtain  from  him,  the  said  Barney  Cole, 
the  acceptance  and  endorsement  of  him,  the  said  Barney 
Cole,  of  and  upon  a  certain  promissory  note  bearing  date," 
•&C.,  "  for  fifteen  hundred  dollars,  wdth  intent  then  and  there 
to  cheat  and  defraud  him,  the  said  Barney  Cole,  of  the  said 
sum  of  fifteen  hundred  dollars ;  whereas,  in  truth  and  in  fact, 
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he,  the  said  John  A.  Blauvelt,  did  not  own  half  the  property 
at  Park  Ridge,"  &c. 

The  indictment  is  defective  in  not  containing  an  averment 
of  a  scienter.  The  statement  that  the  defendant  unlawfully 
and  designedly  did  falsely  pretend,  is  insufficient. 

He  may  have  stated  that  he  owned  property,  and  stated  it 
with  the  intent  to  procure  an  endorsement.  It  may  be,  that 
the  fact  was  untrue  that  he  owned  property,  and  yet  the 
defendant  may  not  have  been  conscious  of  its  falsity.  Through 
some  unknown  defect  in  his  title  to  realty  or  personalty,  he 
may  have  stated  what  he  believed  to  be  true,  but  what,  in 
fact,  was  false. 

Indeed  he  may  have  made  the  statement  to  procure  an 
endorsement,  and  at  the  time  have  intended  to  compel  the 
endorser  to  pay  the  note,  and  so  cheat  him  ;  but  if  he  did  not 
know  that  the  statement  was  untrue,  it  is  not  within  the 
meaning  of  the  statute. 

In  the  case  of  Regina  v.  Henderson,  2  Moody  C.  C.  260, 
there  was  an  indictment  under  the  statute  7  and  8  George 
IV,  eh.  29.  The  indictment  stated  that  the  defendant  unlaw- 
fully and  fraudulently  did  falsely  pretend  that  he  was  pos- 
sessed of  a  certain  sum  of  money,  and  it  was  nowhere  alleged 
that  he  knowingly  pretended  or  in  any  manner  averred  a 
knowledge  of  the  falseness  of  the  statement,  it  was  held  bad 
by  all  the  judges. 

In  this  indictment  the  word  "  knowingly  "  is  omitted,  and 
the  scienter  is  nowhere  averred. 

The  indictment  is  vague  in  speaking  of  the  acceptance  and 
endorsement  of  a  certain  promissory  note.  What  is  meant 
by  the  acceptance  of  a  note  is  not  clear.  The  parties  to  the 
note  are  not  mentioned. 

The  indictment  also  charges  that,  by  the  false  pretences, 
the  defendant  obtained  the  endorsement  by  Cole  of  a  certain 
promissory  note  for  $1500,  with  intent  to  cheat  and  defraud 
Cole  "  of  the  said  fifteen  hundred  dollars." 

The  valuable  thing  which  the  indictment  evidently  should 
have  charged  the  defendant  with  obtaining,  M'ith  the  intent 
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to  defraud  Cole,  was  the  endorsement,  not  the  sum  of  $1500.^ 
It  might,  with  equal  propriety,  have  charged  the  defendant 
with  obtaining  an  endorsement,  with  intent  to  cheat  him  of 
a  horse,  as  "  of  the  said  fifteen  hundred  dollars." 

The  indictment  is  clearly  bad,  and  must  be  quashed. 


STATE,  WHARTON,  PROSECUTOR,  v.  A.  E.  KOSTER,  COL- 
LECTOR OF  WASHINGTON  TOWNSHIP,  BURLINGTON 
COUNTY. 

1.  Upon  the  minutes  of  the  proceedings  of  the  town  meeting  of  the  town- 
ship of  W.,  it  appeared  that  tlie  sum  of  $400  was  to  be  raised  for  town- 
ship purposes,  and  "  for  notes  and  bonds,  to  be  left  to  the  committee."' 
Under  this  authority  the  committee  ordered  |1212  to  be  raised. 
Held — that  the  town  meeting  could  not  delegate  its  authority  to  the 
township  committee. 

2.  The  portion  of  the  assessment  for  notes  and  bonds  set  aside. 


On  certiorari.     In  matter  of  taxation. 

Argued  at  November  Term,  1875,  before  Justices  Knapp 
and  Reed. 

For  the  prosecutor,  P.  L.  Voorhees. 

For  the  defendant,  G.  D.  W.  Vroom. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  This  writ  brings  up  an  assessment  made  against 
the  property  of  the  prosecutor,  lying  in  Washington  township, 
in  the  county  of  Burlington. 

The  first  insistment  is,  that  the  property  of  the  prosecutor 
was  assessed  too  high. 

It  does  not  appear  that  this  property  was  assessed  for  more 
than  its  true  value,  but  that  other  property  in  the  township 
was  assessed  too  low. 
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We  cannot  set  aside  the  assessment  against  the  prosecutor 
•on  that  ground. 

The  remedy  for  such  discrepancy  is  indicated  in  The  State 
V.  Randolph,  1  Dutcher  431. 

A  portion  of  the  tax  levied  for  township  purposes  was 
clearly  unauthorized.  Upon  the  record  of  the  annual  town 
meeting  of  March  10th,  1874,  the  following  appears:  "For 
township  purposes,  $400.  For  notes  and  bonds,  to  be  left  to 
the  town  committee." 

Assuming  the  power  of  the  town  meeting  to  raise  money 
for  notes  and  bonds  by  special  acts,  (Laws  of  1864,  297  ;  and 
1865,  268,)  they  had  no  power  to  delegate  that  authority  to 
the  township  committee.  Dillon  on  Mun.  Corp.,  §  60 ;  State, 
Verhule,  pros.,  v.  Saalman,  8  Vroom  156. 

If  it  had  appeared  that  a  certain  instalment  of  notes  or 
bonds  matured  each  year,  and  the  words  on  the  record  meant 
that  the  true  calculation  of  such  amount  should  be  left  to  the 
committee,  it  might  come  within  the  rule  in  The  State  v. 
Sickles,  4  Zab.  125,  as  the  amount  ordered  to  be  raised  could 
be  made  certain  by  mere  computation. 

The  clear  intention  of  the  town  meeting,  in  this  instance 
was,  to  leave  the  amount  to  be  raised  in  the  discretion  of  the 
committee.  Tliis  they  could  not  do.  The  amount  assessed 
for  township  purposes,  other  than  the  $400,  was  unauthorized. 
There  was  the  sum  of  $1612  assessed.  Of  that,  $1212  was 
assessed  improperly. 

The  value  of  the  property  of  the  prosecutor  as  assessed,  was 
$31,000.  The  entire  ratables  of  the  township  were  $99,379. 
His  proportion  of  the  $1212  was,  by  calculation,  $378. 

As  to  that  sum  assessed  as  a  part  of  the  township  tax,  the 
assessment  is  reversed.  The  balance  of  the  assessment  is 
affirmed. 
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THE   STATE,   DANIEL   L.   LAMB,   PROSECUTOR,   v.  JOSEPH 

L.  HURFF. 

Where  a  meeting  of  the  inhabitants  of  a  school  district  is  held,  and 
money  voted  to  be  raised  by  taxation  at  a  special  meeting,  the  pre- 
vious action  of  the  trustees  in  calling  the  meeting,  pursuant  to  Sub.. 
XI  of  Sec.  39  of  the  school  act,  should  appear  in  the  certificate  of  the: 
clerk  to  the  assessor. 


On  certiorari. 

Argued  at  November  Term,  1875,  before  Justices  DixoK 
and  Reed. 

For  the  prosecutor,  C.  T.  Reed. 

For  the  defendant,  P.  L.  Voorhees. 

The  ophiion  of  the  court  was  delivered  by 

Reed,  J.  Charles  H.  Swope,  assessor  of  the  township  of 
Washington,  in  the  county  of  Gloucester,  assessed  upon  the- 
prosecutor  a  certain  sum  in  the  year  1874,  as  his  proportion 
of  a  school  tax,  in  school  district  No.  67  in  said  county. 

The  assessment  was  made  by  color  of  a  certificate  of  the 
clerk  of  the  district. 

It  was  intended  to  be  in  conformity  with  section  eighty  of 
the  school  act. 

The  certificate  states,  "  that  at  a  meeting  of  the  taxable 
inhabitants  of  said  district,  held  at  the  school-house,  a  con- 
venient public  place  in  said  district,  on  the  1st  day  of  Decem- 
ber, A.  D.  1873,  pursuant  to  notice  given  by  the  subscriber, 
district  clerk  of  said  district,  setting  forth  the  time  and  place 
of  said  meeting,  and  that  at  said  meeting  the  taxable  inhabi- 
tants of  such  district  would  be  required  to  determine,  by 
vote  of  a  majority  of  those  present,  whether  any  money  should 
be  raised  by  taxation  in  said  district,  for  the  purpose  of  pay- 
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ing  for  the  house  erected  by  E.  Stokes  &  Co.  for  school  pur- 
poses in  said  district,  and  furnish  the  same,  and  set  up  at 
three  public  places  in  said  district,  ten  days  before  the  day 
of  meeting ;  it  was  ordered  by  a  majority  of  the  taxable  in- 
habitants so  assembled,  to  raise  by  taxation  the  sum  of  3 1200 
in  the  year  1874,  and  $1200  in  the  year  1875,  in  said  district, 
for  the  purpose  of  paying  the  indebtedness  of  such  district 
incurred  in  building  the  school-house  by  said  E.  Stokes  & 
Co.,"  &c. 

It  was  held  by  the  Court  of  Errors  in  the  case  of  Hard- 
castle  V.  State,  3  Dutcher  551,  that  the  sole  warrant  for  an 
assessment  made  under  the  act  of  1851,  sec.  42,  was  the  cer- 
tificate of  the  trustees  under  oath  or  affirmation  of  the  fact, 
and  that  the  only  written  authentication  of  the  acts  of  the 
trustees,  which  are  essential  to  the  legality  of  the  meeting,  or 
of  the  proceedings  of  the  meeting  itself,  is  the  certificate  fur- 
nished the  assessor ;  that  there  was  obvious  propriety  in 
showing  upon  the  face  of  the  certificate  all  the  facts  essential 
to  the  validity  of  the  assessment. 

This  rule  has  since  been  repeatedly  recognized  and  applied. 
State  V.  Browning.  4  Dutcher  557 ;  State,  Cochrane,  pros.,  v. 
Garrabrant,  3  Vroom  444 ;  State,  Duryee,  pros.,  v.  Greenleaf, 
5  lb.  442  ;  State,  Banghart,  pros.,  v.  Sullivan,  7  lb.  89. 

The  forty-second  section  of  the  act  of  1851  was  substanti- 
ally re-enacted  in  the  act  of  1867,  section  80.    Nix.  Dig.  880.* 

The  latter  requires  the  clerk  to  set  up  the  notices  and  sign 
the  certificate,  while  by  the  former,  that  was  the  duty  of  the 
trustees.  For  the  purposes  of  this  case  the  two  sections  are 
identical. 

Do  the  facts  spread  upon  the  face  of  this  certificate  show  a 
compliance  with  the  act  of  1867? 

This  was  not  an  annual  meeting  of  the  legal  voters. 

The  only  authority,  therefore,  for  the  convention  of  such 
meeting  would  have  been  a  call  of  the  trustees  by  virtue  of 
Sub.  XI  of  Sec.  39.     Nix.  Dig.  873.t 

The  certificate  should  show  that  fact.  It  merely  shows 
that  a  notice  signed  by  the  clerk  was  set  up. 

*  Rev.,  p.  1085.     t  He^-,  P-  1077. 
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The  clerk  had  no  authority  unless  derived  from  the  pre- 
vious action  of  the  trustees,  and  the  fact  and  character  of  that 
action  should  appear  in  the  certificate  itself. 

Again,  I  think  the  notice  of  the  object  of  the  meeting 
should  have  been  more  accurate. 

The  notice  was  to  purchase  the  house  erected  by  E.  Stokes 
<fc  Co.  for  school  purposes. 

The  certificate  shows  that  the  meeting  ordered  money  to  be 
raised  to  pay  for  the  house  erected  by  E.  Stokes  &  Co.  for 
school  purposes. 

For  anything  that  appears,  the  question  whether  a  house 
which  had  been  already  erected  by  order  of  a  previous  board, 
or  without  authority  at  all,  should  be  paid  for,  or  a  new 
house  purchased,  may  have  been  a  contest  in  the  district. 

A  notice  to  purchase  one  and  a  notice  to  pay  for  another 
may  have  had  to  the  voters  each  a  distinct  significance. 

The  notice  should  have  been  so  distinct  as  to  have  informed 
the  voters  of  the  very  matter  to  be  acted  upon  by  the  meeting. 

Again,  the  meeting  had  no  authority  to  order  a  part  of  the 
sum  to  be  assessed  in  the  year  1875.  State  v.  Greenleaf,  5 
Vroom  444. 

The  assessment  must  be  set  aside. 

Cited  in  State,  Slack  v.  Palmer,  10  Vr.  252 ;  State  v.  Hurff,  17  Vr.  494. 


THE  STATE,  EX  EEL.  JOEL  WILSON,  ABEL  SHOTWELL, 
AND  EDEN  HAYDOCK,  v.  ISAAC  M.  LONGSTREET,  GAR- 
RET BERRY  AND  JOHN  J.  HIGH. 

1.  Under  the  charter  of  the  city  of  Rahway,  comroissioners  were  ap- 
pointed to  assess  the  benefits  and  expenses  for  the  widening  of  Milton 
avenue.  In  making  their  report,  the  commissioners  failed  to  estimate 
the  vahie  of  sixteen  feet  of  land  belonging  to  S.  F.  On  application 
for  a  writ  of  mandamus,  directed  to  the  said  commissioners,  to  proceed 
to  assess  the  said  sixteen  feet — held,  that  no  authority  being  given  any- 
where by  the  charter  to  the  board  to  amend  their  report  when  once 
made  and  filed,  the  application  must  be  denied. 
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2.  If  the  commissioners,  in  making  the  assessment,  have  mistaken  the 
location,  frontage,  depth,  or  any  other  element  essential  to  the  proper 
assessment  of  damages,  that  fact  can  only  be  shown  in  a  proceeding  to 
vacate  the  assessment. 


On  application  for  mandamus. 

Argued  at  November  Term,  1875,  before  Justices  Scudder 
•and  Reed. 

For  the  relators,  Leslie  I/upton. 
For  the  defendants,  J.  Henry  Stone. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  Milton  avenue,  in  the  city  of  Rahway,  was,  in 
the  year  1804,  laid  out  as  a  street  forty  feet  in  width. 

In  March,  1863,  the  board  of  street  commissioners,  ap- 
pointed by  section  thirty-three  of  the  act  of  1863,  {Laics, 
1863,  p.  289,)  recommended  to  the  mayor  and  common 
council  of  Rahway  the  widening  of  said  avenue,  making  it 
four  rods  wide,  as  indicated  on  a  certain  map  alluded  to  in 
said  recommendation  as  map  "  B."  Notices  were  published 
that  parties  would  be  heard  at  a  certain  time  and  place  before 
the  street  committee.  After  such  hearing,  the  said  committee 
recommended  that  the  said  widening  be  carried  into  effect. 
The  common  council,  on  the  14th  of  July,  1863,  resolved 
that  said  avenue  be  widened,  altered,  and  extended,  in  accord- 
ance with  the  recommendation  of  the  committee  on  streets. 

By  tlie  thirty-second  section  of  the  charter  of  1858,  Isaac 
M.  Longstreet,  Garret  Berry,  and  John  J.  High  were  ap- 
pointed commissioners  to  assess  benefits  and  expenses  for 
widening  said  avenue  from  Railroad  avenue  to  Main  street. 
They  filed  their  report  on  the  31st  of  October,  1864.  Among 
those  to  whom  damages  and  benefits  were  assessed  and  esti- 
mated, was  Solomon  Freeman.  In  1865  the  relators  suc- 
ceeded Freeman  in  his  title  to  the  land  included  within  the 
Jimits  of  the  widened  street.     The  proceedings  for  condemna- 
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tion,  it  will  be  remembered,  contemplated  a  widening  to  the 
extent  of  sixty  feet.  The  city  did  not  open  it  to  its  full 
width  until  about  August,  1868. 

At  that  time  the  relators  raised  a  question  concerning  the 
strip  of  land  sixteen  feet  in  width,  running  the  frontage  of 
these  lands  on  the  said  street,  and  at  that  time  first  enclosed 
and  occupied  by  the  city  as  a  part  of  said  Milton  avenue. 

The  question  arose  in  this  way :  It  appears  that,  on  account 
of  the  original  forty  feet  street  having  been  narrowed,  or,  for 
some  other  cause,  it  was  necessary  to  condemn  twenty-nine 
feet  of  the  land  of  Solomon  Freeman  to  make  ]Milton  avenue 
sixty-six  feet  in  width. 

When  the  commissioners  made  their  assessment,  they  were 
under  the  impression  that  the  street  was  a  fifty,  instead  of  a 
sixty-six  feet  street. 

In  making  their  estimate  of  damages  and  benefits,  they 
had  in  mind  that  only  thirteen  feet  of  Freeman's  land  was 
included  in  the  widened  street.  The  additional  sixteen  feet, 
which  were  really  included,  they  did  not  regard.  For  this 
strip  of  land  the  relators  then  claimed  and  now  insist  they 
should  be  compensated. 

In  1873  they  applied  to  this  court,  and  obtained  the  allow- 
ance of  an  alternative  mandamus,  directed  to  the  mayor  and 
common  council  of  Rahway,  commanding  them  to  appoint 
three  electors  of  the  city  of  Rahway  as  commissioners  of  assess- 
ments, who  should  make  an  assessment  of  damages  sustained 
by  the  said  relators,  by  reason  of  the  taking  and  appropria- 
ting of  these  lands,  &c.,  or  show  cause. 

The  common  council,  in  their  return,  set  out  the  resolutions 
of  the  street  committee  and  of  the  common  council,  the  ap- 
pointment of  commissioners  and  their  return  of  an  assessment 
in  favor  of  Solomon  Freeman,  and  a  tender  of  the  amount. 

The  relators  pleaded  to  said  return  that  the  commission- 
ers did  not  estimate  the  value  of  the  said  sixteen  feet  of  land. 

The  issue  formed  was  sent  down  to  the  Union  circuit  for 
trial  by  a  jury,  and  the  finding  was,  that  the  commissioners 
did  not  estimate  the  value  of  the  land  in  the  alternative  writ 


FEBRUARY  TERM,  1876.  315 

State,  ex  rel.  Wilson,  v.  Longstreet. 

mentioned,    or    make    any   report   thereof   to   the   common 
council. 

On  the  coming  in  of  the  postea,  a  motion  was  made  for  a 
peremptory  writ,  which  motion  was  denied. 

The  motion  now  is,  that  a  writ  be  directed  to  the  defendants, 
the  members  of  the  former  commission,  to  proceed  to  assess 
the  sixteen  feet. 

It  is  admitted  that  these  sixteen  feet  were  included  in  the 
proceeding  for  condemnation.  Indeed  this  admission  is  essen- 
tial, to  afford  any  ground  for  this  application. 

There  can  be  no  authority  to  assess  upon  adjoining  land- 
owners the  damages  resulting  from  the  occupation  of  these 
sixteen  feet,  except  a  proceeding  under  the  charter  of  Rahway, 
with  all  the  notices,  resolutions,  and  formalities  required  by 
that  act.  All  the  proceedings  for  condemnation  are  admit- 
tedly, regular,  up  to  the  time  of  the  assessment. 

The  return  manifests  no  error.  It  shows  an  estimation  for 
damages  and  for  benefits  for  the  land  of  Solomon  Freeman 
condemned  by  the  proceedings. 

The  writ  to  the  common  council,  to  appoint  a  new  com- 
mission, was  obviously  refused  upon  the  ground  that,  as  long 
as  this  assessment  stood  unreversed,  it  was  conclusive  upon 
any  collateral  application. 

Without  regard  to  other  difficulties  in  the  way  of  allowing 
a  writ  to  the  old  commissioners  upon  the  papers  now  in  the 
cause,  there  appears  an  insurmountable  obstacle  to  the  allow- 
ance of  the  writ  in  any  event.  Such  an  allowance  could  be 
justified  only  upon  one  of  two  grounds  :  either  that  they  have 
the  power  to  amend  or  revise  their  report  already  made,  or 
that  they  can  make  a  distinct  i-eport  for  the  assessment  of  this- 
strip,  while  the  present  report  .stands. 

As  to  the  first  ground,  it  is  sufficient  to  say,  that  there  is- 
no  authority  anywhere  given  to  the  board  to  amend  their 
report  when  once  made  and  filed.  By  section  thirty-four  of 
the  charter  of  1858,  when  an  assessment  is  in  whole  or  in. 
part  set  aside,  new  commissioners  may  be  appointed  to  report 
anew  as  to  the  part  set  aside. 
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So  far  as  this  board  is  concerned,  their  assessment  is  a 
finality,  until  it  is  set  aside  by  proceedings  taken  directly  for 
that  purpose. 

But  the  assessment  is  not  only  final,  so  as  to  prevent  a  re- 
assessment, but  it  is  conclusive  that  all  tlie  interest  of  Solomon 
Ereeman  in  his  land  condemned,  was  estimated  in  that  assess- 
ment. The  rule  which  forbids  a  suitor  bringing  a  multiplicity 
of  actions  to  recover  a  claim  growing  out  of  a  cause  which 
is  an  entirety,  on  principle  extends  to  a  case  like  this. 

If,  in  the  former  instance,  a  verdict  is  rendered  for  an  injury 
to  realty,  and  the  jury  have  mistaken  the  dimensions  of  the 
property  described  in  the  pleadings,  or  the  portion  of  prop- 
erty for  an  injury  to  which  damages  should  be  awarded,  the 
remedy  is  to  have  the  verdict  set  aside,  and  the  entire  question 
passed  upon  by  a  new  jury.  While  the  first  judgment  stands, 
it  is  conclusive  as  to  the  fact  that  all  the  damages  were  in- 
cluded in  it.  The  principle  is  elementary,  but  is  illustrated 
by  the  cases  cited  in  Freeman  on  Judgments,  §§  238-241. 

It  was  applied  to  actions  against  a  railroad  company  for 
the  use  of  an  insurance  company,  where  there  was  already  a 
recovery  by  the  owner  of  the  property  Insured.  Weber  v. 
The  Morris  and  Essex  R.  R.  Co.,  7  Vroom  213. 

In  the  present  instance  there  is  a  provision  made  for  com- 
pensation to  the  owner  of  lands  taken  in  invituni. 

The  proceeding  for  the  condemnation  is  single.  All  the 
rio-ht,  title,  and  interest  of  the  owner  is  intended  to  be  com- 
pensated  for  by  a  single  assessment.  The  assessment  in  this 
<;ase  shows  an  assessment  to  Solomon  Freeman.  If  the  com- 
missioners, ^  in  making  that  assessment,  have  mistaken  the 
location,  frontage,  depth,  or  any  other  element  essential  to 
the  proper  assessment  of  the  damages,  that  fact  can  only  be 
shown  in  a  proceeding  to  vacate  the  assessment. 

This  conclusion  being  reached,  the  application  for  the  writ 
of  mandamus  to  the  board,  directing  them  to  estimate  dam- 
ages for  any  land  of  Solomon  Freeman  included  in  the  pro- 
-ceedings  for  condemnation,  must  be  denied. 

Cited  in  State  v.  Silvers,  12  Vr.  507. 
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THOMAS  MORGAN  v.   THOMAS  TAYLOR  AND  LOUISE 
TAYLOR. 

In  1871  the  plaintiff  recovered  a  judgment  against  the  defendants,  an 
ezecution  was  issued  and  returned  unsatisfied;  in  1872  the  plaintiff" 
died,  the  fact  of  his  death  was  unknown  to  his  attorney;  in  1873  a»  _ 
alias  execution  was  issued,  and  property  of  defendants  levied  on  ;  on 
motion  to  quash  the  writ,  held — 

1.  That  prior  to  the  passing  of  the  amended  practice  act,  {Rtv.,  p.  879,. 
?  204,)  upon  the  death  of  a  sole  plaintiff  after  final  judgment,  an 
execution  could  only  properly  issue  in  the  name  of  the  plaintiff's  per- 
sonal representatives,  and  no  other  method  but  the  proceeding  by  scire 
facias  would  serve  to  bring  them  into  court. 

2.  The  fact  that  the  plaintiff's  attorney,  who  caused  the  alias  writ  to 
be  issued,  was,  at  the  time  of  its  issue,  uninformed  of  the  plaintiff'a 
death,  will  in  no  way  affect  the  case. 

3.  There  is  no  power  in  the  court  to  so  amend  this  writ  as  to  give  it 
validity ;  the  date  of  the  writ  actually  does,  and  by  law,  should 
express  the  true  time  of  issuing  the  writ. 


On  motion  to  quash  alias  ji.  fa. 

Argued  at  November  Term,  1876,  before  Justices  Knapp- 
and  Reed. 

For  the  motion,  C.  E,  Hendrickson. 

Contra,  F.  Voorhees. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  plaintiff,  on  the  14th  day  of  January^ 
A.  D.  1871,  recovered  a  judgment  in  this  court  against  the 
defendants.  A  Jl.  fa.  tested  the  same  day  issued  thereon, 
directed  to  the  sheriff  of  Burlington  county,  who  returned 
the  same  to  the  February  Term  of  the  same  year,  wholly  un- 
satisfied. On  the  16th  day  of  May,  1872,  the  plaintiff,. 
Thomas  Morgan,  died.  In  the  month  of  October  following^ 
Thomas  Taylor  became  the  purchaser  and  took  conveyance 
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of  a  house  and  lot  in  Mount  Holly.  After  the  plaintiff's 
death  an  alias  execution  was  issued  by  the  attorney  of  record 
of  the  plaintifi,  tested  the  9th  day  of  April,  1873,  and  re- 
turnable to  the  June  Term  of  this  court ;  under  this  latter 
writ  the  sheriff  levied  on  the  house  and  lot  above  mentioned 
of  the  defendant.  A  motion  is  now  made  to  quash  the  alias 
execution  as  void. 

That  the  execution  under  which  the  levy  was  made  is  a 
void  writ,  seems  not  to  admit  of  a  question.  It  is,  in  no  way, 
of  importance  as  affecting  the  case,  that  the  attorney  w^ho 
caused  the  writ  to  be  issued,  was,  at  the  time  of  its  issue,  un- 
informed of  the  plaintiff's  death. 

The  writ  was  granted  to  one  who,  in  his  lifetime,  might 
rightfully  have  had  execution  of  his  judgment,  but,  at  the 
time  of  its  issue,  was  not  in  being. 

By  the  common  law,  all  proceedings  in  a  suit  at  law  are 
stopped  by  the  death  of  one  of  the  parties.  If  death  happens 
before  judgment,  none  can  be  rendered  ;  if  after  judgment  and 
before  execution,  no  execution  can  issue.  After  judgment 
rendered  in  the  suit,  if  there  were  a  new  person,  to  be  either 
benefited  or  charged  by  the  execution  of  a  judgment,  sucli 
new  person  could  be  made  a  party  thereto,  by  scire  facias 
only. 

By  various  acts  of  Parliament  in  England,  some  extending 
the  use  of  scire  facias  procedure,  others  providing  for  sug- 
gestion of  death  upon  the  record  ;  in  many  cases  of  death  of  the 
parties,  happening  in  different  stages  of  the  cause,  and  when 
the  subject  matter  of  the  suit  was  a  right  that  survived  to  or 
against  the  representatives,  the  abatement  of  suit  was  pre- 
vented, and  the  cause  revived  and  allowed  to  proceed  in  the 
name  of  the  representatives ;  but  where  a  plaintiff  died  after 
final  judgment,  and  before  execution,  the  fruits  of  the  judg- 
ment could  be  saved  only  by  scire  facias,  to  revive  it  in  the 
name  and  for  the  benefit  of  the  new  person  in  interest — the 
representatives  of  the  deceased  plaintiff.  Tidd's  Practice,  title 
Scire  Facias. 
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And  such  was  the  law  of  this  state,  as  applicable  to  the 
death  of  a  sole  plaintiff  after  final  judgment,  at  the  time  of 
Morgan's  death,  and  when  the  execution  in  question  was 
issued.  The  execution  could  properly  have  issued  only  in 
the  name  of  plaintiff's  j)ersonal  representatives,  and  no  other 
method  than  proceeding  by  scire  facias  would  serve  to  bring 
them  into  the  writ.  By  the  provisions  of  the  two  hundred 
and  fourth  section  of  the  revised  practice  act,  an  easier  and 
more  expeditious  mode  is  given  for  bringing  in  the  repre- 
sentatives of  a  deceased  plaintiff. 

It  was  suggested  on  the  argument  that  there  was  power  in 
the  court  so  to  amend  this  writ  as  to  give  it  validity.  The 
ground  upon  which  such  authority  can  be  exercised  in  this 
case  is  not  apparent,  nor  do  I  think  it  to  exist. 

As  between  parties  to  a  suit,  an  execution  issued  has  rela- 
tion to  its  test ;  and  writs  properly  tested  in  the  lifetime  of 
the  plaintiff,  although  actually  issued  after  his  death,  have 
commonly  been  supported  and  executed  ;  and  cases  are  found 
where  executions  issued  and  tested  in  vacation,  after  the 
death  of  a  sole  plaintiff,  have  been  amended,  by  the  court 
allowing  the  test  to  be  changed  to  a  day  in  the  preceding 
terra,  which  ante-dated  plaintiff's  death.  These  are  cases 
where  the  writ  might  properly  have  been  so  ante-dated  when 
actually  issued.      Center  v.  BUlinghurst,  1  Coic.  33. 

The  execution  in  this  case  was  dated  of  the  day  on  which 
it  actually  was  issued.  The  statute  required  that  it  should 
be  so.  Nix.  Dig.  733,  §  121.*  If  it  were  admissible,  in 
view  of  that  act,  to  change  by  way  of  amendment,  a  date 
which  actually  does  and  by  law  should  express  the  true  time 
of  issuing  the  writ,  the  court  would  scarcely  be  willing  to 
carry  the  ante-dating  back  over  four  terms  of  the  court  next 
preceding  its  issue,  and  five  preceding  its  return.  This  is 
what  would  be  necessary  to  find  the  plaintiff  alive. 

The  motion  to  quash  the  writ  is  granted,  with  costs. 

*i2ev.,p.  855,  §43. 
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THE  STATE,  JOHN  V.  H.  VAN  CLEEF  ET  AL.,  PKOSECU- 
TORS,  V.  THE  COMMISSIONERS  OF  STREETS  AND  SEW- 
ERS IN  THE  CITY  OF  NEW  BRUNSWICK. 

1.  The  court  will  not  usually,  on  motion,  dismiss  a  certiorari  which  has 
been  allowed  in  open  court,  and  ex  parte,  on  grounds  which  were 
before  the  court,  and  which  must  have  been  considered  in  allowing 
the  writ,  but  will,  in  its  discretion,  retain  the  writ  until  final  hearing. 

2.  Whether  the  provisions  of  an  act  of  the  legislature  limiting  the  time 
within  which  a  writ  of  certiorari  shall  be  allowed  or  granted  to  review 
an  assessment  made  under  such  act,  will  prevent  this  court,  after  the 
period  so  limited,  from  allowing  a  certiorari  to  determine  the  constitu- 
tionality of  the  act.  or  the  portion  of  it  under  which  the  assessment 
was  made,  and  the  relation  of  the  limitation  to  such  act,  may  be  dis- 
posed of  on  the  hearing,  if  the  facts  present  the  question. 

3.  The  record  before  the  court  fails  to  show  that  the  fact  has  transpired 
upon  which  the  time  was  to  begin  to  run. 


On  certiorari. 

Argued  at  November  Term,  1875,  before  Justices  Scudder 
and  Knapp. 

For  the  motion,  A.  V.  Schenck. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  Application  is  made  on  behalf  of  the  defend- 
ant in  certiorari  to  dismiss  the  writs  in  these  cases,  because 
their  issue,  it  is  claimed,  was  prohibited  by  the  provisions  of 
the  twenty-eighth  section  of  the  act  entitled  "  An  act  appoint- 
ing commissioners  of  streets  and  sewers  in  the  city  of  New 
Brunswick,"  passed  March  23d,  1871.  Pamph.  L.  795. 
The  provision  is  as  follows :  "  No  writ  of  certiorari  shall  be 
allowed  or  granted  to  set  aside  any  assessment  for  any  im- 
provement made  under  this  act  after  six  months  shall  have 
expired  from  the  time  of  entering  such  assessment,"  &c.  The 
point  urged  by  the  defendants  is,  that  the  writs,  having  issued 
to  review  an  assessment  for  an  improvement  made  under  the 


FEBRUARY  TERM,  1876.  321 


State,  Van  Cleef,  pros.,  v.  Comra'rs  of  Streets  and  Sewers  of  N.  Brunswick. 

act,  after  the  expiration  of  the  time  limited  in  the  act  for  its 
allowance,  is  void,  and  should  be  dismissed  as  improvidentlj 
issued. 

The  writs  were  allowed  in  open  court  on  ex  parte  applica- 
tion. The  act  in  question,  and  the  facts  upon  which  the  argu- 
ment proceeded,  were  before  the  court  when  the  writs  were 
allowed ;  the  return  to  the  writs  placed  no  new  matter  before 
the  court.  The  writs  were  issued  in  the  exercise  of  the  dis- 
cretion of  the  court,  and  they  continue  subject  to  the  same 
discretion  until  the  causes  are  finally  heard  and  decided.  The 
questions  of  the  constitutional  invalidity  of  the  act,  or  of  that 
portion  of  it  under  which  the  assessment  was  made,  and  the 
relation  of  the  limitation  to  such  portion,  and  whether  binding 
or  not,  so  far  as  they  were  necessary  to  be  looked  into  and 
considered  in  deciding  whether  the  writs  could  and  should 
issue  to  bring  up  the  proceeding  objected  to  for  adjudication,, 
were  before  the  court,  and  passed  upon,  in  allowing  the  writs. 
And,  as  no  new  reasons  appear  why  the  court  should  recon- 
sider their  action  allowing  the  writs,  and  now  dismiss  them, 
we  think  they  should  be  retained,  and  the  parties  be  allowed 
a  hearing  on  all  the  questions  involved  in  the  causes.  The 
power  of  the  court  to  dismiss  the  writ  of  certiorari  at  any 
time  is  unquestionable ;  whether  it  will  do  so  on  motion  for 
that  purpose,  is  matter  of  discretion. 

To  decide  on  this  motion  all  the  questions  debated  hy 
counsel,  is  neither  necessary  nor  proper ;  to  do  so  would  be  to 
settle  the  whole  case.  The  writs  being  retained,  those  ques- 
tions remain  to  be  determined  by  the  court  on  final  hearing, 
when  the  whole  case  can  be  heard  and  disposed  of. 

If  we  were  now  called  upon  to  consider  the  effect  to  be, 
given  to  the  clause  of  limitation  in  question,  we  are  not  pre- 
pared to  say  that  it  manifests  an  intent  on  the  part  of  the 
legislature  to  limit  the  inherent  power  of  this  court  to  inquire 
into  and  decide  upon  the  constitutionality  of  a  legislative, 
enactment,  nor  that  it  would  be  within  the  range  of  legislative 
powers  so  to  do.  It  may  very  fairly  be  held  to  apply  only 
to  such  proceedings  as  might  be  had  under  provisions  of  the 
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law  which  are  valid  to  support  them ;  and  that,  as  to  all  such 
provisions  of  the  act  as  are  within  constitutional  inhibition, 
if  such  there  are,  the  limitation,  being  special,  can  be  no 
stronger  than  the  provision  to  which  it  applies  and  which 
supports  it. 

It  has  been  stated  as  a  rule  that  all  provisions  of  an  act 
which  are  dependent,  conditional,  or  connected  so  as  to  war- 
rant the  belief  that  the  legislature  intended  them  as  a  whole, 
stand  or  fall  together  under  the  test  of  the  constitutionality 
of  any  such  provision.  Cooley  on  Const.  Lim.  178,  and  cases 
cited;  Warren  v.  Mayor,  &c.,  of  Charlestown,  2  Gray  99. 

It  would  seem  to  be  reasonable  that,  where  an  essential 
part  of  an  act  is  unconstitutional,  and  fails  for  that  reason,  all 
other  parts  of  the  act  which  depend  upon  it  for  force  and 
■eifect,  must  necessarily  meet  the  same  result.  And,  under 
this  rule,  it  may  be  held  to  follow  that  if  the  provision  for 
vmaking  the  assessment  in  question  is  a  void  one,  the  limita- 
tion in  the  same  act,  so  far  as  it  relates  to  such  provision  and 
:the  proceedings  under  it,  is  void  also.  But  whether  so  or  not, 
are  questions  for  discussion  and  decision  on  the  final  hearing 
•of  the  cause.  Whatever  view  might  now  be  taken  of  the 
force  and  effect  of  the  clause  of  limitation,  the  motion  to 
•dismiss  is  not  sustainable,  because  it  does  not  appear  by  the 
record  before  us  that  the  event  has  transpired  upon  which  the 
time  was  to  begin  to  run.  Tlie  limitation  is  to  a  period 
within  six  months  from  and  after  the  entry  of  the  assessment 
in  the  books  of  the  commission.  The  act  provides  for  such 
€ntry,  and  it  nowhere  appears  in  the  cases  before  us  when 
such  entry  was  made,  or  that  any  entry  was  made  as  directed 
by  the  act. 

The  motion  to  dismiss  must  be  denied,  with  costs. 

CiTEP  in  Traphagen  v.  West  Hoboken,  10  Vr.  238 ;  State  v.  New  Brunswick, 
12  Vr.  513 ;  Kirkpatrick  v.  Comm'rs,  13  Vr.  512 ;  Morris  v.  Carter,  17  Vr. 
268 ;  Warshung  v.  Huiit,  18  Vr.  258. 
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THE  STATE,  R.  J.  NEVIN  ET  AL.,  PROSECUTORS,  v.  ANDREW 
KROLLMAN,  COLLECTOR  OF  REVENUE  OF  HOBOKEN. 

Lands  held  by  trustees  for  a  church,  situated  apart  from  the  church  edi- 
fice, do  not  constitute  a  part  of  the  "  endowment  or  fund  "  of  a  religious 
society,  and  are  not  exempt  from  taxation. 


On  certiorari.     In  matter  of  taxation. 

Argued  at  February  Term,  1875,  before  Justices  Wood- 
hull,  Van  Syckel  and  Scudder. 

For  the  prosecutors,  John  C.  Besson. 

For  the  defendant,  /.  W.  Vroom. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  lands  of  the  prosecutors,  held  by  them, 
as  trustees  for  the  Church  of  the  Holy  Innocents,  Hoboken, 
N.  J.,  outside  of  the  buildings  erected  and  used  for  public 
worship,  and  the  land,  whereon  the  same  are  situated,  neces- 
sary to  the  fair  use  and  enjoyment  thereof,  not  exceeding  live 
acres,  are  not  exempt  from  taxation. 

These  lots,  situate  apart  from  the  church  edifice,  do  not 
constitute  a  part  of  the  "  endowment  or  fund  "  of  this  religious 
.society,  within  the  meaning  of  the  tax  law  passed  April  10th, 
1866.  These  terms  do  not  include  land,  as  was  held  by  this 
■court  in  State,  First  R.  D.  Church,  pros.,  v.  Lyon,  3  Vroom 
360.     That  case  controls  this. 

The  assessment  is  affirmed  as  to  such  lands. 

Cited  in  State  v.  Axtell,  12  Vr.  119.  ^ 
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SOOY,  IRICK,  ET  AL.  ads.  THE  STATE. 

1.  A  voluntary  bond  given  by  the  state  treasurer  for  the  faithful  dis- 
charge of  his  duties,  is  valid. 

2.  Nor  would  such  bond  be  deemed  extorted,  and  therefore  invalid,  if 
the  legislature  required  the  giving  of  such  bond  under  pain  of  refusing 
to  permit  such  treasurer  from  continuing  in  office  and  of  receiving  tiie 
emoluments  thereof;  the  treasurer  being  a  constitutional  officer,  is  not 
subject  to  the  legislative  will. 

3.  The  doctrine  of  duress  and  extortion  in  relation  to  official  bonds,  con- 
sidered. 

4.  The  requirement  of  the  statute  that  the  treasurer's  bond  shall  be  ap- 
proved of  by  the  senate,  is  merely  directory. 

5.  Nor  does  the  provision  that  the  dividends  due  upon  stock  owned  by 
the  state  shall  be  drawn  when  necessary,  on  the  draft  of  the  comptrol- 
ler, make  such  draft  indispensable  to  a  valid  payment  in  all  cases. 

6.  The  legislature  is  the  agent  of  the  state  in  taking  the  treasurer's  bond, 
and  if  fraudulent  representation  is  made  by  it  to  the  sureties  which  are 
operative  in  the  execution  of  it  by  them,  such  bond  is  void. 

7.  Other  questions  of  pleading  discussed. 


On  demurrer  to  pleas. 
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Argued  at  February  Term,  1876,  before  Beasley,  Chief 
Justice,   and    Justices    Woodhull,    Yan    Syckel    and 

SCUDDER. 

For  the  state,  J.  Vanatta,  Attorney-General. 

For  the  defendants,  John  C.  Ten  Eyoh  and  0.  Parker. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  is  a  suit  on  the  bond  of 
Josephus  Sooy,  given  by  him  as  treasurer  of  the  state.  The 
questions  to  be  settled  arise  on  a  demurrer  to  several  special 
pleas,  the  sufficiency  of  which  will  be  considered  in  the  order 
in  which  they  appear  upon  the  record.  It  should  be  premised 
that  they  are  all  put  in  by  the  sureties,  and  that  Mr.  Sooy 
does  not  join  in  these  defences. 

The  second  plea,  and  which  is  the  first  of  those  demurred 
to,  states,  in  substance,  that  Josephus  Sooy,  Jr.,  was  duly 
appointed  treasurer  on  the  13th  of  February,  1873,  and  that 
he  thereupon  took  an  oath  of  office  and  gave  a  bond;  accord- 
ing to  law;  that  no  other  person  was,  after  that  time,  and 
prior  to  the  date  of  the  bond  in  suit,  appointed  to  said  office ; 
nor  was  he,  the  said  Sooy,  appointed  anew  to  it,  but  that  he, 
the  said  Sooy,  by  force  of  the  constitution  of  the  state,  con- 
tinued in  said  office  from  the  said  13th  of  February,  1873, 
hitherto  ;  that  the  legislature,  or  either  branch  of  it,  did  not 
suspect  the  obligors  in  said  treasurer's  bond  to  be  insufficient, 
or  require,  on  that  account,  the  said  Sooy  to  give  another 
bond ;  that  said  Sooy  was  not  required  by  law  to  give  any 
other  bond  than  the  one  first  given  by  him,  but  that,  notwith- 
standing, that,  on  or  about  the  date  of  the  bond  in  suit,  "  the 
same  was,  by  order  of  the  two  houses  of  the  legislature,  caused 
to  be  prepared  and  transmitted  to  said  Josephus  Sooy,  Junior, 
and  it  was  required  and  demanded  of  him  that  the  said  bond 
or  writing  obligatory,  and  the  conditions  therein  written, 
should  be  executed  by  him,  the  said  Josephus  Sooy,  Jr., 
with   sufficient  sureties,  before   he    should    be   permitted    to 
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remain  in  the  said  office  of  treasurer,  or  to  receive  the  pay 
and  emoluments  attached  thereto ;  and  the  said  defendants- 
say  that  the  said  bond  in  the  penalty  thereof  is  variant,  and 
wholly  different  from  what  is  required  by  the  act  of  the  legis- 
lature in  such  case  made  and  provided,"  &c.,  and  was  exacted 
and  extorted  from  the  said  Sooy  and  the  defendants,  his. 
sureties. 

It  will  be  observed,  from  this  sketch  of  the  plea,  that  the 
situation  leading  to  the  legal  issue  now  before  the  court  is 
this  :  Mr.  Sooy,  on  originally  going  into  office,  executed  a 
bond  which,  as  the  then  existing  law  required,  was  in  a  pen- 
alty of  $50,000 ;  that  he  was  not  re-appointed,  but  held  over, 
and  in  the  year  1874  he  gave  the  bond  in  suit,  which  is  for 
the  payment  of  $300,000. 

The  defence  rest  in  this  plea,  on  the  ground  that,  in  such  a 
juncture,  there  was,  first,  no  law  requiring  the  treasurer  to- 
give  a  second  bond  ;  and,  second,  that  the  bond  in  suit,  being- 
extorted  from  him  by  the  legislature,  is  void. 

A  denial  of  the  fact  is  the  answer,  made  by  the  Attorney- 
General,  to  the  first  of  these  contentions  and  in  support  of 
such  denial,  and  in  proof  of  the  existence,  of  a  law  authorizing- 
the  taking  of  the  bond  in  suit,  we  are  referred  to  the  supple- 
ment to  the  act  respecting  the  office  of  treasurer,  passed  on 
the  27th  of  March,  1874.  But  it  seems  to  me  that  the  statute 
thus  vouched  is  inapplicable  to  the  posture  of  things  when 
this  bond  in  question  was  taken.  Mr.  Sooy  had  then  long 
been  in  office,  and  was  holding  over,  by  force  of  the  constitu- 
tion of  the  state,  until  his  successor  should  be  appointed  and 
qualified.  The  language  of  this  supplement  to  which  our 
attention  was  drawn,  is  :  "  That  the  treasurer  of  this  state  shall, 
prior  to  the  entering  on  the  duties  of  his  office,  take  and  sub- 
scribe an  oath  of  office,  and  give  bond  with  sufficient  sureties,, 
to  be  approved  of  by  the  legislature,  in  the  sum  of  $300,000," 
&c.  Than  these  terms  it  would  be  difficult  to  select  any  less 
fitted  to  describe  duties  to  be  imposed  on  an  incumbent  in 
office  at  the  time  of  the  passage  of  this  act.  The  express- 
requisition  is,  that  the  treasurer  shall  give  bond  "  prior  to  the 
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entering  upon  the  duties  of  his  office."     How  can  this  relate 
to  one  who,  more  than  a  year  before,  had  entered  upon  the 
duties  of  the  office,  and  at  that  time  had  given  a  bond?     In 
construing  laws,  the  court  is  bound  by  legal  rules,  and,  in 
order  to  discover  the  legislative  intent,  we  must  look  to  the 
statutory  language  alone,  in  its  application  to  its  subject.     We 
cannot  go  for  such  a  purpose  to  the  journals  or  debates  of  the 
legislature,  nor  to  our  own  memory  ;  the  statute  must  speak 
for  itself,  and  we  cannot  add  a  syllable  to  what  it  speaks. 
When   this   act,  therefore,  declares,  in    plain   words,  that  a 
treasurer  shall,  prior  to  entering  on  the  duties  of  his  office, 
give  a  bond  and  take  an  oath,  we  cannot  say  that  such  descrip- 
tion embraces  a  treasurer  who  has   already  entered   on   the 
duties  of  his  office,  and  has  already  given  a  bond  and  taken 
an  oath.     If  the  design  was  to  embrace  in  the  requirement  a 
treasurer  holding  over  his  first  year,  by  reason  of  the  non- 
appointment  of  a  successor,  it  would  have  been  easy  to  have 
expressed  such  idea ;  but,  to  the  contrary  of  this,  we  have 
here  language  which  will  not  bear,  if  it  is  treated  with  fair- 
ness, any    such    interpretation.     Nor  do  I  find  anything  to 
wonder  at  in  this  insufficiency  in  the  scope  of  the  terms  used, 
when  I  call  to  mind  that  this  act  is,  with  the  exception  of  the 
amount  of  the  penalty  of  the  bond,  a  copy  of  the  first  section 
of  the  act  relating  to  the  treasurer  as  it  has  existed  since  the 
days  of  Judge  Paterson.     It  is  very  obvious  that  this  original 
law  was  framed  on  the  theory  of  an  orderly  conduct  of  the 
affairs  of  the  state,  and  therefore,  upon  the  assumption  that 
a  treasurer  would  be  appointed  regularly  to  office;  and  hence 
it  made  no  provision  for  an  occasion  which  could  arise  only 
in  consequence  of  the  non-performance  by  the  legislature  of  a 
duty  enjoined  upon  it  by  the  constitution.     Accordingly,  the 
statute  being  adjusted  to  constitutional  conditions,  exacted  a 
bond  and  oath  of  treasurers  prior  to  their  entering  into  their 
office.     It  made  no  regulation  for  the  abnormal  case,  which 
was  not  anticipated,  of  a  treasurer  remaining  in  office  from 
the  abdication  of  a  legislative  function.     When,  therefore,  a 
law  in  its  origin  designed  for  such  a  purpose  was  re-enacted 
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in  the  year  1874,  it  is  not  at  all  surprising  that  by  its  clear 
terms  it  is  found  inappropriate  to  an  emergency  that  was  not 
in  the  contemplation  of  the  original  fraraers  of  it.  This  stat- 
ute, I  think,  does  not  apply  to  a  treasurer  holding  his  office 
after  the  expiration  of  his  official  year,  in  consequence  of  the 
non-appointment  of  a  successor. 

Reaching  then  this  point,  that  the  law  referred  to  is  inap- 
plicable, and  that,  consequently,  there  was  no  statute  in  force 
that  required  Mr.  Sooy  to  give  this  bond ;  the  next  inquiry, 
in  testing  this  plea  is,  whether  this  instrument  is  sustainable 
as  the  voluntary  act  of  the  obligor  and  his  sureties. 

There  is  abundant  authority  for  the  proposition  that  a  bond, 
not  exactible  by  law,  but  given  without  compulsion,  by  an 
officer,  conditioned  for  a  faithful  discharge  of  his  duty,  is 
valid.  In  the  case  of  The  People  v.  Collins,  7  Johns.  554,  it 
is  said :  "  The  general  rule  is  that  a  bond,  whether  required 
or  not  by  statute,  is  good  at  common  law,  if  entered  into 
voluntarily,  and  for  a  valuable  consideration,  and  if  not  re- 
pugnant to  the  letter  or  policy  of  the  law."  The  question 
has  arisen  and  has  been  considered,  and  adjudged  to  a  like 
effect  in  a  number  of  cases  in  the  United  States  courts.  The 
leading  example  is  that  of  The  United  States  v.  Tingey,  5 
Peters  115,  an  authority  which  is  likewise  to  be  considered 
with  respect  to  another  aspect  of  this  discussion.  The  inquiry 
was  there  directly  presented  whether  a  bond,  which  had  been 
given  by  a  disbursing  officer  and  his  sureties,  to  secure  the 
faithful  performance  of  his  duties,  constituted  a  valid  con- 
tract, the  fact  being  that  the  taking  of  such  bond  was  not 
prescribed  by  any  act  of  congress,  and  such  inquiry  was 
answered  in  the  affirmative,  the  court  saying,  in  the  language 
of  Judge  Story's  opinion,  "  we  hold  that  a  voluntary  bond, 
taken  by  authority  of  the  proper  officers  of  the  treasury  de- 
partment, to  whom  the  di.sbursement  of  public  moneys  is  en- 
trusted, to  secure  the  fidelity  in  official  duties  of  a  receiver  or 
an  agent  for  disbursery  of  public  moneys,  is  a  binding  con- 
tract between  him  and  his  sureties  and  the  United  States, 
although  such    bond  may  not  be  prescribed  or  required  by 
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any  positive  law."  This  view  has  been  so  often  approved  of 
in  subsequent  decisions,  and  has  been  so  many  times  put  in 
force,  that,  I  think,  the  rule  is  to  be  considered  entirely  estab- 
lished, and  that  it  is  quite  superfluous  to  cite  the  authorities 
in  detail.  Conceding,  as  has  been  done,  that  the  law  did  not 
require  Mr.  Sooy  to  give  the  present  bond,  still,  as  it  was 
given  for  a  lawful  purpose,  and  is  entirely  coincident  with 
just  public  policy,  it  is  clearly  obligatory  in  law,  if  it  was 
made  without  illegal  coercion.  Regarding  it  as  an  instru- 
ment voluntarily  executed,  I  cannot  see  that  it  is,  in  any 
respect,  open  to  objection.  The  question,  consequently  is, 
was  this  instrument  executed,  in  a  legal  sense,  freely  or  upon 
constraint  ? 

The  facts  stated  in  the  plea  to  show  that  the  bond  in  suit 
was  extorted,  are  substantially,  that  the  two  houses  of  the 
legislature  "  required  and  demanded  "  that  it  should  be 
executed  before  the  treasurer  "  should  be  permitted  to  remain 
in  the  said  office  of  treasurer,  or  to  receive  the  pay  and  emolu- 
ments attached  thereto."  Was  this  such  an  act  of  extortion 
that  it  will,  in  law,  invalidate  this  obligation  ? 

It  seems  to  me  that  if  we  look  only  to  legal  principles  as 
they  are  to  be  found  in  the  common  law,  it  will  be  manifest 
that  no  act  of  extortion  that  falls  short  of  duress,  will  avoid  a 
sealed  instrument.  What  duress  is  lias  been  plainly  expressed 
in  the  decisions  of  the  courts,  and  by  the  elementary  writers. 
•Sir  William  Blackstone  divides  it  into  two  parts  ',  first,  duress 
of  imprisonment,  where  a  man  actually  loses  his  liberty;  and 
■second,  per  minas,  of  which  four  instances  are  enumerated  by 
Lord  Coke  ;  1st,  fear  of  loss  of  life ;  2d,  of  member;  3d,  of 
mayhem ;  4th,  of  imprisonment.  To  constitute  the  defence 
the  imprisonment,  threatened  or  inflicted,  must  be  unlawful. 
Aleyn  92;  Bull  N.  P.  172.  It  will  not  do  if  the  threats 
are  directed  to  the  burning  of  houses  or  the  destruction  of 
goods,  Co.  Litt.  253,  6.  Baron  Parke  in  Atlee  v.  Bach- 
home,  3  M.  &  W.  650,  says  :  "  The  law  is  clear,  although 
there  is  some  case  in  Viner's  Abridgment  to  the  contrary ; 
that  in  order  to  avoid  a  contract  bv  reason  of  duress,  it  must 
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be  duress  of  a  man's  person,  not  of  his  goods ;  and  it  is  so 
laid  down  in  Shep.  Touch.  61."  The  only  relaxation  of  the 
doctrine,  if  such  it  be,  which  I  find  indicated  in  any  of  the 
English  books,  are  the  two  instances  to  which  we  were  re- 
ferred by  counsel  on  the  argument,  mentioned  by  Lord  Coke. 
3  Institutes,  eh.  69,  p.  148.  The  former  of  these  cases  is^ 
where  a  bond  was  executed  by  the  king's  council,  or  minis- 
ters of  a  subject,  "  to  come  to  the  king  with  force  and  arms,. 
&c.,  when  he  should  be  sent  for ; "  and  Lord  Coke  says  such 
bond  was  void.  But  as  such  invalidation  was  produced  by 
force  of  the  act  of  1  Edward  III,  Stat.  2,  ca.  15,  which 
specially  forbade  the  exaction  of  such  bonds,  the  citation  of 
this  authority  is,  to  the  present  purpose,  irrelevant.  The 
latter  of  the  two  of  the  above  mentioned  cases,  stated  by 
this  erudite  writer  is,  that  if  a  bond  "  not  warrantable  by 
law,"  is  exacted  by  a  bishop,  or  other  ecclesiastical  judge,  in 
"  any  case  ecclesiastical,"  such  bond  is  likewise  pronounced  to 
be  nugatory.  But  as  a  bond  illegally  taken  from  a  suitor  in 
the  course  of  a  suit  pending,  by  force  of  a  judicial  mandate, 
would  be  obtained  by  a  species  of  intimidation,  closely  akin 
to  a  threat  of  imprisonment ;  such  an  instance  can  scarcely  be 
claimed  as  standing  opposed  to  the  docti'ine  that  no  extortion 
save  duress  Nvill  illegalize  a  contract  at  the  common  law. 

But  while  I  think  it  clear  that  such  was  the  ancient  rule 
of  the  law,  and,  although,  this  rule  appears  to  be  still  adhered 
to  by  the  English  courts,  it  must  be  admitted  that  its  strin- 
gency has,  in  some  measure,  been  relaxed  in  this  country. 
There  are  a  number  of  decisions  in  the  federal  courts  which 
seem  to  countenance  the  idea  that  a  constraint  not  tantamount 
to  duress  will  defeat  a  bond.  These  decisions  embrace  two 
classes  of  cases,  which,  in  principle,  are  entirely  distinct. 
The  first  of  these  consists  of  bonds  professedly  taken  in  pur- 
suance of  the  requisitions  of  a  statute,  but  which  vary  in  sub- 
stantial particulars,  from  the  form  or  matter  prescribed.  In 
the  early  case  of  Dixon  v.  The  United  States,  1  Brockenbrough 
177,  Chief  Justice  Marshall  appeared  to  incline  to  the  opinion^ 
that  where  a  statute  empowered  the  taking  of  a  bond,  the  gen- 
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eral  policy  of  the  law  required  that  the  statute  should  be  pur- 
sued, and  the  power  executed  conformably  to  it.  And  in  the 
case  of  The  United  States  v.  Howell,  4  Wash.  C.  C.  Rep.  623, 
Mr.  Justice  Washington  says  that  his  opinion  is,  "that 
Avhere  a  statute  requires  an  official  bond  to  be  taken,  and  pre- 
scribes substantially  the  terms  of  it,  it  must  conform  to  the 
requisitions  of  the  statute,  and  if  it  go  beyond  them  it  is  void, 
so  far,  at  least,  as  it  exceeds  those  requisitions."  This  doc- 
trine that  statutory  obligations  must  conform  strictly  to  the 
law  by  whose  authority  they  are  taken,  and  that  if  they  con- 
tain super-additions  they  are  so  far  forth,  at  all  events,  void, 
is  exemplified  in  the  following  determinations  :    United  States 

V. ,  1  Brock.  195 ;  United  States  v.  Morgan  et  al.,  3 

Wash.  C.  C.  10  J  United  States  v.  Brown,  Gilpin  155;  Arm- 
strong v.  United  States,  Peters  C.  C.  R.  -iQ ;  United  States  v. 
Bradley,  10  Peters  343. 

But  with  this  line  of  cases  we,  at  present,  are  not  concerned  ;. 
they  are  not  in  anywise  applicable.  The  bond  in  suit  was 
not  a  statutory  bond ;  it  M'as  taken  without  any  color  of 
authority  from  any  existing  law ;  the  first  step  in  this  inquiry 
reached  this  point,  which  was  considered  to  be  clear,  that  the 
statute  of  1874  did  not  look  to  the  case  of  a  treasurer  con- 
tinuing in  office  after  the  expiration  of  his  year  by  reason  of 
the  non-appointment  of  his  successor,  and  that  such  juncture 
was  a  casus  omissus.  It  must,  therefore,  I  think,  be  conceded 
that  this  principle  running  tlirough  the  decisions  just  cited  to 
the  effect  that  in  the  taking  of  statutory  bonds,  if  the  act  is 
not  followed,  the  instrument  taken  will  be,  under  some  cir- 
cumstances, invalid,  can  have  no  effect  on  the  subject  now 
under  consideration. 

But  it  is  the  other  class  of  decisions  in  the  federal  courts, 
above  referred  to,  whicli  approach  nearer  to  the  matter  in 
hand.  These  lay  down  the  doctrine  that  even  a  volimtary 
bond  may  be  void  from  being  extorted  by  a  compulsioij  fall- 
ing short  of  duress.  On  this  branch  the  leading  case  is  that  of 
The  United  States  v.  Tingey,  reported  in  5  Peters  115.  This 
was  an  action  on  a  purser's  bond,  and  in  its  condition  imposed 
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several  very  burdensome  obligations  on  the  principal  obligor 
which  were  not  prescribed  by  this  statute,  by  force  of  which 
the  right  to  exact  a  bond  existed.  The  plea,  which  is  the 
model  of  the  plea  now  under  examination,  set  up  that  the 
bond  then  in  question  had  been  prepared  by  the  navy  depart- 
ment and  transmitted  to  the  purser  with  a  demand  that  it 
should  be  executed  with  sufficient  sureties  before  he  should 
be  permitted  to  remain  in  the  office  of  purser,  or  to  receive 
the  pay  or  emoluments  attached  thereto.  These  facts  were 
thought  to  make  out  a  legal  defence  to  the  suit,  the  plea  on 
a  demurrer  to  it  being  sustained.  The  grounds  of  this  deci- 
sion, as  stated  by  the  court,  are,  that  the  bond,  containing 
conditions  variant  from  those  prescribed  by  law,  was  extorted 
by  the  secretary  of  the  navy  as  the  conditions  of  the  purser's 
remainintr  in  the  office  and  receivino-  its  emoluments.     "  It 

o  O 

was  plainly,  then,"  says  the  opinion,  "  an  illegal  bond ;  for 
no  officer  of  the  government  has  a  right,  by  color  of  his  office, 
to  require  from  any  subordinate  officer,  as  a  condition  of 
holding  office,  that  he  should  execute  a  bond  with  a  condition 
different  from  that  prescribed  by  law.  That  would  be  not  to 
execute,  but  to  supersede  the  requisitions  of  law." 

It  is  very  manifest  that  if  this  decision  was  grounded  alone 
in  the  fact  that  the  bond  was  obtained  by  compulsion,  it 
would  be  a  wide  departure  from  that  doctrine  of  the  common 
law  already  stated,  which  required  such  compulsion,  in  order 
to  be  legally  effective,  to  amount  to  duress.  The  plea  which 
was  deemed  sufficient  exhibited  i^o  such  force  as  could  be  said 
to  destroy,  upon  legal  principles,  the  free  agency  of  the  party 
giving  the  bond.  But  I  think  the  result  which  was  obtained 
was  reached  by  the  court  in  great  part  from  the  persuasion 
that  where  a  statute  directed  a  bond  of  a  certain  character  to 
be  given,  the  officer  having  the  power  to  require  it  should 
not,  on  grounds  of  just  policy,  be  permitted  to  demand  a 
different  and  more  onerous  one.  Even  in  this  view  it  would 
seem  that  the  case  is  open  to  much  doubt,  and  can  be  vindi- 
cated, in  my  opinion,  on  the  hypothesis  only,  that  the  act  of 
"the  navy  department  in  that  instance,  was  to  be  considered 
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as  inconsistent  with  the  regulations  established  by  the  law  for 
the  government  of  that  branch  of  the  public  service.  The 
bond  was  not  obtained  by  duress,  or  by  any  coercion  having 
a  likeness  to  it;  bat  the  prescriptions  of  the  law,  plain  and 
definite  in  their  character,  had  been  violated  by  the  superior 
officer,  to  the  detriment  and  oppression  of  his  subordinate. 
The  case  was  one  of  first  impression,  and  does  not  rest  in  any- 
wise on  authority.  We  are  not  called  upon,  on  this  occasion^ 
to  decide  whether  the  rule  of  this  decision  shall  be  admitted 
into  the  jurisprudence  of  this  state,  for  the  facts  of  the  present 
case  are,  in  essential  particulars,  variant  from  those  to  which 
that  adjudication  relates.  In  the  reported  case  there  was  a 
statute  prescribing  what  kind  of  bond  was  legally  demand- 
able,  and  a  consequent  violation  by  a  public  officer  of  such 
statutory  regulation ;  in  the  case  now  before  us,  there  is  noth- 
ing of  the  kind ;  there  is  no  statute  intended  to  control  offi- 
cial action  over  the  subject,  and  therefore  this  bond  is,  in  no 
sense,  as  I  have  before  said,  a  statutory  one. 

But  the  principal  feature  in  Avhich  the  two  cases  differ,  is 
in  the  absence  from  the  present  one  of  that  element  of  ille- 
gality in  the  demand  of  the  bond,  which  appears  in  the  case 
decided  in  the  federal  court,  and  which  element  is  always 
essential  when  either  extortion  or  duress  is  set  up.  In  The 
United  States  v.  Tingey,  the  secretary  of  the  navy,  according 
to  the  pleadings,  had  claimed  what  he  had  no  right  to  claim, 
and  what  he  had  no  power  to  enforce,  except  by  the  exercise 
of  arbitrary  power.  He  demanded  the  bond  in  defiance  of 
the  statutory  provision,  under  threat  that  he  would  keep  the 
purser  from  the  exercise  of  his  office,  and  would  withhold 
from  him  its  emoluments.  This  was  sheer  usurpation  of 
authority,  and  a  tyrannous  abuse  of  his  official  position.  In 
this  case,  nothing  of  the  kind  can  be  reasonably  alleged.  It 
does  not  present  the  feature  of  a  superior  officer  tyrannizing 
over  an  inferior.  The  state  treasurer  is  a  constitutional  officer  ; 
and  in  his  office  is  not  subject  to  legislative  rule.  His  office 
cannot  be  taken  away  from  him  until  his  term  is  ended,  nor 
can  he  be  deprived  of  its  emoluments,     The  only  point  that 
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a  legislative  threat  could  have  under  the  given  circumstances 
was,  that,  unless  the  treasurer  gave  the  bond  demanded,  a  law 
would  be  passed  compelling  him  to  compliance,  or  that  his 
.successor  would  be  appointed.  But  such  a  threat  was  not  a 
menace  that  anything  illegal  would  be  done ;  the  enactment 
of  such  a  law,  or  the  appointment  of  a  new  treasurer,  were, 
both  of  them,  warranted  by  the  laws  of  the  state.  The  threat, 
therefore,  set  forth  in  the  plea,  was  either  an  idle  threat,  such 
as  neither  the  law  nor  any  sensible  person  would  regard,  or 
it  meant  that,  in  case  of  a  refusal  to  give  the  bond  called  for, 
a  legal  course  would  be  pursued.  A  demand  made  under  the 
urgency  of  an  intimation  that,  if  not  complied  with,  the  law 
will  be  appealed  to,  cannot  reasonably  be  claimed  to  be  either 
-extortion  or  duress.  Such  a  threat,  or  one  entirely  impotent, 
•does  not,  in  legal  contemplation,  place  the  person  against 
whom  it  is  aimed,  in  vinculis,  nor  destroy,  in  any  degree,  his 
free  agency.  The  consequence  is,  that  the  facts  exhibited  in 
this  plea  could  not,  in  the  nature  of  things,  constitute  illegal 
compulsion.  A  sufficient  defence  not  appearing,  the  demui'- 
rer  as  to  it  must  be  sustained. 

The  next  plea  demurred  to  is  the  third  on  the  record.  The 
substance  of  it  is,  that  the  bond  in  suit  was  not  executed 
before  the  president  of  the  senate,  nor  was  it  approved  of  by 
the  legislature. 

The  statute  respecting  the  office  of  treasurer  ordains  that 
the  treasurer  shall  "  give  bond,  with  sufficient  sureties,  to  be 
approved  of  by  the  legislature." 

The  act  with  respect  to  this  ceremony  of  approval  is  clearly 
directory,  and  its  non-observance  cannot  aifect  the  validity  of 
the  instrument.  It  is  suggested  in  the  brief  of  counsel  that 
this  legislative  approval  is  an  indispensable  part  of  the  accept- 
ance of  the  obligation  ;  if  this  be  so,  the  result  would  be  that 
the  bond  never  had  any  existence,  the  delivery  not  being 
complete,  and  the  defence  would;  be  appropriate  under  the 
plea  of  non  est  factum.  But  I  do  not  think  there  is  any  sub- 
stance even  in  this  suggestion ;  the  bond  may  be  obligatory, 
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even  if  it  has  never  been  approved  by  the  legislature.  This 
plea  cannot  be  sustained. 

To  the  fourth  plea,  the  objection  is  merely  formal,  the 
alleged  fault  being  that  it  should  have  concluded  to  the 
<!ountry,  and  not  with  a  verification.  This  criticism,  I  think, 
is  just.  The  declaration  assigns  as  a  breach,  according  to  the 
language  of  the  condition  of  the  bond,  that  the  treasurer  did 
not  account,  &c.,  and  did  not  well  and  truly  perform  the 
duties  of  his  office.  The  plea  meets  this  negative  by  an  affirm- 
ative, alleging  the  performance  of  these  matters  in  the  words 
of  the  bond  and  the  breach  as  alleged  in  the  declaration. 
There  is  no  new  fact  alleged  in  the  plea,  and,  consequently, 
no  place  for  a  verification.  The  plea  in  this  respect  is  clearly 
defective. 

The  sixth  plea  was  not  noticed  on  the  argument,  and  it  is 
presumed  its  insufficiency  was  intended  to  be  conceded.  Its 
gravamen  consists  in  an  alleged  non-performance  of  a  duty 
by  the  comptroller ;  but  it  does  not  show  any  injury  resulting 
from  such  omission ;  it  barely  intimates  the  possibility  that 
such  was  the  case — it  says  if  a  certain  state  of  facts  exists, 
then  a  defence  exists.     Such  pleading  is  clearly  bad. 

The  seventh  plea,  it  was  admitted  on  the  argument,  would 
not,  in  its  present  form,  present  for  decision  the  question 
intended  to  be  raised.  It  is  suggested  in  the  brief  that,  while 
in  the  hands  of  the  court,  it  may  be  considered  as  amended 
so  as  to  give  rise  to  the  contemplated  issue.  But  this  sugges- 
tion I  am  not  willing  to  put  in  force.  The  form  and  sub- 
stance in  pleading  are  so  closely  commingled  that  it  requires 
care  and  skill  to  adapt  the  one  to  the  other,  that  it  might  lead 
to  dissatisfaction,  if  the  court  should  undertake  to  make  the 
proposed  modification.  The  plea,  as  it  stands,  is  good  in 
substance,  as  it  alleges  that  part  of  the  moneys  in  question 
were  the  individual  moneys  of  Mr.  Sooy,  and  did  not  come 
to  him  as  treasurer.  Such  an  allegation,  however,  has  no 
office  in  the  case,  and  can  have  no  effect ;  and  as  it  is  asso- 
ciated with  a  statement  of  other  facts,  the   plea  should    be 
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struck  out  on  motion.  It  must,  however,  be  sustained  as- 
against  this  demurrer. 

The  eighth  plea  sets  up,  that  part  of  the  moneys  in  contro- 
versy consisted  of  dividends  on  certain  stocks  owned  by  the 
state  in  certain  corporations ;  and  that  by  the  law  of  the  state 
the  comptroller  is  required  to  draw  in  favor  of  the  treasurer 
upon  such  corporations  for  such  moneys ;  and  that  if  such 
moneys  were  paid  to  Mr.  Sooy,  they  were  paid  without  such 
drawing  by  the  comptroller,  and  were  paid  to  him  by  said 
corporations  in  their  own  way. 

It  is  obvious  that  this  plea  is  founded  on  the  idea  that^ 
under  no  possible  circumstances,  can  the  dividends  of  the 
stocks  owned  by  the  state  come  into  the  hands  of  its  treasurer 
as  a  part  of  the  public  moneys,  unless  such  moneys  shall  be 
drawn  upon  the  draft  of  the  comptroller.  But  I  think  this 
is  obviously  a  misconception  of  the  law.  The  statute  does  not 
make  this  form  necessary  in  every  case.  The  language  is 
that  the  comptroller  shall  thus  draw  in  favor  of  the  treasurer 
"  when  necessary."  Suppose  the  company  should  transmit 
to  the  treasurer  the  amount  of  the  dividends,  without  waiting^ 
for  the  comptroller's  draft,  and  the  treasurer  should  give  a 
receipt  therefor,  countersigned  by  the  comptroller,  can  there 
be  any  doubt  that  even  in  form  such  a  course  would  be 
strictly  statutable.  In  such  a  case  a  draft  would  not  be  neces- 
sary, and  the  direction  of  the  act  is,  that  a  draft  shall  be 
drawn  "when  necessary."  The  naked  allegation  of  this  plea, 
therefore,  that  the  money  was  not  received  on  the  draft  of  the 
comptroller  does  not  show  a  legal  defence.  This  plea  cannot 
be  sustained. 

In  the  tenth,  and  last  plea,  fraud  is  the  defence  disclosed. 

The  averments,  in  effect,  are — that  for  a  year  prior  to  the 
giving  of  the  bond  in  controversy,  Mr.  Sooy  had  been  treas- 
urer, "and  that  during  all  that  time  he,  the  said  Sooy,  had 
been  wanting  in  regularity  in  the  performance  of  his  duties 
as  such  treasurer,  and  in  the  keeping  of  his  accounts  as  such, 
and  had  at  various  times  embezzled  and  wasted  divers  sums 
of  money  of  them,  the  said  plaintiff,  and  applied  the  same  to- 
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his  own  use,  and  had  borrowed  from  divers  persons  divers 
suras  of  money,  in  the  name  of  the  plaintiff,  and  as  the  said 
treasurer,  but  in  reality  for  his  own  use,  and  had  been  a 
defaulter  to  the  plaintiff,  and  in  regard  of  the  moneys  in  his 
hands  as  such  treasurer,  all  which  ^vas  known  to  the  plaintiff 
and  to  the  comptroller  of  the  State  of  New  Jersey  for  the 
time  then  being,  and  apparent  upon  the  account  books  of  the 
said  treasurer,  and  thereby  known  to  said  comptroller,  but 
of  all  and  every  of  which  these  defendants,  at  the  time  of 
making  and  delivering  said  bond,  was  wholly  ignorant." 
And  these  defendants  say  that,  prior  to  the  sealing  and  deliv- 
ery of  said  bond,  and  on,  &c.,  the  defendants,  being  applied 
to  and  requested  to  become  such  securities,  made  inquiry 
of  the  said  comptroller  in  regard  to  the  integrity  and  business 
habits  of  said  Joscphus  Sooy,  Jr.,  and  as  to  the  manner  in 
which  he  had  fulfilled  the  duties  of  said  office,  &c. ;  but  these 
defendants  say,  that,  notwithstanding  the  premises,  the  said 
legidaiure  and  the  said  comptroller  did  not  make  known  to 
these  defendants,  or  either  of  them,  their  information  anJ 
knowledge  touching  the  integrity  and  business  habits  of  said 
Josephus  Sooy,  Jr ,  as  shown  by  him  in  his  said  office,  nor 
any  of  the  irregularities  or  defalcations  aforesaid,  but  not  only 
there  made  default,  but  averred  and  declared  to  said  defend- 
ants, and  each  of  them,  prior  to  the  making  of  said  bond,  and 
to  induce  them  to  execute  the  same,  that  said  Josephus  Sooy, 
Jr.,  was  a  man  of  integrity  and  good  business  habits,  and  had 
so  shown  himself  in  all  things  in  the  performance  of  his 
duties  as  such  treasurer,  whereupon  these  defendants  relying, 
&G.,  executed  the  bond,  &c. 

In  the  argument  touching  the  matters  thus  set  forth,  the 
principal  position  taken  by  the  counsel  of  the  defendants  was^ 
that  in  this  plea  concealment  of  material  facts  known  to  the 
state  was  shown,  and  which  facts,  if  divulged,  would  have 
prevented  this  contract  of  suretyship,  and  that  such  conceal- 
ment rendered  the  contract  void.  The  cases  illustrative  of 
the  duty  of  the  obligee  to  make  disclosure  of  facts  w^ithin  his 
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knowledge,  which  go  to  increase  the  risk  of  suretyship,  M-ere 
cited  and  pressed  upon  the  attention  of  the  court.  The  only- 
other  theme  of  debate  related  to  the  eifect  of  the  alleged  mis- 
representations of  the  comptroller.  But  the  slightest  exami- 
nation of  the  case  here  made  at  once  discloses  the  fact  that 
these  matters,  thus  argued,  are  mere  adjuncts,  immaterial  to 
the  substance  of  the  defence.  The  gravamen  of  the  plea  is, 
that  the  bond  in  question  was  obtained,  not  by  the  failure  to 
make  the  requisite  disclosure  of  facts  within  the  knowledge 
of  the  obligee,  but  by  active  deceit  and  express  falseliood. 
!Nor  is  it  stated  that  such  fraudulent  act  was  tliat  of  the 
comptroller  alone.  The  allegation  is  that  the  legislature, 
with  knowledge  that  Mr.  Sooy  had,  as  treasurer,  wasted  and 
•embezzled  tlie  moneys  of  the  state,  averred  and  declared  to 
the  defendants,  in  order  to  induce  them  to  sign  this  obliga- 
tion, that  "  said  Sooy  was  a  man  of  integrity  and  good  busi- 
ness habits,  and  had  so  shown  himself  in  all  things  in  the 
j)erformance  of  his  duties  as  such  treasurer."  In  the  pres- 
ence of  such  an  allegation  the  questions  as  to  the  eifect  of  con- 
cealment, and  with  respect  to  the  legal  power  of  the  comp- 
troller, became  matters  of  no  moment.  They  are  mere 
concomitants  of  the  principal  fact  above  stated,  and  are  in- 
.serted  with  so  loose  a  texture  that  they  cannot  be  separately 
considered.  The  legislature  was  unquestionably  the  agent  of 
th(!  state  in  the  transaction  embracing  the  reception  of  this 
bond,  and  if  such  agent,  in  the  course  of  such  business,  per- 
petrated the  fraud  here  alleged,  there  can  be  no  question  but 
that  the  instrument  obtained  by  it  is  void.  I  am  strongly 
inclined  to  the  opinion  that  the  true  rule  of  law  is  laid  down 
in  the  case  of  Lee  v.  Monroe,  7  Crunch  366,  in  which  it  is 
€aid  that  the  government  is  not  bound  by  the  declarations  of 
its  agent,  unless  it  clearly  appear  that  the  agent  was  acting 
strictly  within  the  scope  of  his  authority.  I  do  not  think 
that  gratuitous  information  given  by  a  public  officer,  or  his 
acts  or  assertions,  when  not  made  in  the  discharge  of  his 
duty,  can,  in  anywise,  affect  the  legal  rights  of  the  state. 
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But  the  facts  in  this  plea  place  the  defence  within  the  com- 
pass of  the  rule  thus  defined,  and,  consequently,  a  good  de- 
fence to  the  action  is  here  disclosed. 

The  demurrer  being  general  to  all  these  pleas,  must  be 
overruled. 

Cited  in  Wright  v.  Remington,  12  Vr.  53 ;  Ordinary  v.  Heishon,  13  Vr,  18. 


MAURICE    F.   MARSHALL  v.  JOSEPH  WELWOOD  AND  MEL- 
VILLE GAESIDE. 

The  owner  of  a  steam  boiler,  which  he  has  in  use  on  his  own  property, 
is  not  responsible,  in  the  absence  of  negligence,  for  the  damages  done 
by  its  bursting. 

Suit  for  damages  done  to  the  property  of  the  plaintiff  by 
the  bursting  of  a  boiler  of  a  steam  engine  on  the  adjoining 
property  of  the  defendant,  Welwood.  Garside,  the  other  de- 
fendant, had  sold  this  boiler  to  Welwood,  and  was  experi- 
menting with  it  at  the  time  of  the  explosion. 

The  case  came  before  the  court  on  a  motion  for  a  new 
trial,  the  verdict  having  gone  for  the  plaintiff  against  both 
defendants. 

Argued  at  February  Term,  1876,  before  Beasley,  Chief 
Justice,   and    Justices    Woodhull,    Vax  Syckel   and 

SCUDDER. 

Eor  the  motion,  J.  B.  Vredenburgh. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  judge,  at  the  trial  of  this 
cause,  charged,  among  other  matters,  that  as  the  evidence  in- 
contestably  showed  that  one  of  the  defendants,  Welwood,  was 
the  owner  of  the  boiler  which  caused  the  damage,  he  was 
liable  in  the  action,  unless  it  appeared  that  the  same  was  not 
being  run  by  him,  or  his  agent,  at  the  time  of  the  explosion. 
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The  proposition  propounded  was,  that  a  person  is  responsible 
for  the  immediate  consequences  of  the  bursting  of  a  steam 
boiler,  in  use  by  him,  irrespective  of  any  question  as  to  neg- 
ligence or  want  of  skill  on  his  part. 

This  view  of  the  law  is  in  accordance  with  the  principles 
maintained,  with  great  learning  and  force  of  reasoning,  in 
some  of  the  late  English  decisions.  In  this  class  the  leading 
case  is  that  of  Fletcher  v.  Rylands,  L.  R.,  1  Exch.  265,  which 
was  a  suit  on  account  of  damage  done  by  water  escaping  on 
to  the  premises  of  the  plaintiif  from  a  reservoir  which  the  de- 
fendant had  constructed,  with  due  care  and  skill,  on  his  own 
land.  The  judgment  was  put  on  a  general  ground,  for  the 
court  said  :  ''  We  think  the  true  rule  of  law  is,  that  the  per- 
son who,  for  his  own  purposes,  beings  on  his  lands  and  col- 
lects and  keeps  there  anything  likely  to  do  mischief,  if  it 
escapes,  must  keep  it  in  at  his  peril,  and  if  he  does  not  do  so, 
is  prima  facie  answerable  for  all  the  damage  which  is  the 
natural  consequence  of  its  escape."  This  result  was  deemed 
just,  and  was  sought  to  be  vindicated  on  the  theory  that  it  is 
but  reasonable,  that  a  pei"son  who  has  brought  something  on 
his  own  property  which  was  not  naturally  there,  harmless  to 
others,  so  long  as  it  is  confined  to  his  own  property,  but 
which  he  knows  to  be  mischievous  if  it  gets  on  his  neighbor's, 
should  be  obliged  to  make  good  the  damage  which  ensues,  if 
he  does  not  succeed  in  confining  it  to  his  own  property.  This 
principle  would  evidently  apply  to,  and  rule,  the  present 
case;  for  water  is  no  more  likely  to  escape  from  a  reservoir 
and  do  damage,  than  steam  is  from  a  boiler ;  and,  therefore, 
if  he  who  collects  the  former  force  upon  his  property,  and 
seeks,  with  care  and  skill,  to  keep  it  there,  is  answerable  for 
his  want  of  success,  so  is  he  who,  under  similar  conditions, 
endeavors  to  deal  with  the  latter.  There  is  nothing:  unlawful 
in  introducing  water  into  a  properly  constructed  reservoir  on 
a  person's  own  land,  nor  in  raising  steam  in  a  boiler  of  proper 
quality ;  neither  act,  when  performed,  is  a  nuisance  per  se ; 
and  the  inquiry  consequently  is,  whetlier  in  the  doing  of  such 
lawful  act  the  party  who  does  it  is  an  insurer  against  all 
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flaws  in  the  apparatus  employed,  no  matter  how  secret,  or 
unascertainable  by  the  use  of  every  reasonable  test,  such  flaws 
may  be.  This  English  adjudication  takes  the  affirmative 
side  of  the  question,  conceding,  however,  that  the  subject  is 
not  controlled  by  any  express  decision,  and  that  it  is  to  be 
investigated  with  reference  to  the  general  grounds  of  juris- 
prudence. I  have  said  the  doctrine  involved  has  been  learnedly 
treated,  and  the  decision  is  of  great  weight,  and  yet  its  reason- 
ing has  failed  to  convince  me  of  the  correctness  of  the  result 
to  which  it  leads,  and  such  result  is  clearly  opposed  to  the 
course  which  judicial  opinion  has  taken  in  this  country.  The 
fallacy  in  the  process  of  argument  by  which  judgment  is 
reached  in  this  case  of  Fletcher  v.  Rylands,  appears  to  me  to 
consist  in  this :  that  the  rule  mainly  applicable  to  a  class  of 
cases  which,  I  think,  should  be  regarded  as,  in  a  great  degree, 
exceptional,  is  amplified  and  extended  into  a  general,  if  not 
universal,  principle.  The  principal  instance,  upon  which 
reliance  is  placed,  is  the  well  known  obligation  of  the  owner 
of  cattle,  to  prevent  them  from  escaping  from  his  land  and 
doing  mischief.  The  law  as  to  this  point  is  perfectly  settled, 
and  has  been  settled  from  the  earliest  times,  and  is  to  the 
effect,  that  the  owner  must  take  charge  of  his  cattle  at  his 
peril,  and  if  they  evade  his  custody  he  is,  in  some  measure, 
3'esponsible  for  the  consequences.  This  is  the  doctrine  of  the 
Year  Books,  but  I  do  not  find  that  it  is  grounded  in  any 
theoretical  principle,  making  a  man  answerable  for  his  acts 
or  omissions,  without  regard  to  his  culpability.  That  in  this 
particular  case  of  escaping  cattle '  so  stringent  an  obligation 
upon  the  owner  should  grow  up,  was  not  unnatural.  That 
the  beasts  of  the  land-owner  should  be  successfully  restrained, 
was  a  condition  of  considerable  importance  to  the  unmolested 
enjoyment  of  property,  and  the  right  to  plead  that  the  escape 
had  occurred  by  inevitable  accident,  would  have  seriously 
impaired,  if  it  did  not  entirely  frustrate,  the  process  of  dis- 
tress damage  feasant.  Custom  lias  had  much  to  do  in  giving 
shape  to  the  law,  and  what  is  highly  convenient  readily  runs 
into  usage,  and  is  accepted  as  a  rulo.     It  would   but  rarely 
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occur  that  cattle  would  escape  from  a  vigilant  owner,  and  in 
this  instance  such  rare  exceptions  seem  to  have  passed  un- 
noticed, for  there  appears  to  be  no  example  of  the  point  hav- 
ing been  presented  for  judicial  consideration;  for  the  conclu- 
sion of  the  liability  of  the  unnegligent  owner  rests  in  dicta, 
and  not  in  express  decision.  But  waiving  this,  there  is  a 
consideration  which  seems  to  me  to  show  that  this  obligation 
which  is  put  upon  the  owner  of  errant  cattle,  should  not  be 
taken  to  be  a  principle  applicable,  in  a  general  way,  to  the 
use  or  ownership  of  property,  which  is  this :  that  the  owner 
of  such  cattle  is,  after  all,  liable  only  sub  modo,  for  the  injury 
done  by  them,  that  is,  he  is  responsible,  with  regard  to  tame 
beasts  who  have  no  exceptionally  vicious  disposition  so  far  as 
is  known,  for  the  grass  they  eat  and  such  like  injuries,  but 
not  for  the  hurt  they  may  inflict  on  the  person  of  others — a 
restriction  on  liability  which  is  hardly  consistent  with  the 
notion  that  this  class  of  cases  proceeds  from  a  principle  so' 
wide  as  to  embrace  all  persons  whose  lawful  acts  produce, 
without  fault  in  them,  and  in  an  indirect  manner,  ill  results 
which  disastrously  aifect  innocent  persons.  If  the  principle 
ruling  these  cases  was  so  broad  as  this,-  conformity  to  it  would 
require  that  the  person  being  the  cause  of  the  mischief  should 
stand  as  an  indemnifier  against  the  whole  of  the  damage.  It 
appears  to  me,  therefore,  that  this  rule  which  applies  to  dam- 
age done  by  straying  cattle,  was  carried  beyond  its  true 
bounds,  when  it  was  appealed  to  as  proof  that  a  person  in  law 
is  answerable  for  the  natural  consequences  of  his  acts,  such 
acts  being  lawful  in  themselves,  and  having  been  done  with 
proper  care  and  skill. 

The  only  other  cases  which  were  referred  to  in  support  of 
the  judgment  under  consideration,  were  those  of  a  man  who 
was  sued  for  not  keeping  the  wall  of  his  privy  in  repair  to 
the  detriment  of  his  neighbor,  being  the  case  of  Tenant  v. 
Golding,  1  Salk.  21,  and  several  actions  which  it  is  said 
had  been  brought  against  the  owners  of  some  alkali  works  for 
damages  alleged  to  have  been  caused  by  the  chlorine  fumes 
escaping  from  their  works,  which  works,  the  case  showed. 
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had  been  erected  upon  the  best  scientific  principles.  But  I 
am  compelled  to  think  that  these  cases  are  but  a  slender  basis 
for  the  large  structure  put  upon  it.  The  case  of  Tenant  v. 
Golding  presented  merely  the  question  whether  a  land-owner 
is  bound  in  favor  of  his  neighbor  to  keep  the  wall  of  his  privy 
in  repair,  and  the  court  held  that  he  was,  and  that  he  was  re- 
sponsible if,  for  want  of  such  reparation,  the  filth  escaped  on 
the  adjoining  land.  No  question  was  mooted  as  to  his  liability 
in  case  the  privy  had  been  constructed  with  care  and  skill  with 
a  view  to  prevent  the  escape  of  its  contents,  and  had  been  kept 
in  a  state  of  repair.  Not  to  repair  a  receptacle  of  this  kind 
when  it  was  in  want  of  repairs  was,  in  itself,  a  prima  facie 
case  of  negligence,  and  it  seems  to  me  that  all  the  court 
decided  was  to  hold  so. 

But  this  consideration  is  also  to  be  noticed,  both  with 
respect  to  this  last  case,  and  that  of  the  injurious  fumes  from 
the  alkali  works,  that  in  truth  they  stand  somewhat  by  them- 
selves, and  having  this  peculiarity :  that  the  things  in  their 
nature  partake  largely  of  the  character  of  nuisances.  Take 
the  alkali  works  as  an  example.  Placed  in  a  town,  under 
ordinary  circumstances,  they  would  be  a  nuisance.  When 
the  attempt  is  made  by  scientific  methods  to  prevent  the 
escape  of  the  fumes,  it  is  an  attempt  to  legalize  that  which  is 
illegal,  and  the  consequence  is,  it  may  well  be  held  that, 
failing  in  the  attempt,  the  nuisance  remains. 

I  cannot  agree  that,  from  these  indications,  the  broad  doc- 
trine is  to  be  drawn  that  a  man  in  law  is  an  insurer  that  the 
acts  which  he  does,  such  acts  being  lawful  and  done  with 
care,  shall  not  injuriously  affect  others.  The  decisions  cited 
are  not  so  much  examples  of  legal  maxims  as  of  exceptions 
to  such  maxims ;  for  they  stand  opposed,  and  in  contrast  to- 
principles  which  it  seems  to  me  must  be  considered  much 
more  general  in  their  operation  and  elementary  in  their 
nature. 

The  common  rule,  quite  institutional  in  its  character,  is 
that,  in  order  to  sustain  an  action  for  a  tort,  the  damage  com- 
plained of  must  have  come  from  a  wrongful  act.     Mr.  Addi- 
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son,  in  his  work  on  Torts,  Vol.  I,  p.  3,  very  correctly  states 
this  rule.  He  says  :  "  A  man  may,  however,  sustain  grievous 
damage  at  tiie  hands  of  another,  and  yet,  if  it  be  the  result  of 
inevitable  accident,  or  a  lawful  act,  done  in  a  lawful  manner, 
without  any  carelessness  or  negligence,  there  is  no  legal  injury, 
and  no  tort  giving  rise  to  an  action  for  damages."  Among 
other  examples,  he  refers  to  an  act  of  force,  done  in  necessary 
self-defence,  causing  injury  to  an  innocent  bystander,  which 
he  characterizes  as  damnum  sine  injuria — "  for  no  man  does 
wrong  or  contracts  guilt  in  defending  himself  against  an 
aggressor."  Other  instances  of  a  like  kind  are  noted,  such 
as  the  lawful  obstruction  of  the  view  from  the  windows  of 
dwelling-houses  ;  or  the  turning  aside,  to  the  detriment  of 
another,  the  current  of  the  sea  or  river,  by  means  of  walls  or 
dikes.  Many  illustrations,  of  the  same  bearing,  are  to  be 
found  scattered  through  the  books  of  reports.  Thus,  Dyer 
25  6,  says :  "  That  if  a  man  have  a  dog  which  has  killed 
sheep,  the  master  of  the  dog,  being  ignorant  of  such  quality  and 
property  of  the  dog,  the  master  shall  not  be  punished  for  that 
killing."  This  case  belongs  to  a  numerous,  well  known  class, 
where  animals  which  are  usually  harmless  do  damage,  the  de- 
cisions being  that,  under  such  conditions,  the  owners  of  the 
animals  are  not  responsible.  Akin  to  these  in  principle,  are 
cases  of  injuries  done  to  innocent  persons  by  horses  in  the 
charge  of  their  owners,  becoming  ungovernable  by  reason  of 
unexpected  causes ;  or  where  a  person  in  a  dock  was  struck 
.by  the  falling  of  a  bale  of  cotton  which  the  defendants'  ser- 
vants were  lowering,  (Scott  v.  London  Dock  Co.,  3  II.  &  C. 
•596  ;)  or  in  cases  of  collision,  either  on  land  or  sea.  Ham- 
unack  v.  White,  11  C.  B.  {N.  8.)  588. 

It  is  true  that  these  cases  of  injury  done  to  personal  prop- 
erty, or  to  persons,  are,  in  the  case  of  Fletcher  v.  Rylands, 
sought  to  be  distinguished  from  other  damages,  on  the  ground 
that  they  are  done  in  the  course  of  traffic  on  the  highways, 
whether  by  land  or  sea,  which  cannot  be  conducted  without 
■exposing  those  whose  persons  or  property  are  near  it  to  some 
inevitable  risk.     But  this  explanation  .is  not  sufficiently  com- 
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prehensive,  for,  if  a  frightened  horse  should,  in  his  flight, 
break  into  an  enclosure,  no  matter  how  far  removed  from  the 
highway,  the  owner  would  not  be  answerable  for  the  damage 
done.  Nor  is  the  reason  upon  which  it  Kests  satisfactory,  for, 
if  traffic  cannot  be  carried  on  without  some  risk,  why  can  it 
not  be  said  with  the  same  truth,  that  the  other  affairs  of  life, 
though  they  be  transacted  away  from  the  highways,  canjiot 
be  carried  on  without  some  risk ;  and  if  such  risk  is,  in  the 
one  case,  to  be  borne  by  innocent  persons,  why  not  in  the 
other  ?  Business  done  upon  private  property  may  be  a  part 
of  traffic  as  well  as  that  done  by  the  means  of  the  highway, 
and  no  reason  is  perceived  why  the  same  favor  is  not  to  be 
extended  to  it  in  both  situations.  But,  besides  this,  the 
reason  thus  assigned  for  the  immunity  of  him  who  is  the  un- 
willing producer  of  the  damage  has  not  been  the  ground  on 
which  the  decisions  illustrative  of  the  rule  have  been  put ; 
that  ground  has  been  that  the  person  sought  to  be  charged 
had  not  done  any  unlawful  act.  Everywhere,  in  all  the 
branches  of  the  law,  the  general  principle,  that  blame  must  be 
imputable  as  a  ground  of  responsibility  for  damage  proceeding 
from  a  lawful  act,  is  apparent.  A  passenger  is  injured  by  the 
breaking  of  an  axle  of  a  public  conveyance  ;  the  carrier  is  not 
liable,  unless  negligence  can  be  shown.  A  man's  guest  is 
hurt  by  the  falling  of  a  chandelier :  a  suit  will  not  lie  against 
the  host,  without  proof  that  he  knew,  or  ought  to  have  known 
of  the  existence  of  the  danger.  If  the  steam  engine  which 
did  the  mischief  in  the  present  case  had  been  in  use  in  driving 
a  train  of  cars  on  a  railroad,  and  had,  in  that  situation,  ex- 
ploded, and  had  inflicted  injuries  on  travellers  or  bystanders, 
it  could  not  have  been  pretended  that  such  damage  was  action- 
able, in  the  absence  of  the  element  of  negligence  or  unskilful- 
ness.  By  changing  the  place  of  the  accident  to  private  prop- 
erty, I  cannot  agree  that  a  diffijrent  rule  obtains. 

It  seems  to  me,  therefore  that  in  this  case  it  was  necessary 
to  submit  the  matter,  as  a  question  of  fact  for  the  jury, 
■whether  the  occurrence  doing  the  damage  complained  of,  was 
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the  product  of  pure  accident,  or  the  result  of  want  of  care  or 
skill  on  the  part  of  the  defendant  or  his  agents. 

This  view  of  the  subject  is  taken  in  the  American  de- 
cisions. A  case,  in  all  respects  in  point,  is  that  of  Losse  v. 
Buchanan,  51  N.  Y.  476.  The  facts  were  essentially  the 
same  with  those  of  the  principal  case.  It  was  an  action 
growing  out  of  the  explosion  of  a  steam  boiler  upon  private 
property,  and  the  ruling  was  that  such  action  could  not  be 
sustained  without  proof  of  fault  or  negligence.  In  that  report 
the  line  of  cases  is  so  fully  set  out  that  it  is  unnecessary  here 
to  repeat  them. 

The  rule  should  be  made  absolute. 


MAKIA  FIELD  v.  MARTIN  C.  POST. 

1.  If  the  goods  in  replevin  are  retained  by  the  defendant,  a  claim  of  prop- 
erty being  made,  and  a  bond  given,  the  plaintiflf  may  have  the  value 
of  the  goods  embraced  in  the  damages. 

2.  Such  judgment  for  damages  will  be  absolute,  and  there  can  be  no 
return  of  the  goods  in  its  discharge. 

3.  When  each  party  in  replevin  partly  succeeds  on  a  plea  of  title,  each 
is  entitled  to  costs. 

Replevin  for  certain  household  articles.  The  defendant 
retained  these  goods,  making  claim  of  property,  and  giving 
bond. 

The  pleas  were  non  cepit  as  to  all  of  the  goods  and  property 
in  himself  as  to  part.  The  jury  found  for  the  plaintiff  as  to 
all  the  goods  to  which  the  defendant  had  not  pleaded  prop- 
erty, and  as  to  part  of  those  to  which  he  had  so  pleaded ;  and 
as  to  the  residue,  they  said  they  were  the  joint  property  of 
the  plaintiff  and  defendant,  and  they  assessed  the  value  of  the 
goods  for  which  they  found  in  favor  of  the  plaintiff,  and 
damages  for  their  detention. 
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Upon  this  verdict  both  parties  claimed  costs,  and  the  de- 
fendant insisted  that  the  judgment  of  the  plaintiff  must  be  for 
a  return,  or  for  the  value  (in  the  alternative)  and  damages, 
so  that  he  might  make  return  in  satisfaction  of  the  value, 
while  the  plaintiff  insisted  that  her  judgment  must  be  for  the 
value  and  damages,  and  that  no  return  could  be  made  except 
at  her  option. 

The  case  was  sent  from  the  Passaic  Circuit  Court  for  an 
advisory  opinion. 

Argued  at  February  Term,  1876,  before  Beasley,  Chief 
Justice,  and  Justices  Woodhull,  Van  Syckel  and  Scud- 

DER. 

For  the  plaintiff,  John  C.  Paulison. 

For  the  defendant,  S.  Tuttle  and  J.  W.  Griggs. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.     On  the  issue  of  non  eepit,  the 
finding  is  for  the  plaintiff,  and,  on  the  plea  of  property,  a 
part  of  the  chattels  are  found  to  be  his.     Under  such  condi- 
tions, according  to  the  common  law  procedure,  the  plaintiff 
would  have  been  entitled  at  the  trial,  if  his  declaration  had 
been  in  the  detinet—ihoi  is,  had  charged  a  detention  of  the 
articles  in  dispute  up  to  the  time  of  trial,  to  have  the  value 
of  such  articles  embraced  in  the  verdict.     On  the  other  hand^ 
if  he  had  declared  only  in  the  detinuiL  that  is,  had  charged 
a  detention  against  sureties  and  pledges,  which  means  a  deten- 
tion until  a  delivery  of  the  goods  under  the  writ  of  replevin 
to  the  sheriff,  the  verdict  could  not  have  embraced  the  value 
of  the  goods.     A  charge  of  a  detention  in  the  past  tense  im- 
plies that  the  plaintiff  has  had  his  goods  returned  to  him ; 
and,  consequently,  by  force  of  such  a  charge,  damages  for  the 
taking  only  was  the  proper  measure  of  compensation ;  while 
a  charge  in  the  present  tense  implied  that  the  replevin  had 
been  inoperative  to  work  a  restoration  of  the  property ;  and^ 
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<X)nsequently,  its  value  was  awarded  to  him  in  the  form  of 
damages.  4  Bacon's  Ab.,  tit.  Replevin;  Frazier  v,  Freder- 
icks, 4  Zah.  170.  Such  judgment  for  damages,  including  the 
value  of  the  chattels  in  question,  was  absolute  in  its  nature, 
and  it  could  not  be  settled  or  affected  by  an  offer  to  deliver 
up  the  property. 

Such  was  the  ancient  mode  of  proceeding.  In  the  present 
case  the  plaintiff  has  a  verdict  for  damages,  which  includes  the 
value  of  the  goods,  where  the  title  is  found  to  be  in  him.  It 
does  not  appear  whether  a  past  or  continuing  detention  is  laid 
in  the  pleading,  but  it  was  shown  on  the  trial  that  the  deten- 
tion, in  point  of  fact,  was  continuing,  as  the  defendant,  in 
frustration  of  the  replevin  writ,  had  put  in  a  claim  to  the 
property,  and  had  given  the  requisite  bond.  On  the  doing 
of  this,  the  statute  directs  the  property  to  be  surrendered  to 
the  defendant,  and  in  the  tenth  section,  further  directs  that, 
thereupon,  the  "  said  suit  shall  be  proceeded  in  and  determined 
in  the  same  manner,  in  all  respects,  as  if  such  claim  of  proji- 
erty  had  not  been  made;  and,  if  the  plaintiff  recover,  the 
jury  empaneled  to  try  the  issue  or  to  ascertain  the  damages, 
shall  find  the  value  of  the  goods  and  chattels,  as  well  as  the 
damages  of  the  plaintiff,  and  the  plaintiff  shall  have  judgment 
thereon  in  damages,  as  well  for  the  value  of  the  goods  and 
■chattels,  as  for  the  taking  and  detaining."  It  was  by  force 
of  this  statutory  regulation  that  the  value  of  the  chattels  was 
included  in  the  damages;  and  now  a  question  is  made  as  to 
the  effect  of  the  judgment  to  be  entered  on  this  verdict,  the 
defendant  claiming  that  such  judgment  should  be  conditional, 
to  the  effect  that,  either  the  goods  must  be  returned,  or  the 
damages  paid.  But  there  is  no  color  in  the  act  for  such  a 
construction.  The  provision  is  for  a  judgment  for  damages, 
including  the  value  of  the  chattels,  and  not  for  such  damages 
or  for  a  return  of  the  chattels.  Nor  is  the  object  of  this  pro- 
vision either  obscure  or  impolitic.  As  has  been  already 
shown,  if  the  goods  were  not  delivered  in  the  writ  of  replevin, 
the  common  law  authorized  a  judgment  for  their  value;  and 
where  the  statute  authorizes  such  withholding  on  the  giving 
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of  a  bond,  there  seems  no  reason  why  the  same  result  should 
not  follow.  In  both  cases,  the  wrong  done  to  the  plaintiff  is 
the  same,  i.  e.,  he  is  kept  out  of  the  possession  of  his  property 
for  the  same  period  of  time.  The  defendant,  in  the  appointed 
mode,  may  prevent  the  plaintiff  from  taking  immediate  pos- 
session of  his  goods,  but  he  must  do  this  at  the  peril  of  being- 
treated  as  a  trespasser,  and  having  a  judgment  taken  against 
him  for  their  value.  The  statute  simply  puts  the  defendant,, 
in  this  particular,  on  the  footing  of  the  old  law,  superadding- 
to  this  liability  the  obligation  to  give  a  bond.  Nor  is  this 
burthen  peculiar  to  the  defendant,  for  a  similar  one,  by  the 
same  act,  is  imposed  on  the  plaintiff.  By  section  twenty-five 
when  the  goods  are  delivered  to  the  plaintiff  under  the  writ, 
if  the  defendant  succeeds  in  the  suit,  he  is  empowered  to  take 
judgment  for  the  value  of  the  goods,  as  well  as  for  damages  for 
their  taking  ;  the  policy  of  the  law  being  to  subject  both  the 
taker  and  retainer  of  the  chattels  to  this  peril.  And  it  will  be 
observed  that  in  each  of  the  two  cases,  there  is  a  bond  required,, 
which  stands  as  a  cumulative  remedy  to  the  judgment  thus^ 
authorized.  It  was  suggested  in  the  brief  of  counsel  that,  if 
the  present  judgment  should  stand,  comprehending  in  the 
damages  the  value  of  the  goods,  that  the  defendant's  bond 
might  still  be  enforced  ;  but  the  plaintiff  can  have  only  one 
satisfaction,  and  the  court,  under  the  power  which  it  possesses 
to  prevent  all  abuse  of  its  proceedings,  would  see  to  it  that 
nothing  more  than  this  was  obtained.  The  right  to  control, 
in  a  summary  way,  the  security  which  a  party  to  a  suit  has- 
been  required  to  give  in  a  course  of  law,  is  a  well  known 
judicial  attribute.  It  is  thus  that  supervision  is  exercised 
over  the  proceedings  on  recognizances  and  bail  bonds.  Solomon 
ads.  Gregory,  4:  Harr.  115.  Although,  therefore,  under  cer- 
tain conditions,  the  plaintiff  and  the  defendant  in  a  replevia 
suit  have  each  a  double  remedy,  they  can  carry  only  one  of  such 
remedies  to  an  indemnifying  result ;  the  court  will  not  permit 
more  than  this  ;  but  they  have  the  right  to  select  which 
remedy  they  will  push  to  this  successful  conclusion. 
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In  the  present  case  the  plaintiff  should  be  allowed,  at  his 
option,  to  recover  by  execution  the  amount  of  the  damages 
awarded  to  him,  or  to  pursue  his  remedy  on  the  bond. 

With  regard  to  the  costs,  each  party,  in  my  opinion,  is 
entitled  to  them.  In  replevin  both  parties  are  actors,  and 
when  the  defendant  succeeds,  on  a  plea  of  title,  either  in 
whole  or  in  part,  his  judgment  is  de  retorno  habendo,  and  that 
the  goods  are  irreplevisable  forever.  In  this  case,  it  seems  to 
me  that  the  proper  judgment  on  the  side  of  the  defence 
would  be  an  entry  reciting  the  findmg  of  the  jury  as  to  the 
specified  articles  in  the  defendant's  favor,  and  that  there  was 
a  statutory  retention  of  them  by  him,  and  adjudging  that  he 
retain  the  same  to  hold  to  him  irreplevisable  forever,  and 
that  he  have  his  costs.  The  defendant's  title  to  cost  does  not 
depend  on  the  value  of  the  property  given  by  the  verdict  to 
him ;  the  subject  is  regulated  by  the  twenty-seventh  section 
of  the  replevin  act,  which  provides,  "  that  in  all  actions  of 
replevin,  except  where  a  distress  has  been  made,  if  the  plain- 
tiff be  non-suited,  or  a  verdict  be  found  in  favor  of  the  de- 
fendant, the  defendant  shall  recover  his  damages  and  costs 
against  the  plaintiff,  if  the  plaintiff  would  have  recovered 
damages  and  costs,  if  he  had  succeeded  in  the  action."  In 
the  present  case  the  plaintiff  succeeding  was  entitled  to  costs, 
and,  consequently,  the  defendant  is  in  a  position  to  claim  the 
benefits  of  this  act.  The  result  awarding  costs  to  each  side 
is  entirely  just ;  neither  party  was  wholly  right,  nor  either 
wholly  wrong;  costs,  in  our  system,  belong  to  the  victor. 

Cited  in  Lindner  v.  Teeteo,  12  Vr.  256;  WiUiamson  v.  N.  J.  South.  B.  R. 
Co.,  2  Stew.  322. 


JOHN  E.  HOAGLAND  ads.  PETER  R.  HALL. 

There  is  nothing  illegal  in  an  agreement  to  transfer  a  license  to  keep 
an  inn,  although  the  license  after  its  transfer  will  be  inoperative. 
A  party  agreeing  to  take  an  assignment  of  a  lease,  is  not  bound  to  take 
an  assignment  which  contains  a  covenant  on  his  part  to  pay  the  rents 
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and  perform  the  covenants  stipulated  for  in  the  lease,  as  such  a  cove- 
nant imposes  a  burthen  not  agreed  to  be  assumed  by  him. 
A  suit  will  not  lie  on  a  check  given  in  part  payment  of  the  considera- 
tion for  the  assignment  of  a  lease,  a  legal  tender  having  been  made  of 
such  assignment,  if  before  suit  brought  the  assignor  has  parted  with 
the  leased  premises  to  a  third  party. 


This  was  a  case  certified  from  the  Circuit  Court  of  the 
county  of  Essex. 

These  were  the  facts:  On  27th  May,  1875,  Hall,  the  plain- 
tiff, and  Hoagland,  the  defendant,  entered  into  articles  of 
agreement  under  seal  whereby  the  plaintiff  agreed  to  "  well 
and  sufficiently  convey"  to  the  defendant,  his  heirs  and 
assigns,  "  by  bill  of  sale,"  and  "  by  deed  of  assignment,"  as- 
signing the  lease  of  the  premises,  &c.,  and  all  the  goods  and 
chattels  as  mentioned  and  described  in  the  schedule  hereto 
annexed,  written  in  lead  pencil.  Said  bill  of  sale  and  assign- 
ment to  be  made  on  the  1st  June  then  next.  The  schedule 
in  pencil  annexed  to  the  agreement  included  in  it  "  the  licenses 
of  the  house." 

On  his  part  the  defendant  agreed  to  pay,  as  the  purchase 
money,  |2000,  as  follows:  |500  on  the  day  of  executing 
agreement ;  $500  on  or  before  the  1st  day  of  June  then  next, 
and  the  remaining  $1000  in  an  endorsed  note,  dated  1st  June, 
1875,  payable  in  four  months. 

Upon  the  execution  of  the  agreement  the  defendant  gave 
the  plaintiff  his  check,  dated  27th  J\Iay,  1875,  upon  the  First 
National  Bank,  at  Somerville,  for  $500. 

This  was  the  check  sued  on — the  action  being;  commenced 
on  the  30th  June,  1875. 

The  assignment  of  the  lease  which,  with  a  bill  of  sale  of 
the  goods,  was  duly  tendered  on  the  1st  of  June,  contained 
this  clause  :  "  That  the  said  John  E.  Hoagland  doth  pay  the 
rent  at  the  time  the  same  becomes  due,  and  that  he  does  well 
and  truly  keep  and  perform  all  the  covenants  and  agreements 
contained  in  said  lease  to  be  kept  and  performed  on  my 
(Hall's)  part."  At  the  time  of  the  tender  this  clause  was 
objected  to  by  the  defendant,  and  he  required  it  to  be  struck 
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out.  This  the  plaintiff  declined  to  do,  and  the  papers  were 
not  delivered  on  either  side. 

On  the  10th  June,  1875,  by  agreement  of  that  date,  the 
plaintiff  let  to  one  V.  F.  the  sitting-room,  dining-room, 
kitchen,  with  the  use  of  the  furniture  in  the  dining-room, 
kitchen,  and  five  bed-rooms,  for  nine  months  and  ten  days,, 
from  the  25th  June,  1875,  and  on  that  day  V.  F.  took  pos- 
session. On  25th  Sej)tember,  1875,  the  defendant  sold  his 
interest  in  premises  to  one  V. 

Under  the  direction  of  the  court,  a  general  verdict  was 
given  for  the  plaintiff,  the  following  questions  being  reserved 
for  the  Supreme  Court : 

1.  Whether  the  plaintiff  was  prevented  from  recovering, 
because  incapable  of  performing  his  part  of  the  contract,  for 
the  reason  that  the  license  was  not  assignable  ? 

2.  Whether  the  assignment  tendered  was  such  as,  by  the 
agreement,  the  plaintiff  was  bound  to  tender? 

3.  Whether  the  right  of  the  plaintiff  to  recover  upon  the 
check  was  afiected  by  the  lease  or  assignment  to  V.  F.  or 

v.? 

Argued  at  February  Term,  1876,  before  Beasley,  Chief 
Justice,  and  Justices  Woodhull,  Van  Syckel,  and  Scud- 

DER. 

For  the  defendant,  /.  R.  Emery. 
For  the  plaintiff,  Ludlow  McCarter. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  defendant  agreed  to 
give  $2000,  in  consideration  of  the  assignment  of  a  certain 
lease,  and  the  sale  and  transfer  to  him  of  certain  personal 
property.  The  check  in  suit  was  given  in  part  payment  of 
this  consideration  money. 

Among  the  articles  agreed  to  be  thus  sold  and  transferred 
was  a  license  to  ksep  an  inn,  granted  under  the  laws  of  this 
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state,  and  the  first  question  propounded,  for  the  consideration 
of  this  court  is,  whether  a  recovery  in  this  action  is  prevented, 
for  the  reason  that  the  plaintiff  was  incapable  of  performing 
this  part  of  his  contract,  inasmuch  as  this  license  was  not 
assignable. 

The  point  of  the  objection  thus  taken  was,  that  although 
the  plaintiff  was  willing  and  ready,  at  the  time  appointed,  to 
make  this  assignment,  that  he  could  not  do  so,  because  such 
act  would  have  been  illegal. 

This  objection  rests  on  the  fallacy  of  assuming  that  the 
plaintiff  agreed  to  transfer  to  the  defendant  a  license,  which, 
as  such,  would  be  operative  in  his  hands.  But  this  was  not 
so ;  we  are  bound  to  consider  that  both  of  these  contracting 
parties  knew  what  the  law  was,  and  ^vere  aware  that  this 
paper  would  not  be  efficacious  as  a  license  after  a  transfer  of 
it ;  and  the  consequence  is,  it  stands  as  an  incontestable  fact 
that  the  defendant,  when  he  stipulated  for  the  license,  did 
not  expect  to  keep  an  inn  by  virtue  of  it.  The  transfer  of  it 
would  have  been  a  legal  act ;  the  use  of  it  as  a  warrant  to 
keep  an  inn  would  have  been  illegal.  The  language  of  the 
statute  is :  "  No  license  shall  entitle  any  person  to  keep  an 
inn  and  tavern  in  any  other  place  than  that  in  which  it  was- 
first  kept,  by  virtue  of  such  license ;  and  such  license,  with 
regard  to  all  other  places  and  persons,  shall  be  void."  The- 
court  must  charge  the  defendant  with  a  knowledge  of  this 
law,  and  it  thus  becomes  certain  that  what  he  sought  was  the 
acquisition  of  a  paper  which  would  be  absolutely  ineffectual 
as  an  authority  to  keep  a  tavern.  He  may  have  thought 
this  in  some  way  beneficial,  as  in  a  future  application  to  have 
his  house  licensed  as  an  inn ;  but  whatever  his  motive,  or 
want  of  motive,  there  was  nothing  illegal  in  the  thing,  and 
it  will  not,  consequently,  avoid  the  contract.  "  Where  a 
party  obtains  what  he  contracted  for,"  says  the  court,  in  the 
case  of  Faifs  AdmWs  v.  Richards  et  al,  21  Wend.  626,  "  he 
cannot  annul  his  contract  on  the  ground  that  what  he  received 
is  valueless,  unless  he  shows  fraud  or  misapprehension  in 
respect  to  the  subject  matter  of  the  contract." 

Vol.  IX;  z 
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The  authorities  cited,  in  behalf  of  the  defence  on  this 
point,  are  not  relevant.  They  are  all  cases  in  which  the  party 
seeking  to  enforce  the  agreement  had  not  been  able  to  do,  on 
his  part,  that  which  he  had  undertaken  to  do. 

The  second  question,  an  answer  to  which  is  asked  of  this 
court,  is,  whether  the  assignment  tendered  was  such  as  by  the 
agreement  the  plaintiff*  was  bound  to  tender. 

The  case  sent  to  this  court  shows  that  on  the  day  fixed  for 
performance,  the  plaintiff"  tendered  an  assignment  of  the  lease 
in  question,  and  that  embodied  in  such  assignment  there  was 
a  stipulation  that  the  defendant  would  pay  the  rent  at  the 
time  the  same  should  become  due,  and  that  he  would  keep 
and  perform  all  the  covenants  and  agreements  to  be  kept  and 
performed  on  the  part  of  the  lessee. 

By  his  covenant  to  purchase  this  lease,  the  defendant  had 
agreed  to  become  the  assignee  of  it — that  is,  to  take  upon 
himself  all  the  rights  and  liabilities  which  appertained  to  that 
relation.  What  such  liabilities  were,  was  a  matter  of  law  ; 
he  was  bound  to  assume  them ;  he  was  not  bound  to  assume 
anything  more.  But  it  is  impossible  to  deny  that  the  stipu- 
lation interpolated  into  this  assignment  does  not  impose  a 
greater  burthen  than  a  naked  assignment  would  have  carried 
with  it.  As  assignee  he  could  not  have  been  compelled  to 
perform,  speaking  generally,  the  covenants  of  the  lessee,  nor 
to  pay  the  rent  under  all  circumstances.  The  law  is  clear 
upon  this  point,  and  the  cases  will  be  found  referred  to  in 
Taylor's  Land,  and  Ten.,  §  449.  ^By  this  disputed  clause  the 
defendant  is  made  to  bind  himself  to  the  performance  of  the 
lessee's  covenant,  and  to  the  payment  of  the  rent  to  the  full 
extent  of  the  liability  of  such  lessee.  This  was  an  enlarge- 
ment of  his  responsibilities  to  which  he  had  a  right  to  object. 
The  assignment  tendered  was  not  such  a  one  as  the  plaintiff* 
was  bound  to  tender. 

The  last  question  propounded  is,  whether  the  right  of  the 
plaintiff  to  recover  upon  the  check  was  affected  by  the  lease 
or  assignment  to  Van  Fleet  or  Vroom. 
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In  considering  this  point,  it  is  to  be  assumed  that  the 
plaintiff,  as  long  as  the  contract  was  performing,  was  not  in 
fault.  In  this  connection  he  is  to  be  treated  as  though  he 
had  tendered,  at  the  appointed  time,  a  proper  assignment  of 
the  lease,  and  a  legal  bill  of  sale.  The  note,  which  is  the 
subject  of  the  suit,  was  given  for  the  first  payment  which  was 
■due  on  the  date  of  the  agreement,  but  before  the  commence- 
ment of  the  action  the  plaintiff,  considering  the  contract 
broken,  and  that  he  had  made  a  tender  on  his  part,  transferred 
to  a  third  party  such  an  interest  in  the  leased  property  as  put 
it  out  of  his  power  to  give  the  interest  in  it  to  the  defendant, 
which  was  his  due,  if  the  contract  had  been  complied  with  on 
his  side.  The  legal  proposition,  freed  of  surplusage,  is  this : 
Can  a  vendee,  giving  his  check  in  part  payment  at  the  time 
of  the  agreement  to  purchase,  and  who  subsequently,  at  the 
time  for  performance,  fails  to  comply  with  the  terms  of  sale, 
be  sued  on  such  check  after  the  vendor  has  sold  the  subject 
■of  the  sale  ? 

If  a  suit,  under  the  conditions  specified,  will  lie,  then  in 
this  class  of  cases  a  measure  of  damages  for  breach  of  contract 
is  presci'ibed  very  different  from  that  which  is  usually  applied 
in  this  department  of  the  law.  If  an  agreement  be  broken, 
the  general  rule  is,  that  the  innocent  party  shall  be  indemni- 
fied for  his  proximate  loss  ;  the  contention  here  is,  that  he 
may  recover  all  payments  which  flill  due  before  the  final 
breach,  no  matter  what  their  amount,  or  how  great  their 
excess  over  the  damage  actually  suffered.  To  state  the  case 
plainly — If  A  agrees  to  buy  a  house  of  B  for  $10,000,  pay- 
ment to  be  made  in  checks,  in  even  amounts,  ten  days  apart, 
the  house  to  be  delivered  on  the  giving  of  the  last  check — in 
such  case  if  the  vendee  refuses  to  comply  by  giving  the  last 
check,  the  vendor  can  sell  the  house,  and  then  recover  the 
amount  of  $9000  on  the  nine  checks  thus  given,  A  result  so 
glaringly  unjust  is  of  itself  a  demonstration  that  it  is  not  the 
product  of  legal  rules  properly  applied.  I  have  seen  no  case 
which,  correctly  interpreted,  lends  any  countenance  to  the 
doctrine  claimed,  on  this  head,  by  the  plaintiff.     The  prece- 


356  NEW  JERSEY  SUPREME  COURT. 


Hoagland  ads.  Hall. 


dents  do  uot  throw  much  light,  either  directly  or  obliquely^, 
ujjon  this  subject,  for  I  have  been  able  to  find,  after  consider- 
able research,  but  a  single  one  which  is  in  point.  The  true 
rule,  I  think,  is,  that  in  all  cases  where  a  vendor,  after  a 
breach  on  the  other  side,  has  parted  with  the  subject  of  sale, 
and  the  vendee  has  abandoned  the  contract,  the  only  remedy 
left  to  the  vendor  is  an  action  for  the  non-performance  by  the 
vendee  of  the  entire  contract,  and  not  for  a  non -performance 
of  any  of  the  particular  stipulations  of  it.  Where  the  price 
is  payable  in  instalments,  the  refusal  to  pay  the  entire  sum 
comprehends  and  nullifies  the  prior  neglect  to  pay  the  instal- 
ments— that  is,  in  case  the  vendor  treats  the  contract  as  at  an 

end,  by  parting  with  the  thing  sold.  The  single  illustrative 
case,  to  which  I  have  just  referred,  is  that  of  Palmer  v.  Tem- 
pk,  9  Ad.  &  E.  508.  This  case  presented  an  entirely  novel 
question,  as  the  court  says :  "  No  authority  bearing  directly 
on  the  question  was  quoted,  either  from  report  or  text  book." 

The  facts  were  very  closely  similar  to  those  giving  rise  to 
the  matter  now  being  considered.  A  agreed  to  demise  a 
house  to  B  for  a  term  in  consideration  of  £300  then  paid  "  by 
way  of  deposit,  and  in  part  of  £5500,-"  the  whole  purchase 
money,  possession  to  be  delivered  and  accepted  on  a  day 
named,  but  on  the  day  B  refuses  to  accept,  and  A  afterwards 
disposed  of  the  house  to  a  third  party  ;  it  was  held  that  this 
deposit  might  be  recovered  back  on  A's  disposing  of  the  house 
in  the  manner  stated.  There  was  a  penalty  stated  in  this 
agreement  for  non-performance,  and  Lord  Denman,  in  his 
opinion,  said :  "  The  consequence  appears  to  be,  that  thi& 
vendor  may  sue  for  the  penalty,  and  recover  such  damages  as 
a  jury  may  award  ;  but  he  cannot  retain  the  deposit,  for  that 
must  be  considered,  not  as  an  earnest  to  be  forfeited,  but  as 
part  payment.  But  the  very  idea  of  payment  falls  to  the 
ground  when  both  have  treated  the  bargain  as  at  an  end,  and 
from  that  moment  the  vendor  holds  the  money  advanced  to 
the  use  of  the  purchaser." 

A  very  little  reflection  will  lead,  it  seems  to  me,  to  the 
conviction  that   the   principle    underlying    this    decision   is 
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■correct.  The  right  to  payment  of  money  arising  from  a  sale, 
can  exist  only  when  the  title  to  the  property  sold  has  been  or 
can  be  passed  to  the  vendee ;  and  after  the  vendee  has  refused 
to  execute  any  part  of  the  bargain,  the  vendor's  whole  claim 
to  payment  consists  in  his  still  being  willing  that  such  title 
shall  pass.  He  can  have  no  greater  right  after  a  breach,  in 
omnibus,  by  the  vendee,  to  demand  one  of  the  payments  stip- 
ulated for  in  the  contract  of  sale,  than  he  has  to  demand  any 
other  of  such  payments.  In  the  present  case,  why  should 
not  this  plaintiff  as  well  sue  for  the  last  payment  of  $1500, 
which  was  agreed  to  be  made  on  the  delivery  of  the  lease,  as 
for  this  first  payment  embraced  in  the  check  in  suit  ?  The 
defendant  promised  to  pay  the  one  as  well  as  the  other,  and 
has  broken  his  promise  in  both  instances ;  and  the  plaintiff 
had  an  equal  right  to  enforce  both  promises,  by  holding  him- 
self ready  to  render  the  consideration  for  such  promise.  And 
y^et  it  is  plain  that,  in  correctness  of  theory,  it  can  no  more  be 
maintained  that  the  vendor,  having  parted  with  such  consid- 
eration, can  recover  a  part  of  the  money  agreed  for,  than  he 
can  the  whole  of  such  money.  On  the  breach  of  the  contract 
of  sale  by  the  vendee,  the  vendor  has  the  choice  of  two  courses  : 
he  may  claim  the  price  agreed  on,  retaining  the  article  sold  as 
bailee  for  the  vendee,  under  his  lien  for  the  price ;  or,  he  can 
sell  the  article,  treating  the  agreement  as  at  an  end,  and  sue 
for  indemnification  for  the  loss  of  his  bargain. 

I  have  examined,  with  attention,  all  the  cases  cited  in  the 
carefully  prepared  brief  of  the  counsel  of  the  plaintiff,  but 
have  not  found  any  of  them  which  does  not  rest  on  considera- 
tions foreign  to  those  which  are  at  present  pertinent.  Xone 
of  these  cases  present  the  juncture  of  a  contract  which  both 
jjarties  equally  refuse  to  consider  as  open.  Upon  a  cursory 
perusal,  the  case  of  Spiller  v.  Westlahe,  2  Barnv-eU  & 
Adolphus  155,  might  appear  to  be  in  point;  but  it  exhibits 
the  diversity  that  the  party  sued  was,  when  the  action  was 
brought,  in  a  situation  to  enforce  the  contract  against  the 
other  contracting  party.  In  other  words,  the  contract  was  an 
open,  and  not  a  closed  one :  a  feature  which  deprives  it  of  all 
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present  pertinence.  So  with  the  other  authorities  quoted ; 
they  either  possess  this  mark  of  discrirainationj  or  show  an 
equivalent  inapplicability  from  the  circumstance  that  the  con- 
tracts to  which  they  relate,  had  been  performed  in  part. 

The  Circuit  Court  should  be  advised  in  accordance  with 
the  views  above  expressed  on  the  several  points. 

Cited  in  Chancellor  v.  Gummere,  12  Stew.  588, 
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A  release  of  one  of  several  obligors,  whether  they  are  bound  jointly,, 
or  jointly  and  severally,  discharges  the  others,  and  may  be  pleaded  in 
bar  by  all ;  but  to  have  this  effect,  it  must  be  a  technical  release  under 
seal. 

A  covenant  not  to  sue  one  of  the  several  obligors  is  not  pleadable  in 
bar — it  is  a  covenant  only,  and  the  covenantee  is  put  to  his  cross- 
action,  to  recover  the  damages  which  a  breach  may  occasion  him.  As- 
an  exception  to  this  rule,  a  sole  obligor  may  plead  such  covenant  in 
bar,  to  avoid  circuity  of  action. 

A  parol  agreement  by  a  creditor  to  accept  from  his  debtor,  by  way  of 
compromise,  less  than  is  due,  is  not  a  discharge  of  the  original  debt 
but  on  account  of  the  technical  character  of  the  rule,  there  are  excep- 
tions to  it. 

To  constitute  an  accord  and  satisfaction,  there  must  be  a  satisfaction 
of  the  entire  debt,  so  as  completely  to  extinguish  it. 


In  case.     On  rule  to  show  cause. 

Argued  at  February  Term,  1876,  before  the  Chief  Jus- 
tice, and  Justices  Scudder,  Van  Syckel  and  Woodhull. 

For  the  plaintiifs,  W.  Strong. 

For  the  defendants,  A.  V.  Schenck. 
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The  opinion  of  the  court  was  delivered  by 
Van  Syckel,  J.     This  suit  is  upon  a  promissory  note, 
dated   October   8th,    1863,    for   $500,  given   by   Nelson    & 
Smalley  to  Line  &  Nelson. 

In  March,  1870,  Smalley,  one  of  the  defendants,  paid  to 
Nelson,  one  of  the  plaintiffs,  the  sum  of  $250  on  this  note,  at 
which  time  Nelson  said  he  would  not  hold  Smalley  liable  for 
the  balance  of  the  note,  and  promised  to  execute  a  writino-  to 
that  effect. 

The  only  question  in  the  cause  is,  whether  this  constitutes 
a  legal  defence  to  the  note. 

The  defence  is  rested  upon  the  ground  that  this  agreement 
operated  as  a  release  to  Smalley,  and,  by  its  legal  effect, 
extended  to  discharge  his  partner. 

That  a  release  to  one  of  several  obligors,  whether  they  are 
bound  jointly,  or  jointly  and  severally,  discharges  the  other, 
and  may  be  pleaded  in  bar  by  all,  will  not  be  controverted. 
2  Saund.  48,  note  1 ;  Collyer  on  Partners,  §§  606-608 ;  Rowley 
V.  Stoddard,  7  Johns.  207. 

But  a  release  of  one  of  two  joint  promisors,  to  have  this 
effect,  must  be  a  technical  release  under  seal. 

In  Harrison  v.  Close,  2  Johns.  447,  an  agreement  in  parol 
not  10  look  to  one  of  two  joint  and  several  makers  of  a  prom- 
issory note  for  payment,  was  held  to  constitute  no  defence  to 
the  action.  This  case  was  approved,  and  the  rule  fully  recog- 
nized by  the  New  York  courts  in  the  following,  among  other 
cases:  Rowley  y.  Stoddard,  7  Johns.  207;  CatsMll  Bank  v. 
Messenger,  9  Cowen  36;  Frink  v.  Gh-een,  5  Barb.  455. 

The  same  doctrine  prevails  in  Massachusetts.  Justice 
Dewey,  in  Shaw  v.  Pratt,  22  Pick.  305,  cites  the  New  York 
cases,  and  says  that  the  principle  is  well  settled ;  and  it  is  so 
regarded  by  Chief  Justice  Shaw  in  the  later  case  of  Pond  v, 
Williams,  1  Gray  630. 

In  our  own  state,  the  case  of  Adm'rs  of  Crane  v.  Ailing,  3 
Green  423,  is  an  authority  to  the  same  effect. 

This  view  is  fully  supported  by  the  English  authorities 
referred  to  in  the  cases  above  cited. 
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The  reason  of  the  rule  is,  that  an  agreement  not  under  seal 
to  discharge  a  particular  person,  or  not  to  sue  him,  does  not 
extinguish  the  debt,  and  therefore  cannot  bar  the  suit  to 
recover  it. 

For  the  same  reason,  a  covenant  not  to  sue  one  of  several 
obligors  is  not  pleadable  in  bar  to  an  action  on  the  bond ;  it 
does  not  amount  to  a  release,  but  is  a  covenant  only,  and  the 
covenantee  is  put  to  his  cross  action  to  recover  the  damages 
"which  a  breach  may  occasion  him.  As  an  exception  to  this 
rule,  a  sole  obligor  may  plead  such  covenant  in  bar,  to  avoid 
circuity  of  action ;  for  he  should  recover  for  breach  of  the 
covenant  precisely  the  same  damage  that  he  had  suffered  by 
suit  on  the  bond.  Collyer  on  Partnership,  §§  606-608 ;  Lacy 
v.  Kinaston,  1  Lord  Raymond  688 ;  Dean  v.  Newhall,  8 
Term  168;  Hosack  v.  Rogers,  8  Paige  237;  Ooodnoio  v. 
Smith,  18  Pick  414;  Couch  v.  Mills,  21  Wend.  424;  Solly 
V.  Forbes,  2  Brod.  &  Ring.  38,  (6  K  C.  L.,  11.) 

An  examination  of  these  cases  will  show  a  marked  tendency 
to  construe  covenants  as  agreements  not  to  sue  so  as  not  to 
frustrate  the  intention  of  the  parties,  by  giving  their  contracts 
a  wider  effect  than  was  contemplated  by  them. 

While  it  is  clear  that  the  arrangement  between  Nelson,  the 
plaintiff,  and  Smalley,  the  defendant,  cannot  have  the  oj)era- 
tion  of  a  release,  it  remains  to  be  considered  whether  it  can  be 
set  up  in  bar  of  the  suit  by  way  of  accord  and  satisfaction. 

The  doctrine  established  by  the  leading  case  of  Cumber  v. 
Wane,  1  Smith's  Lead.  Cas.  146,  that  a  parol  agreement  by  a 
creditor  to  accept  from  his  debtor,  by  w^ay  of  compromise,  less 
than  is  due,  is  not  a  discharge  of  the  original  debt,  has  been 
adopted  by  the  courts  of  this  state. 

In  Daniels  v.  Hatch,  1  Zab.  393,  Chief  Justice  Green  says : 
•^^  It  would  seem  to  be  well  settled  by  authority,  that  such  an 
agreement  is  nudum  j)actum,  and  void  ;  and,  although  payment 
■of  the  sum  agreed  upon  by  way  of  composition  be  tendered, 
or  actually  received,  it  is  no  discharge  of  the  original  debt. 
Although  it  has  been  said  with  much  truth,  that  the  rule 
rests  upon  reasons  rather  technicaF  than  satisfactory,  it  was 
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long  since  adopted,  and  is  supported  by  very  great  weight  of 
authority." 

But,  on  account  of  the  technical  character  of  this  rule,  it 
has  constantly  been  departed  from  upon  slight  distinctions. 
•  In  Morris  Canal  v.  Van  T  o/-.s^,  1  Zab.  119,  Justice  Ran- 
dolph remarks,  "  that  the  rule  and  the  case  itself  have  become 
so  overburthened  with  exceptions  and  nice  distinctions,  and 
equivocal  approbations  by  the  numerous  cases  decided  in  the 
English  and  American  courts,  that  it  is  sometimes  difficult  to 
ascertain  what  the  law  is  as  applicable  to  a  particular  case." 
He  instances  as  exceptions  to  the  rule,  the  payment  of  a  less 
sum  before  the  due  day,  or  where  it  is  received  by  way  of 
composition  with  creditors,  or  where,  upon  the  dissolution  of 
a  firm,  the  creditor  agrees  to  take  the  continuing,  and  dis- 
diarge  the  retiring  partner,  and  the  giving  the  negotiable 
note  of  a  third  person.  The  American  editor  of  Smithes  Lead- 
ing Cases  declares  the  rule  to  be — 

"  That  anything  of  legal  value  in  possession  or  in  action — 
that  is,  any  legal  interest  or  right  which  the  creditor  had  not 
before  agreed  to  be  received  and  actually  received  in  full  satis- 
faction of  the  debt — is  a  full  satisfaction,  without  regard  to  the 
comparative  magnitude  of  the  satisfaction,  with  the  original 
debt,  and  may  be  pleaded  in  bar  as  accord  and  satisfaction." 

In  the  case  now  under  consideration,  there  was  some  evi- 
dence to  show  that  Nelson,  the  plaintiff,  held  two  promissory 
notes  against  Smalley,  which  were  barred  by  the  statute  of 
limitations,  for  which  he  gave  Nelson  a  new  note,  which  was 
part  of  the  consideration  which  moved  the  latter  to  agree  that 
he  would  not  look  to  the  former  for  the  balance  of  the  part- 
nership note.  Admitting  that,  by  this  adjustment,  Smalley 
so  changed  his  situation,  and  Nelson  acquired  such  a  benefit 
as  will  bring  the  case  within  the  exceptions  to  Cumber  v. 
Wane,  another  circumstance  appears  in  the  case,  which  will 
prevent  the  defendants  from  setting  it  up  as  an  accord  and 
satisfaction.  It  is  admitted  that  the  payment  was  not  to  be 
in  full  satisfaction  of  the  note,  but  that  it  was  to  be  left  out- 
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standing,  so  that  the  plaintiffs  might  collect  the  balance  from 
the  other  debtor. 

An  accord  and  satisfaction  must  be  a  satisfaction  of  the 
entire  debt,  so  as  completely  to  extinguish  it.  Here  the  debt, 
by  express  agreement  remaining,  there  can  be  no  accord  and 
satisfaction  set  up.  Courts  will  not  so  construe  an  agreement 
as  to  give  it  the  effect  to  bar  a  claim,  when  such  a  result  is 
inconsistent  with  the  declared  intent  of  the  parties. 

There  being  neither  a  technical  release  nor  an  accord  and 
satisfaction,  the  defendants  are  without  a  legal  defence,  and 
the  rule  to  show  cause  should  be  discharged. 

Cited  in  Smalley  v.  Line  &  Nelson,  1  Stew.  350. 


HUGH  LAMB  v.  WILLIAM  S.  CANNON  ET  UX.,  BUILDERS, 
AND  DAVID  A.  RYERSON,  OWNER. 

1.  Where  one  wlio  has  purchased  lands  upon  an  agreement  that  part  of 
the  purchase  price  shall  be  secured  by  mortgage,  to  be  given  on  he 
delivery  of  the  deed,  commences,  without  the  written  consent  of  the 
vendor,  to  erect  buildings  upon  the  land  before  the  actual  delivery  of 
the  deed  and  mortgage;  the  mortgage,  if  afterwards  given  pursuant  to 
the  agreement,  and  duly  registered,  has  preference  over  any  lien 
claim  which  may  have  been  filed  for  labor  or  materials,  although  fur- 
nished before  the  execution  of  the  mortgage. 

2.  The  seizin  of  tlie  purchaser  was  a  merely  transitory  one,  to  which  no 
lien  could  attach,  the  mortgage  and  deed  being  delivered  simul- 
taneously. 

3.  One  who  purchased  the  equity  of  redemption  of  the  mortgagor,  after 
the  deed  was  delivered  to  him,  and  who,  subsequently,  purchased  the 
premises  at  sheriff's  sale  under  foreclosure  of  the  purchase  money 
mortgage,  holds  the  title  free  from  the  lien  claim  filed  for  materials 
furnished  before  the  execution  and  delivery  of  the  mortgage. 


In  error  to  Essex  circuit. 

Argued  at  February  Term,  1876,  before  the  Chief  Jus- 
tice, and  Justices  Scudder,  Van  Syckel,  and  Woodhull. 
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For  the  plaintiiF,  C.  F.  &  C.  E.  Hill 
For  the  defendant,  D.  A.  Ryerson. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  In  January,  1873,  one  Swain,  the 
owner  of  a  vacant  lot,  agreed  to  sell  it  to  Mrs.  Cannon,  and 
received  from  her  $500  in  part  payment  of  the  purchase 
price.  By  the  terms  of  the  sale  a  mortgage  was  to  be  exe- 
cuted on  the  premises  by  Mrs.  Cannon,  and  her  husband,  to- 
secure  $2000  of  the  purchase  money. 

In  February,  1873,  the  Cannons,  without  the  consent  of 
Swain,  commenced  to  erect  a  building  on  said  lot,  for  work 
upon  which  this  lien  is  claimed.  The  deed  to  Mrs.  Cannon 
was  dated  January  17th,  1873,  and  acknowledged  February 
27th,  1873,  but  was  not  delivered  until  March  10th,  1873,  at 
which  date  the  mortgage  was  also  delivered,  and  the  deed  and 
mortgage  put  upon  record. 

December  19th,  1873,  the  Cannons  conveyed,  by  deed,  all 
their  interest  in  the  premises  to  one  McDermitt,  who,  on  the 
16th  February,  1874,  conveyed  the  same  to  the  defendant, 
Ryerson.  A  bill  to  foreclose  this  purchase  money  mortgage 
was  filed  December  5th,  1873,  to  which  the  plaintiff  was  not 
made  a  party,  his  lien  not  being  filed  until  April  27th,  1874. 
At  the  foreclosure  sale,  under  these  proceedings,  July  10th, 
1874,  the  lot  in  question  was  struck  off  and  sold  to  the  de- 
fendant, Ryerson,  and  being  duly  conveyed  to  him  by  the 
sheriff's  deed. 

On  the  trial  below  judgment  was  rendered  in  favor  of 
Ryerson  and  against  Lamb. 

The  only  question  in  the  case  is,  whether  the  plaintiff's 
claim  is  a  lien  upon  the  building  and  land  of  the  defendant  ? 

In  National  Bank  of  the  Metropolis  v.  Sprague,  5  C.  E. 
Green  13,  Chancellor  Zabriskie  held,  that  where  one  who  has 
purchased  lands  upon  an  agreement  that  a  part  of  the  price 
shall  be  secured  by  a  mortgage,  to  be  given  upon  the  delivery 
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of  the  deed,  commences,  without  the  written  consent  of  the 
vendor,  to  erect  buildings  upon  the  land,  before. the  actual 
delivery  of  the  deed  and  mortgage,  the  mortgage,  if  after- 
wards given  pursuant  to  the  agreement,  and  duly  registered, 
has  preference  over  any  lien  claim  which  may  have  been  filed 
for  labor  or  materials,  although  furnished  before  the  execu- 
tion of  the  mortgage. 

To  the  same  effect  is  Strong  v.  Van  Deursen,  8  C  E.  Green 
369,  that  a  purchase  money  mortgage  has  preference  over 
lien  claims  for  work  and  materials  put  upon  the  property  by 
contract  with  the  purchaser,  between  the  execution  of  the 
contract  of  purchase  and  the  conveyance. 

The  mortgage  and  deed  being  simultaneously  delivered, 
the  seizin  of  the  purchaser  was  a  merely  transitory  one,  to 
which  no  lien  could  attach.  3Iacintosh  v.  Thurston,  10  C.  E. 
Green  242. 

The  purchase  money  mortgage  unquestionably  has  priority 
over  the  lien  claim,  and  the  lien  claim  was,  therefore,  cut  off 
by  the  foreclosure  suit. 

In  Raymond  v.  Post,  10  C.  E.  Green  447,  it  was  held,  that 
where  a  lien  claim  was  filed  after  the  commencement  of  a 
suit  to  foreclose  a  mortgage,  which  was  on  the  land  before 
the  work  was  done,  for  which  the  lien  was  claimed,  and 
the  lien  claimants  were  not  made  parties  to  the  suit,  and 
did  not  apply  to  be  made  parties,  the  claim  was  cut  off  by 
virtue  of  the  provisions  of  the  "  act  relating  to  the  Court  of 
Chancery,"  (Laivs,  1870,  p.  40,)  by  sale  under  the  fore- 
closure. 

This  act  is  applicable  to  the  plaintiff  in  this  case,  who  filed 
his  claim  after  the  foreclosure  suit  was  instituted,  and  did  not 
apply  to  be  made  a  parly  defendant  thereto. 

But  it  is  insisted  that  the  interest  or  estate  which  Ryerson 
acquired  under  the  foreclosure  sale,  merged  in  the  prior  title 
which  he  acquired  by  purchase  from  Cannon's  grantee. 

In  Van  Wagenan  v.  Brown,  2  Dutcher  204,  Justice  Vre- 
•denburgh  asserts  the  contrary  of  this  to  be  the  law  of  this 
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state,  and  it  is  now  the  well  settled  rule,  that  the  payment  of 
the  debt  secured  by  a  mortgage,  by  the  purchaser  of  the 
equity  of  redemption,  not  being  the  mortgagor,  docs  not 
necessarily  merge  the  estate  created  by  the  mortgage,  but  it 
will  be  kept  alive,  if  such  is  the  intention  of  the  parties,  and 
the  ends  of  justice  will  be  promoted  by  it.  Duncan  v.  Smith, 
2  Vroom  325;  Mulford  v.  Peterson,  6  lb.  121 ;  Parker  v. 
Child,  10  a  E.  Green  41. 

It  being  the  policy  of  our  law  to  build  up  the  estate  of  the 
purchaser  of  the  equity  of  redemption,  who  buys  in  the  mort- 
gage, unless  a  contrary  intent  is  manifested,  that  purpose  will 
not  be  frustrated,  when  by  foreclosure  sale  to  such  purchaser 
there  is  a  legal  appropriation  of  the  mortgaged  premises  to 
the  payment  of  the  mortgaged  debt. 

By  such  foreclosure  and  sale,  the  lien  which  the  mort- 
gagee had,  ripened  into  a  title  in  the  purchaser  at  such  sale^ 
and  by  our  statute,  (Nix.  Dig.  610,  pi.  5,)  as  good  and  perfect 
an  estate  passed  to  the  vendee,  as  the  mortgagor  had  at  the 
time  of  executing  the  mortgage.  By  the  decree  bf  fore- 
closure and  sale,  the  title  which  was  conveyed  by  the  Cannons 
to  McDermitt,  and  by  him  to  Ryerson,  became  extinguished 
and  lost  in  the  estate  which  vested  in  the  sheriff's  grantee. 

The  cases  before  cited  show  that  the  purchase  money  mort- 
gage is  superior  to  the  lien  claim,  and  that  the  title  of  Ryer- 
son  derived  under  it  is  paramount,  and  excludes  the  lien 
claim. 

The  plaintiff  is  not  in  a  position  to  assert  any  claim  upon 
the  lands  in  question  as  against  the  purchaser  at  the  fore- 
closure sale  made  by  virtue  of  the  Swain  mortgage. 

No  error  is  found  in  the  judgment  below,  and  it  should^ 
therefore,  be  affirmed. 

Cited  in  Wallace  v.  Silsby  and  Martin,  13  Vr.  8 ;  Gibbs  v.  Grant,  2  Stew. 
422 ;  Clark  v.  Butler,  5  Stew.  668. 
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MARY   A.   HARRISON   v.   GEORGE  VREELAND  ET  AL.,   EX- 
ECUTORS OF  GEORGE  VREELAND,  DECEASED. 

1.  The  instrument  sued  on  in  this  case  being  a  deed  poll  and  not  the 
deed  of  the  plaintiff,  covenants  by  implication  cannot  arise  upon  it. 
Finley  v.  Simpsoii,  2  Zab.  311,  was  an  exception  to  the  general  rule. 

2.  Although  a  copy  of  the  bond  is  annexed  to  the  declaration,  the  court 
cannot  take  notice  of  it,  because  it  is  not  referred  to  in  the  body  of  the 
pleading  afs  so  annexed. 

3.  Performance  of  an  agreement  to  forbear  doing  an  act,  on  which  a 
promise  to  pay  money  was  made,  must  be  averred  either  specifically 
or  by  general  averment  of  performance  according  to  the  statute,  and 
when  the  matter  alleged  in  the  pleading  is  to  be  considered  as  lying 
more  properly  in  the  knowledge  of  the  plaintiff  than  of  the  defendant, 
the  declaration  should  state  that  the  defendant  had  notice  of  the  per- 
formance by  plaintiff. 

4.  An  action  of  debt  will  lie  against  executors,  on  the  obligation  of  the 
testator,  that  his  executors  shall  pay  after  his  death. 


In  debt.     On  demurrer  to  declaration. 

Argued  at  February  Term,  1876,  before  the  Chief  Jus- 
tice, and  Justices  Scudder,  Yan  Syckel,  and  Woodhull. 

For  the  plaintiff,  Thos.  N.  McCarter. 

For  the  defendants,  C.  H.  Winfield  and  Robert  Gilchrist 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  questions  to  be  considered  in  this 
case  arise  upon  demurrer  to  the  plaintiff 's  declaration. 

The  first  count  is  upon  a  bond,  dated  February  19th,  1864, 
executed  by  the  testator  in  his  lifetime  to  Mary  A.  Harrison, 
the  plaintiff.  The  clause  of  the  bond  upon  which  the  con- 
troversy is  made,  is  as  follows  : 

"  Know  all  men  by  these  presents,  that  I,  George  Vree- 
land, am  held  and  firmly  bound  unto  Mary  A.  Harrison  in 
the  sum  of  twenty  thousand  dollars,^  which  sum  being  agreed 
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upon  and  set  apart  in  lieu  of  dower,  according  to  a  contract, 
dated  Juue  ninth,  eighteen  hundred  and  sixty-three." 

The  point  made  by  the  defendants  is,  that  this  recital  in 
the  obligation,  per  se,  shows  that  the  consideration  of  the 
bond  was  a  contemplated  marriage  between  the  parties  thereto, 
and  that,  therefore,  the  count  is  defective  in  not  averring  a 
marriage  or  release  of  dower.  The  demurrer  rests  upon  the 
assumption  that  covenants  will  be  implied  against  the  obligee. 
The  instrument  being  a  deed  poll  and  not  the  deed  of  the 
plaintiff,  covenants  by  implication  cannot  arise.  The  general 
rule  is  well  settled,  that  an  action  of  covenant  can  only  be 
sustained  where  the  insiruraent,  upon  which  the  action  is 
founded,  is  actually  signed  and  sealed  by  the  party,  or  by  his 
authority.  In  Finley  v.  Simpsoti,  2  Zab.  311,  Chief  Justice 
Green  held,  that  an  indenture  of  bargain  and  sale,  purporting 
to  be  inter  partes,  though  not  executed  by  the  grantee,  by 
which  an  estate  was  conveyed  to  the  grantee,  and  accepted  by 
him,  was  an  exception  to  the  general  principle.  The  excep- 
tions to  the  rule  are  few  in  number,  and  have  not  been  held 
to  embrace  mere  personal  contracts  by  which  no  estate  in 
lands  passes. 

It  is  not  necessary  to  aver  or  show  what  the  consideration 
of  the  contract  was — the  seal  implies  a  sufficient  consideration 
to  support  the  covenant  to  pay.  The  language  of  the  bond, 
intrinsically  considered,  will  not  justify  the  construction  that 
the  obligor's  agreement  to  pay  is  to  be  conditional  on  the 
marriage  of  the  parties  to  it.  If  the  case  can  be  brought 
within  the  rule  in  Sandford  v.  The  Newark  and  Hudson  R. 
R.  Co.,  8  Vroom  1,  that,  where  a  doubt  arises  upon  the  true 
sense  and  meaning  of  the  words  of  a  written  contract,  or  any 
difficulty  as  to  their  application  under  the  surrounding  cir- 
cumstances, the  meaning  of  the  language  may  be  ascertained 
by  evidence  de  hors  the  instrument  itself,  by  reading  the 
contract  in  the  light  of  the  situation  of  the  contracting  parties 
at  the  time  of  its  execution,  it  wall  be  competent  for  the 
defendants  to  aver  in  their  pleas  such  facts  as  will  warrant 
the  conclusion  upon  which  their  defence  is  based. 
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In  Whittle  v.  Frankland,  2  Best  &  Smith  49 ;  Stirling  v. 
3Iaitland,  5  lb.  841,  and  other  cases  cited  in  support  of  the 
demurrer,  both  parties  executed  the  contract  from  which  stip- 
ulations were  implied,  and  therefore  they  are  not  applicable 
to  this  discussion. 

But  that  part  of  the  bond  above  recited,  not  appearing  in 
the  declaration,  neither  these  questions  nor  some  of  those 
relied  upon  to  sustain  the  demurrer  to  the  second  count  are 
presented  by  the  pleadings. 

A  copy  of  each  bond  is  annexed  to  the  declaration,  but  they 
are  not  referred  to  in  the  body  of  the  declaration  as  so  an- 
nexed, wdiich  is  necessary  to  make  them  part  of  the  pleading, 
and  without  which  the  court  cannot  take  notice  of  them. 
Bev.  623,  pi.  123. 

The  second  count  recites  portions  of  the  other  bond  upon 
which  some  of  the  grounds  of  demurrer  to  that  count  are 
rested.     The  material  part  is  as  follows  : 

"  And  whereas,  afterwards,  to  wit,  on  the  tenth  day  of 
INIarch,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventy,  the  said  George  Vreeland,  then  in  his  lifetime, 
at  Jersey  City  aforesaid,  made  his  certain  other  writing  obliga- 
tory, sealed  with  his  seal,  and  now  shown  to  the  court  here, 
the  date  whereof  is  the  day  and  year  last  aforesaid,  and  thereby, 
after  reciting  that,  whereas  the  said  plaintiff  did  covenant, 
promise,  and  agree  that  she  would  not  expose,  publish,  or 
use  in  any  way  or  manner  whatever,  during  the  natural  life 
of  him,  the  said  George  Vreeland,  any  notes,  papers,  or  docu- 
ments, or  letters  relating  thereto,  or  copies  of  such  that  might 
be  in  her  possession ;  and  that  she  would  not,  at  any  time 
thereafter,  concern  herself  directly  or  indirectly  in  any  cause, 
action,  or  suit  whatsoever,  whereby  or  by  which  he,  the  said 
George  Vreeland,  might  receive  hurt,  damage,  or  detriment ; 
he,  the  said  George  Vreeland,  did  thereby  firmly  bind  him- 
self, his  heirs,  executors  and  administrators,  to  well  and  truly 
pay  unto  the  said  Mary  Harrison,  the  plaintiff,  from  his 
estate,  without  failure  or  delay,  the  just  and  full  sum  of  ten 
thousand  dollars,  to  wit,  on  request,  after  the  death  of  the  said 
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George  Vreeland,  and  that  the  said  sum  should  draw  interest 
at  the  rate  of  seven  per  cent,  per  annum,  (to  wit,  from  the 
date  of  the  last  mentioned  writing  obligatory,)  until  the  same 
should  be  paid  in  full,  on  condition  that  the  said  Mary  A. 
Harrison  has  not  violated  any  of  the  therein  above  recited 
covenants,  promises,  and  agreements  on  her  part,  as  in  and 
by  the  said  writing  obligatory  will  more  fully  apjjear." 

This  count  is  alleged  to  be  defective,  in  not  averring  that 
the  executors  had  notice  of  the  performance  of  the  conditions 
of  the  bond,  and  in  omitting  to  declare  that  the  plaintiff  had 
any  letters  or  documents  which  could  have  been  used  to  the 
detriment  of  the  obligor. 

When  the  consideration  of  the  defendant's  contract  is  execu- 
tory, or  his  performance  is  to  depend  on  some  act  to  be  done 
or  forborne  by  the  plaintiff,  or  on  some  other  event,  the  plain- 
tiff must  aver  the  fulfilment  of  such  condition,  whether  in 
the  affirmative  or  negative.  On  a  promise  to  pay  money  in 
consideration  of  forbearance  by  the  plaintiff,  the  declaration 
must  aver  such  forbearance.  By  the  statute,  such  perform- 
ance may  now  be  averred  generally. 

This  recital  shows  that  there  were  acts  to  be  forborne  by 
the  plaintiff,  as  conditions  precedent  to  the  obligations  of  the 
defendant  to  pay  the  stipulated  sum.  The  performance  of  the; 
condition  is  sufficiently  averred,  but  there  is  no  allegation 
tluit  the  defendant  had  notice  of  such  performance.  When 
the  matter  alleged  in  the  pleading  is  to  be  considered  as  lying- 
more  properly  in  the  knowledge  of  the  plaintiff  than  of  the 
defendant,  the  declaration  should  state  that  the  defendant  had 
notice.     ChiUiJs  PI.  309-320. 

The  demurrer,  however,  being  to  the  whole  declaration,  and 
the  objection  applying  to  the  second  count  only,  it  cannot  prevail. 

If  the  defendants  desire  to  raise  the  question  that  the  bond 
was  fraudulently  obtained  by  the  false  pretence  that  the  plain- 
tiff had  any  writings  that  could  be  used  against  Vreeland,  or 
whether  the  letters  were  of  such  a  character  that  it  would  be 
contrary  to  public  policy  to  permit  her  to  stipulate  for  a  con- 
sideration, to  withhold  them,  or  to  use  them  in  any  way  as 

Vol.  IX.  2  a 
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an  inducement  to  the  obligor  to  enter  into  an  engagement  to 
pay  her  a  large  sum  of  money,  such  matters  of  defence  must 
be  properly  presented  by  the  pleadings. 

The  only  remaining  question  which  arises  under  the  plead- 
ings is,  whether  debt  will  lie  on  the  obligation  of  the  testator 
that  his  executors  shall  pay. 

Perrot  v.  Austin,  Croke  EUz.  232,  is  relied  upon  by  the 
'defendant :  but,  of  this  case.  Lord  Mansfield  says,  in  Plumer 
V.  Marchant,  3  Burr.  1380,  ''  it  seems  to  be  an  extraordi- 
nary one  in  itself,  and  there  is  a  query  upon  it  in  the  very 
book."  And  Justice  Wilmot  said  that  where  there  is  a  debt 
secured  by  a  sj)ecialty,  there  is  no  distinction  whether  the 
man  himself  was  to  pay  it,  or  his  representatives. 

3Iilbournv.  JEivart,  5  Term  Rep.  381,  was  an  action  of  debt 
against  heirs-at-law,  upon  a  bond  executed  by  the  ancestor, 
conditioned  for  payment  by  his  heirs  or  executors,  of  the  sum 
of  £3000,  in  twelve  months  after  his  death.  It  is  true  that 
the  propriety  of  the  action  was  not  questioned  in  this  case, 
but  it  may  be  regarded  as  an  evidence  of  the  established 
practice,  in  the  absence  of  any  subsequent  case  to  controvert 
it.  In  Poioell  v.  Graham,  7  Taunt.  580,  a  promise  made  by 
itestator  that  his  executor  should  pay,  was  treated  as  a  debt 
tcompletely  due  on  the  promise  of  the  testator ;  and,  in 
JEx  parte  Tindal,  8  Bing.  402,  Chief  Justice  Tindal  says 
that,  if  a  man  covenants  that  his  executors  shall  pay  a  sum 
of  money  after  his  death,  that  creates  a  debt  as  much  as  if  he 
liimself  had  promised  to  pay  it.  He  cites,  with  approbation, 
Plumer  v.  Marchant,  3  Burr.  1380,  and  remarks,  "that,  in 
that  case,  there  was  a  penalty  upon  which  debt  would  lie, 
Ibut  the  court  only  noticed  that  incidentally,  and  it  is  plain 
that  their  judgment  would  have  been  the  same  if  there  had 
been  no  penalty." 

In  pleading,  I  think  this  may  be  regarded  a  case  ofdebitum  in 
2:)7xesenti  solvendiim  infuturo,  to  which  the  reasoning  of  the  court 
in  G-regory  v.  Thompson,  2  Vroom  166,  has  no  application- 
The  demurrer  should  be  overruled. 

Cited  in  Brown  v.  Warden  15  Vr.  178;  Crowell  v.  Hospital,  &c.,  11  C.  E. 
Or.  652. 
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SHEPHERD  F.  KNAPP  v.  MAYOR  AND  COUNCIL  OP  THE 
CITY  OF  HOBOKEN. 

1.  An  improvement  certificate,  payable  to  the  contractor  or  holder,  is 
assignable,  subject  to  the  equities  between  the  original  parties. 

2.  Whether  the  debtor  can  object  that  the  plaintiff  is  a  receiver  appointed 
by  a  foreign  court — Quere. 

■3.  In  actions  on  improvement  certificate  given  for  labor  and  material 
furnished  to  the  city  under  express  contracts  for  improvements  author- 
ized by  the  charter,  it  is  not  necessary  to  aver  that  all  the  preliminary 
formalities  have  been  observed,  as  in  proceedings  for  assessments 
against  the  land-owners. 

*i.  Certificates  of  improvement  under  the  charter  of  Hoboken  may  be 
issued,  payable  out  of  the  general  funds  of  the  city,  when  the  city  fails 
or  neglects  for  two  years  to  collect  the  assessments  from  the  real  estate 
benefited. 

5.  The  remedy  is  by  action  of  debt  on  the  certificate,  and  not  by  jnanda- 
mus  to  compel  the  enforcement  of  the  assessments. 

On  demurrer  to  declaration. 

Argued  at  February  Term,  1876,  before  Beasley,  Chief 
Justice,  and  Justices  Woodhull,  Vax  Syckel  and  Scud- 

DER. 


For  the  plaintiiF,  /.  Flemming  and  /.  C.  Besson. 
For  the  defendant,  J.  W.  Vroom  and  R.  Gilchrist. 

The  opinion  of  the  court  was  delivered  by 

ScUDDER,  J.  This  action  is  in  debt  upon  three  several 
•"improvement  certificates  "—two  for  ^2500  each,  and  one  for 
^5000.  They  were  issued,  under  the  seal  of  the  city  of  Hobo- 
ken, attested  by  the  mayor  and  city  clerk,  to  Coughlin  &  Cal- 
lahan, for  work  and  material  on  Thirteenth  street.  They 
are  dated  February  25th,  1871,  and  were  transferred  by 
endorsement  to  Theophilus  Butts,  and  by  him  assigned,  in 
writing,  to  the  Bowling  Green  Savings  Bank  of  the  city  of 
New  York.     Upon  proceedings  in  the  Supreme  Court  of  the 
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State  of  New  York  for  the  appointment  of  a  receiver  for,  and 
dissolution  of  said  bank,  the  plaintiff,  by  order  of  said  court,, 
was  appointed  receiver,  and  the  above  certificates  were  as- 
signed and  delivered  to  him. 

These  certificates  being  issued  to  Coughlin  &  Callahan,  or 
the  holder,  for  the  several  sums  therein  named,  are  assign- 
able, and  the  assignment  will  vest  a  right  of  action  in  the 
assignee,  subject  to  equities  between  the  original  parties, 
unless  there  be  some  legal  prohibition.  Winjield  v.  City  of 
Hudson,  4  Dutdier  255. 

They  are,  in  all  respects,  like  the  one  named  in  the  case 
cited,  excepting  in  some  immaterial  matters,  which  will  be 
noticed  so  far  as  may  be  necessary. 

It  is  alleged  as  cause  of  demurrer,  that  the  plaintiff  being 
a  receiver  appointed  by  a  foreign  court,  cannot  institute  an 
action  in  the  courts  of  this  state.  It  is  doubtful  whether  the 
debtors  can  make  this  objection  against  the  payment  of  their 
assignable  paper,  however  valid  it  might  be  if  raised  by  cred- 
itors of  the  bank  in  this  state  who  opposed  the  transfer  of 
these  funds  to  the  jurisdiction  of  another  state,  to  be  there 
distributed.  The  plaintiff,  as  it  appears  in  the  pleadings,  is 
the  holder  of  these  certificates  by  the  endorsements  of  previous 
holders.  The  proceedings  by  which  he  holds  them  may  have 
been  instituted  by  the  bank,  and  the  transfers  may  therefore 
be  voluntary,  and  not  merely  by  operation  of  law.  It  was 
held  in  Frazier  v.  Fredericks,  4  Zab.  162,  that  a  voluntary 
assignment  for  the  payment  of  debts  by  the  owner,  will  ope- 
rate upon  property  out  of  the  jurisdiction  of  the  law  of  the 
place  of  the  domicil  of  the  owner,  or  of  the  place  of  sale  and 
transfer. 

No  opinion,  however,  is  now  expressed  upon  this  point,, 
because  the  declaration  states  that  the  plaintiff  is  the  holder, 
by  endorsement,  of  these  certificates,  which  are  assignable 
and  payable  to  the  holder ;  and  the  description  of  his  office 
may  be  material  or  immaterial,  as  the  evidence  shall  show  the 
full  particulars  of  the  assignment  to  him ;  upon  demurrer, 
the  court  will  assume  nothing  whidi  does  not  appear  on  the 
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face  of  the  papers.  Booth  v.  Clark,  17  Sow.  322,  was  a  case 
where  the  receiver  was  appointed  under  a  creditor's  bill,  and 
was  determined  upon  a  full  statement  of  the  facts.  See  further, 
Story  on  Conflict  of  Laws,  §  565,  &c. 

The  more  material  matter  for  present  determination  is  as  to 
the  right  of  the  plaintiff  to  recover  upon  the  substantial  case 
presented  in  the  declaration. 

It  is  conceded  that  the  city  of  Hoboken,  by  the  charter  of 
1855,  and  the  supplements  thereto,  had  the  general  power,  by 
ordinance,  to  lay  out,  grade,  and  pave  public  streets ;  to  use 
a  common  seal,  and  contract  for  public  improvements.  But 
it  is  said,  there  are  not  sufficient  averments  in  the  declara- 
tion showing  that  all  the  requirements  of  the  charter  have 
been  complied  with,  in  advertising  for  the  improvement, 
•obtaining  consent  of  the  owners,  the  publication  of  the  ordi- 
nance, &c.  The  objections  ai'e  pertinent  when  the  proceed- 
ings are  between  the  city  and  the  property  owners  in  making 
and  collecting  assessments,  in  the  condemnation  of  lands  for 
improvements,  and  between  the  tax  payers  and  the  city 
officers,  who  are  their  agents.  But  what  relevancy  have 
"they  to  the  position  of  workmen  who  have  given  their  labor, 
and  put  materials  on  the  public  streets,  upon  the  faith  of  an 
express  contract  with  the  city,  made  in  conformity  with  the 
charter  upon  advertisement  and  accepted  proposals,  under  an 
ordinance  good  upon  its  face,  where  all  the  citizens  have 
stood  by  and  seen  the  work  done  without  objection,  and  who 
hold  the  obligation  of  the  city  for  the  payment  of  their  just 
claim  for  such  labor  and  materials  ? 

If  there  be  fraud  in  an  over-issue  of  certificates,  or  any 
other  fraud  between  the  original  parties,  or  defects  in  the 
work  done,  these  questions  may  be  examined  under  proper 
issues  of  fact,  but  the  averments  that  all  the  preliminary 
formalities  have  been  observed  in  ordering  the  work  done, 
are  not  necessary  where  the  action  is  brought  by  workmen 
for  their  labor  and  materials.  As  between  such  creditors  in 
good  faith  and  the  corporation,  the  questions  are  whether  the 
■city  agents,  the  mayor  and  common  council,  had  the  general 
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power  of  ordering  the  work  done,  and  whether  it  has  been 
done  and  certificates  issued  for  a  just  payment.  If  there  be 
an  ordinance  directing  the  work  to  be  done,  and  the  contract 
made  under  it  be  executed,  the  workmen  and  contractors 
need  look  no  further.  Bigelow  v.  Pey^ih  Amhoy,  1  Dutcher 
297  ;  Bears  v.  City  of  Brooklyn,  31  Barb.  142  ;  2  Dillon  on 
Mun.  Corp.,  §  648. 

Sections  nineteen,  fifty-two,  fifty-seven,  and  sixty  of  the 
charter  of  1858  give  the  power  of  making  improvements, 
entering  into  contracts,  a;id  recognize  improvement  certificates 
as  a  means  of  payment.  The  act  of  March  1st,  4870,  pro- 
vides expressly  for  interest  at  the  rate  of  seven  per  cent,  on 
all  improvement  certificates  thereafter  issued. 

The  certificates,  dated  February  25th,  1871,  ante-date 
other  supplements  to  the  charter  to  which  reference  was 
made  on  the  argument.  There  is  ample  power  in  these  sec- 
tions and  others  for  a  contract  for  street  improvements,  and 
for  certificates  to  those  who  have  done  work  upon  them. 

The  case  presented  by  the  pleadings  raises  the  further- 
question,  whether  these  improvement  certificates,  in  their 
terms  of  payment,  exceed  the  authority  of  the  city  officers, 
who  issued  them,  and  what  is  their  true  construction  ?  It  is 
said  that  they  are  and  can  be  of  no  other  legal  effect  than 
agreement  to  pay  the  amounts  stated,  out  of  moneys  raised 
by  assessments  upon  lands  benefited,  and  that  they  are  not 
and  cannot  be  charged  on  the  general  funds  of  the  city.  It 
is  insisted  that  this  is  the  limitation  of  the  charter,  and  the 
contracts  for  improvements  are  made  with  reference  to  this 
mode  of  payment. 

The  provision  in  the  charter  for  the  payment  of  these  ex- 
penses is,  that  they  shall  be  assessed  upon  and  paid  by  the 
land  and  real  estate  benefited  by  the  same,  in  proportion  to 
the  benefit  received.  These  assessments  are  to  be  made  by 
commissioners  appointed  by  the  city,  and  are  collected  by  its 
officers.  The  money  collected  goes  into  the  hands  of  the  city 
treasurer,  with  other  funds  of  the  city,  and  are  paid  out  by 
him  under  direction  of  the  council.     Claims  for  work  are  bv 
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them  audited  and  ordered  to  be  paid.  This  method  clearly 
indicates  that  the  contractors  and  workmen  on  such  improve- 
ments may  look  to  the  general  funds  of  the  city  for  their  pay, 
and  the  city  may  reimburse  itself,  or  be  put  in  funds  for  such 
payment  by  collecting  from  the  property  owners,  so  far  as  the 
benefits  assessed  will  go  in  payment.  If  they  have  acted  with 
such  informality  that  they  cannot  make  collection  by  assess- 
ment, then  the  city,  which  has  appointed  them  to  office,  must 
suffer,  and  not  the  workmen. 

Cammings  v.  Mayor,  &c.,  of  Brooklyn,  11  Paige  596,  holds 
that,  under  similar  terms  in  a  city  charter,  it  is  the  duty  of  the 
city  officers  to  see  that  a  proper  assessment  is  made,  the  money 
collected  and  paid  over  to  the  contractors  within  a  reasonable 
time  after  the  completion  of  the  improvement,  and,  if  they 
unreasonably  neglect  to  collect,  the  contractors  are  entitled  to 
payment  out  of  the  general  funds  of  the  corporation ;  and 
that  such  general  funds  may  be  reimbursed  out  of  the  proceeds 
of  the  assessments,  when  made  for  benefits. 

It  seems  that  in  our  state  no  other  course  is  practicable, 
for,  since  the  case  of  State,  Agens  et  al.,  v.  City  of  Neivark,  S 
Vroom  415,  assessments  for  local  improvements  may  be  charged 
against  the  property  benefited  only  to  the  extent  of  such 
special  benefits ;  and  if  the  expense  of  such  improvements 
exceed  the  benefits  conferred  upon  the  adjoining  property 
owners,  such  excess  must  be  paid  by  the  public. 

The  cases  cited  on  the  argument  from  other  states,  in  favor 
of  the  position  that  the  contractors  must  look  to  the  assess- 
ments alone  for  their  pay,  may  be  easily  distinguished,  if  the 
special  provisions  of  the  charters  and  the  terms  of  the  con- 
tracts are  kept  in  mind. 

Baldwin  v.  City  of  Oswego,  2  Keyes  132,  was  much  relied 
upon.  It  is  true,  as  was  there  held,  that  if  the  contractor  make 
his  contract  with  the  city  in  form  to  receive  payment  specifi- 
cally and  only  from  the  moneys  assessed  and  collected  from  the 
benefited  property,  he  will  be  held  to  his  contract,  and  cannot 
claim  payment  from  the  general  funds  of  the  city  ;  but  other- 
wise, if  he  make  no  such  agreement,  and  the  city  undertake 
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to  collect  for  hiin  under  the  charter,  and  make  default,  or  fail 
to  enforce  the  collection  of  such  assessment,  he  will  have 
his  remedy  against  the  city  for  such  default  or  negligence. 
There  are  other  statements  in  the  case  at  variance  with  Cum- 
mings  v.  Brooklyn,  above  cited. 

The  terms  of  the  contract  in  these  improvement  certificates 
are  clearly  authorized  by  the  charter.  The  holder  is  to 
receive  of  the  treasurer  of  the  city  the  principal  sum,  with 
interest  tliereon,  at  the  rate  of  seven  per  centum  per  annum, 
computed  from  a  date  thirty  days  after  the  confirmation  of  the 
assessment,  in  such  amounts  as  the  money  on  such  assessment 
shall  come  to  the  hands  of  the  treasurer.  The  mayor  and 
council  bind  themselves  to  use  due  diligence  in  making  and 
collecting  the  assessment ;  and,  in  case  the  assessment  is  not 
collected  to  meet  the  certificate  within  two  years  from  the 
date  of  the  confirmation  of  the  assessment  for  such  improve- 
ment, then  they  will  pay  the  principal  sum  and  interest  to 
the  holder  upon  thirty  days'  notice  of  default  in  the  collection 
of  the  assessment.  A  failure  for  two  years  to  collect  the  as- 
sessment was,  by  this  contract,  to  be  regarded  sis  a  default, 
the  sufficient  evidence  of  neglect  to  enforce  the  collection,  and 
thereupon  the  right  of  the  holder  to  demand  payment  for  the 
amount  of  the  improvement  certificate  from  the  city  at  large 
attached.  It  was  competent  for  the  city  to  stipulate  for  this 
reasonable  time  to  make  the  assessment,  and  promise  payment 
when  the  term  of  credit  had  expired.  The  plaintiff,  in  this 
case,  avers  that  he  has  waited  the  two  years  from  the  confirm- 
ation of  the  assessment,  has  given  thirty  days'  notice  of 
default  in  the  collection  of  the  assessment,  and  that  he  is 
thereby  entitled  to  demand  the  amount  and  interest  from  the 
city.  This  averment  presents  a  legal  cause  of  action  accord- 
ing to  the  terms  of  the  certificate,  and  within  the  charter. 

The  insistment  that  a  mandamus  is  the  proper  remedy,  was 
based  upon  the  idea  that  the  city  was  only  compellable  to 
enforce  the  assessment  against  the  property  owners  benefited, 
for  the  payment  of  the  contractor  and  his  assigns.  But  it  is 
otherwise,  and  an  action  may  be  brought  in  the  present  form. 
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in  debt,  directly  against    the    city  for    the    breach   of   con- 
tract. 

The  constitutionality  of  the  form  of  assessment  for  benefits 
under  the  charter  against  the  property  owner,  has  not  been 
considered,  because,  as  has  been  already  shown,  the  rights  of 
workmen  under  the  contract  with  the  city  are  not  dependent 
upon  such  assessment.  If  the  city  do  not  provide  the  means 
of  assessment,  and  fail  to  collect  for  two  years,  the  contractor 
has  his  remedy  by  action  on  the  certificate. 

The  demurrer  is  overruled. 


Cited  in  Knapp  v.  Hoboken,  10  Vr.  396;  Morgan  v.  Guttenberg,  11  Vr. 
^96  ;  North  Bergen  v.  Eager,  12  Vr.  187  ;  State  v.  Hoboken,  14  Vr.  100. 


THE  STATE,  WATSON  ET  AL.,  PROSECUTORS,  v.  THE  MEDI- 
CAL SOCIETY  OF  NEW  JERSEY. 

STATE,  VARICK  ET  AL.,  PROSECUTORS,  v.  THE  SAME. 

1.  A  writ  of  certiorari  will  not  lie  to  revise  or  correct  ej-roneous  opinions, 
however  hurtful  they  may  be  to  individuals  against  whom  they  are 
expressed.  An  order,  judgment  or  determination  affecting  the  rights 
of  the  prosecutors  is  necessary  as  a  foundation  for  the  use  of  the  writ. 

2.  The  jurisdiction  of  a  representative  body  composed  of  members  selected 
by,  and  delegated  to  it  by  other  bodies,  to  judge  of  the  qualification 
and  election  of  its  members,  is  a  power  necessarily  incident  to  bodies 
of  such  composition.  In  most  instances,  the  investigation  must  be 
summary  in  its  proceedings,  and  in  the  absence  of  statutory  provisions 
or  regulations  by  by-laws,  is  discretionary  in  the  mode  of  procedure. 

5.  The  Medical  Society  of  New  Jersey,  incorporated  by  act  of  the  legis- 
lature, is  composed  of  delegates  chosen  by  and  from  each  of  the  dis- 
trict or  county  societies  instituted  by  its  authority.  In  the  county  of 
H  ,  two  separate  organizations  are  maintained,  each  claiming  to  be  the 
District  Medical  Society  of  the  county  of  H.  Two  sets  of  delegates, 
chosen  by  their  organizations,  appearing  and  claiming  admission  as 
members  of  the  state  society— -HeW,  that  it  was  competent  for  the 
state  society,  in  determining  the  election  of  its  members,  to  ascertain 
and  decide  which  of  the  organizations  was  the  district  society,  and 
that  the  facts  might  be  ascertained  through  the  medium  of  a  com- 
mittee. 
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On  certiorari. 

Argued  at  February  Term,  1876,  before  Justices  Depue,. 
Knapp  and  Dixon. 

For  the  plaintiffs,  A.  I.  Smith  and  A.  T.  McOill. 
Contra,  John  Lilly  and  B.  Gummere. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  These  cases  originated  in  a  dispute  among  the 
members  of  the  District  Medical  Society  of  the  county  of 
Hudson,  with  respect  to  its  proceedings  at  a  meeting  of  March 
4th,  1873. 

The  society  met  in  the  court-house,  and,  after  organizing, 
a  motion  was  made  that  the  society  do  adjourn  to  the  district 
attorney's  office.  Of  the  persons  present  and  claiming  a  right 
to  vote,  the  greater  number  cast  their  votes  in  the  negative. 
The  right  of  some  of  the  persons  voting  in  the  negative  to  be 
considered  as  members  being  in  dispute,  the  president  declared 
the  motion  carried,  and  in  company  with  the,  affirmative 
voters  withdrew  to  the  district  attorney's  office,  and  proceeded 
to  hold  a  meeting  there.  The  persons  voting  in  the  negative 
remained  in  the  room  where  the  society  first  met,  and 
appointed  a  chairman  pro  tempore,  and  transacted  other  busi- 
ness, and  at  an  adjourned  meeting  held  on  the  11th  of  March, 
proceeded  to  expel  the  president  and  such  of  the  members  as 
adhered  to  him  in  the  adjournment. 

In  this  way  two  bodies  came  into  existence,  each  claiming 
to  be  the  District  Medical  Society  of  the  county  of  Hudson, 
and  each  keeping  up  an  organization  as  such. 

At  the  annual  meeting  of  the  Medical  Society  of  New 
Jersey,  held  in  May,  1873,  a  memorial  from  the  District 
Medical  Society  of  the  county  of  Hudson,  signed  by  Dr.  Cor- 
nelison  and  others  as  a  committee,  was  presented  and  referred 
to  the  committee  on  ethics  and  judicial  business.  This  me- 
morial emanated  from  the  body  which  continued  its  session 
as  the  county  society  at  the  place  of  the  first  meeting,  in  disre- 
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gard  of  the  adjournment  declared  by  the  president.  It  con- 
tained a  recital  of  the  facts  as  understood  by  the  members  of 
that  body,  and  in  the  name  of  the  society  asked  "  the  assist- 
ance of  the  State  Medical  Society  in  the  expression  of  its 
opinion  or  the  recognition  of  this  district  society,  and  refusal 
to  recognize  the  seceders."  The  memorial  also  requested  such 
order  or  expression  of  opinion  in  regard  to  the  restoration  of 
the  minute  book  as  might  be  deemed  expedient,  and  the  issu- 
ing of  a  duplicate  charter  to  the  society  in  the  place  of  the 
original,  which  was  in  the  possession  of  the  other  party. 

No  action  was  taken  on  this  memorial  by  the  state  society 
at  its  session  of  1873,  beyond  a  reference  to  the  committee.. 
But  at  the  annual  meeting  of  the  state  society  in  May,  1874,. 
two  sets  of  delegates  appeared,  each  with  formal  credentials, 
and  claiming  to  represent  the  district  society.  The  admission 
of  any  representation  from  the  society  was  deferred  until  the 
committee  should  report.  The  committee  reported,  submit- 
ting fmir  propositions  as  their  decision  upon  the  memorial, 
the  last  of  which  was  that  the  memorialists  and  their  associ- 
ates constituted  the  District  Medical  Society  for  Hudson 
county,  and  were  entitled  to  representation  in  the  state 
society  by  their  delegates.  They  further  reported  that  the 
memorialists  were  entitled  to  the  book  of  records,  and  were 
the  rightful  custodians  of  the  archives  of  the  society.  The 
only  entries  on  the  record  of  the  proceedings  of  the  society  in 
relation  to  the  matters  contained  in  the  report,  are  as  follows : 
"  The  standing  committee,  as  the  committee  on  ethics  and 
judicial  business,  by  the  chairman,  reported  in  full  upon  the 
subjects  referred  to  it  at  the  last  meeting.  The  report  and 
its  conclusions  were  accepted  by  the  society  as  final."  .  .  . 
The  committee  on  organization  reported  the  following  as  the 
accredited  delegates  from  Hudson  county :  (naming  those 
chosen  by  the  memorialists  and  their  associates.)  These  dele- 
gates were  thereupon  admitted  and  placed  on  the  roll  as 
representatives  from  the  district  society. 

These  writs  of  certiorari  were  sued  out  by  the  unsuccessful 
contestants  to  review  the  action  and  proceedings  of  the  state 
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society,  on  the  ground  of  want  of  jurisdiction,  and  alleged 
irregularities  in  conducting  the  proceedings  in  disregard  of  its 
own  by-laws. 

The  first  three  propositions  contained  in  the  committee's 
report,  that  the  district  society  did  not  adjourn  on  the  4th  of 
March,  1873,  that  the  refusal  of  the  president  to  entertain 
an  appeal  from  his  decision  could  not  be  justified,  and  that 
his  withdrawal  from  the  society  with  the  other  seceding  mem- 
bers, and  the  abstraction  of  the  minute  book,  were  acts  of 
disorganization,  are  mere  expressions  of  opinions,  or  finding 
of  facts  as  reasons  for  the  conclusion  the  committee  readied, 
that  the  body  represented  by  the  memorialists  constituted  the 
society,  and  were  entitled  to  representation.  If  the  state 
society,  by  its  vote,  in  adopting  the  conclusions  of  the  report, 
concurred  in  the  finding  of  the  committee  of  the  facts  re- 
ported, such  concurrence  operated  merely  as  a  formal  exjDres- 
sion  of  the  opinions  of  its  members,  or  a  reason  for  the 
official  action  of  the  society  in  determining  who  were  entitled 
to  sit  as  delegates.  The  society  took  no  official  action  be- 
yond the  determination  of  the  admission  of  members  to  its 
body.  Nothing  else  in  effect  was  submitted  by  the  memo- 
rialists, but  the  recognition  of  that  body  in  its  relations  with 
the  state  society.  The  legality  of  the  expulsion  of  members 
l)y  the  district  society,  and  the  propriety  of  the  censure  of 
members  for  the  conduct  complained  of,  were  not  brought 
before  the  state  society  for  adjudication.  No  appeal  from  the 
subordinate  society  to  its  superior,  was  pending.  The  cir- 
cumstances connected  with  the  disruption  of  the  district 
society  are  set  out  in  the  memorial  as  part  of  the  history  of 
the  proceedings  out  of  which  the  two  rival  bodies  originated. 
They  were  pertinent  for  that  purpose,  and  might  be  taken 
into  consideration  by  the  state  society,  in  deciding  which  of 
the  two  rival  bodies  was  the  district  society,  having  regard 
only  to  the  regularity  of  its  proceeding  under  its  organic  law. 
Naturally,  if  not  necessarily,  the  conduct  of  individuals 
became  incorporated  into  the  narrative  as  part  of  the  history 
of  the  transaction,  and  was  part  of  the  case  as  laid  before  the 
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state  society,  and  was  considered  by  it  in  determining  the 
regularity  of  the  two  bodies,  and  the  right  of  representation 
in  the  state  society. 

Whether  the  members  of  the  society,  in  deliberating  on  the 
question  of  the  admission  of  members,  formed  correct  or  just 
opinions  on  the  facts,  cannot  be  considered  on  certiorari.  A 
writ  of  certiorari  will  not  lie  to  revise  or  correct  erroneous 
opinions,  however  hurtful  they  may  be  to  individuals,  concern- 
ing whom  they  are  expressed.  An  order,  judgment,  or  de- 
termination affecting  the  rights  of  the  prosecutors,  is  neces- 
sary as  a  foundation  for  the  use  of  the  writ.  In  the  present 
case  the  only  determination  of  the  defendants  was  with 
respect  to  the  admission  of  members.  The  acts  and  resolu- 
tions of  the  society,  when  stripped  of  mere  surplusage,  extend 
no  further  than  that.  A  construction  giving  them  greater 
effect  would  be  entirely  nugatory  in  its  operation.  Even  the- 
declaration  by  the  committee  as  to  the  custody  of  books  and 
papers,  if  it  be  assumed  to  have  been  approved  by  the  society, 
is  not  a  judicial  determination  of  the  right  of  property.. 
Remedy  may  be  had  for  their  possession  in  a  court  of  law 
without  embarrassment  by  the  action  of  the  defendants. 

Consequently  the  reasons  assigned,  which  are  based  on  the 
assumption  that  the  action  of  the  defendants  was  an  adjudica- 
tion of  the  individual  rights  or  status  of  the  prosecutors,  or  was 
in  the  exercise  of  an  appellate  jurisdiction  over  district  socie- 
ties, and  arraigning  the  proceediugs  as  in  violation  of  the  form& 
to  be  observed  in  such  matters,  must  be  disregarded.  The  only 
reasons  that  present  a  question  for  decision  by  the  court  are  suck 
as  touch  the  right  of  the  defendants  to  institute  inquiry  as  to 
which  of  the  two  contending  parties  constituted  the  district 
society.  The  INIedical  Society  of  New  Jersey  maintains  its 
existence  under  the  act  of  1864.  {Acts,  1864,  p.  250.)*  It 
is  composed  of  delegates  chosen  by  and  from  each  of  the  district 
or  county  societies,  which  are  instituted  by  the  authority  of  the 
state  society,  together  with  the  officers  for  the  time  being,  and 
such  of  the  profession  as  have  been  presidents  of  the  society. 

*Rev.,  p.  675. 
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With  the  exception  of  membership  arising  from  present  or 
past  official  position,  the  state  society  is  purely  a  representa- 
tive body.  Under  its  by-laws  a  meeting  is  held  annually,  on 
the  fourth  Tuesday  of  May.  The  society,  in  the  year  1874, 
met  on  the  26th  of  May,  and  continued  in  session  for  two 
days.  The  delegates  are  elected  by  the  district  society  annu- 
ally, and  are  admitted  on  a  certificate  of  delegation,  signed  by 
the  president  or  secretary  of  the  district  society  of  which  they 
are  respectively  members. 

The  jurisdiction  of  a  representative  body  composed  of  mem- 
bers selected  by,  and  delegated  to  it  from  other  bodies,  to 
judge  of  the  qualification  and  election  of  its  members,  is  a 
power  necessarily  incident  to  bodies  of  this  composition.  As 
membership  is  only  important  as  it  admits  to  a  participation 
in  the  business  of  a  body,  a  prompt  and  speedy  determination 
of  questions  of  membership  is  highly  important. 

The  investigation  must,  in  most  instances,  be  summary  in 
its  proceedings,  and,  in  the  absence  of  statutory  provisions,  or 
regulations  by  by-laws,  is  discretionary  in  the  mode  of  pro- 
cedure. Whether  the  decision,  pro  hao  vice,  should  not  be 
treated  as  final,  till  annulled  by  mandamus,  to  admit  the  re- 
jected contestants,  or  by  qiio  warranto,  to  oust  the  usurpers, 
it  is  not  necessary  to  decide.  It  is  doubtful,  at  least,  whether 
certiorari,  which  tears  down,  but  does  not  build  up — which, 
if  successfully  prosecuted,  would  vacate  the  resolution  without 
ousting  the  sitting  members  or  admitting  the  rejected  claim- 
ants, is  an  appropriate  remedy.  Bat,  be  that  as  it  may,  this 
court  would  not  be  justified  in  reversing  the  decision  of  the 
defendants  in  a  matter  over  which  they  had  undoubted  juris- 
diction, unless  on  proof  of  illegality  in  their  proceedings. 

Each  of  the  contesting  parties  presented  credentials  pur- 
porting to  be  signed  by  the  proper  officers,  and  apparently 
regular  in  form.  The  society  could  not  determine  the  right 
of  membership  from  an  inspection  of  the  credentials.  It 
became  necessary  to  ascertain  which  of  the  certifying  officials 
legally  represented  the  society.  In  this  way  the  inquiry  as 
to  which  of  the  two  bodies  constituted  the  district  society  was 
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forced  upon  the  defendants.  It  was  referred  to  a  committee 
to  make  report,  and  it  was  competent  for  the  society  to  ascer- 
tain the  facts  through  the  medium  of  a  committee.  1  Dillon 
on  Mun.  Corp.,  §  227.  Such  is  the  practice  of  all  representa- 
tive bodies  in  this  country  in  cases  of  contested  elections.  As 
appears  by  the  report,  both  parties  had  a  hearing  before  the 
committee.  In  so  far  as  relates  to  the  admission  of  the  suc- 
cessful delegates  by  the  society,  acting  on  the  report  of  the 
committee,  no  error  is  made  apparent. 

The  writ  was  not  allowed  until  May,  1875,  when,  practi- 
cally, the  membership  of  the  admitted  delegates  had  ceased, 
and  the  case  was  not  argued  until  after  the  term  of  member- 
ship in  contest  had  expired. 

If,  under  these  circumstances,  we  thought  that  the  proceed- 
ings of  the  defendants  were  illegal,  a  reversal  would  be  en- 
tirely useless. 

On  the  reasons  which  present  the  question  for  the  judgment 
of  this  court,  judgment  of  affirmance  must  be  entered. 

Cited  in  State,  Hoxsey  v.  Woodruff,  10  Vr.  74 ;  Drake  v.  Plume,  15  Vr. 
363 ;  Livingston  v.  Rector,  &c.,  of  Trinity  Church,  16  Vr.  232. 


WILLIAM  A.  FREEMAN  v.  JOHN  ROBINSON  AND  WILLIAM 
S.  SMALLEY. 

1.  No  action  can  be  maintained  against  a  father  for  goods  purchased  on 
his  credit  by  a  minor  child,  even  for  necessaries,  unless  the  father  has 
expressly  or  impliedly  authorized  the  purchase  on  his  credit. 

2.  The  mere  moral  obligation  of  a  parent  to  maintain  his  child,  affords 
no  legal  inference  of  a  promise  to  pay  a  debt  contracted  by  the  latter 
even  for  necessaries. 

3.  A  mere  moral  obligation  or  duty  as  an  executed  consideration,  is  not 
a  sufficient  consideration  to  support  a  subsequent  express  promise. 

4.  Goods  having  been  sold  to  a  minor  child  of  the  defendant  on  hts 
credit,  without  his  knowledge,  order  or  consent — Held,  that  a  subse- 
quent promise  by  the  defendant  to  pay  was  invalid  for  want  of  a  legal 
consideration. 
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Action  was  brought  before  the  First  District  Court  of  the 
city  of  Newark  to  recover  for  goods  sold  by  the  plaintiffs  to- 
a  minor  child  of  defendant,  upon  defendant's  credit.  The 
cause  was  tried  before  a  jury.  The  plaintiffs  proved  their 
books  of  account,  showing  the  entries  against  the  father  for 
the  son.  It  was  proved  that  the  goods  were  sold  by  the 
plaintiffs  without  the  order,  knowledge  or  consent  of  the 
defendant.  The  jury  found  a  verdict  for  plaintiffs,  upon 
which  judgment  was  entered. 

The  defendant  being  dissatisfied  with  the  direction  of  the 
judge  in  point  of  law,  appealed  to  the  Court  of  Common 
Pleas,  which  court  affirmed  the  judgment.  Thereupon  the 
defendant  below  sued  out  a  writ  of  certiorari. 

On  certiorari  of  the  Essex  Common  Pleas. 

Argued  at  February  Term,  1876,  before  Justices  Depue, 
Knapp  and  Dixon. 

For  the  plaintiffs  in  certiorari,  C.  E.  Hill. 

Contra,  A.  Struble. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  duty  of  a  father  to  provide  maintenance 
for  his  children  is  a  mere  moral  obligation.  Except  in  cases 
within  the  statute  of  Elizabeth,  and  by  the  procedure  there 
pointed  out,  he  is  not  legally  compellable  to  perform  this 
duty. 

No  action  can  be  maintained  against  a  father  for  goods 
purchased  on  his  credit  by  his  minor  child,  even  though  they 
be  necessaries,  unless  the  father  has  expressly  or  impliedly 
authorized  the  purchase  on  his  credit.  The  authority  of  an 
infant  to  bind  the  father  by  contract  for  necessaries  may  be 
inferred  from  slight  evidence.  But,  nevertheless,  where  the 
parent  gives  no  authority,  and  enters  into  no  contract,  he  is 
no  more  liable  to  pay  a  debt  contracted  by  his  child  even  for 
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necessaries,  than  a  mere  stranger  would  be.  1  Parsons  on 
Contracts  299 ;  1  Chitty  on  Contracts  210 ;  Mortimore  y .  Wright, 
6  M.  &  W.  482 ;  Raymond  v.  Loyl,  10  Barb.  489  ;  Plotts  v. 
Roseberry,  4  Dutcher  146.  The  mere  moral  obligation  of  a 
parent  to  maintain  his  child  affords  no  legal  inference  of  a 
promise  to  pay  a  debt  contracted  by  him  even  for  necessaries. 
Shclton  V.  Springett,  11  C  B.  452. 

The  case  shows  that  the  goods  were  sold  by  the  plaintiffs 
to  the  defendant's  son  without  the  order,  knowledge  or  con- 
sent of  the  father.  The  judgment  therefore  cannot  be  sus- 
tained on  the  ground  of  the  agency  of  the  son  in  making  the 
contract  in  his  father's  name. 

The  judgment  was  sought  to  be  sustained  upon  a  promise 
by  the  father  to  pay,  made  after  the  goods  were  furnished. 
There  was  testimony  tending  to  show  that  the  defendant,, 
after  the  goods  were  sold,  had  promised  to  settle  the  bill,  or 
see  it  settled.  The  judge  charged  the  jury,  "that  if  they 
believed  that  the  defendant  did  promise  to  settle  or  pay  the 
bill,  the  obligation  of  the  parent  to  provide  for  the  minor 
child  was  a  sufficient  consideration  for  the  promise,  and  would 
bind  him." 

There  was  no  proof  that  the  goods  sold  were  such  as  were 
proper  to  be  provided  for  the  maintenance  of  the  son,  having; 
regard  to  the  estate  and  social  position  of  his  father,  or  were 
indispensable  to  his  life  or  bodily  comfort.  The  moral  obli- 
gation of  a  parent  to  provide  for  his  children  must  have  some 
limit.  It  is  not  so  far-reaching  in  its  operation  as  to  impose 
a  duty  on  the  parent  to  provide  everything  which  the  taste 
or  extravagance  of  the  child  may  prompt  him  to  desire,  or 
tradesmen  may  see  fit  to  provide.  The  obligation  is  limited 
to  the  furnishing  of  such  articles  as  are  necessary  to  main- 
tenance and  support,  leaving  to  the  parent,  in  virtue  of  his 
parental  authority,  a  discretion  how  far  he  may  deem  it  pru- 
dent to  exercise  his  generosity  in  the  indulgence  of  his  child. 
The  case  fails  to  show  the  existence  of  any  moral  duty  on  the 
part  of  the  defendant  towards  his  son,  which  would  require 

Vol..  lk.  2  b 
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him  to  supply  the  goods  sued  for.  As  the  plaintiff  was  bound 
to  make  out  his  case  by  proof  of  a  consideration  which  would 
support  the  promise,  as  well  as  the  promise,  the  cause  of 
action  in  this  respect  was  not  established. 

But  the  charge  was  intended  to  present  the  question  whether 
a  moral  duty  without  any  legal  obligation  is  a  sufficient  con- 
sideration to  give  validity  to  a  subsequent  express  promise. 

In  Haickes  v.  Saunders,  Coiop.  290,  Lord  Mansfield  said 
that  "  where  a  man  is  under  a  moral  obligation,  which  no 
court  of  equity  or  law  can  enforce,  and  promises,  the  honesty 
and  rectitude  of  the  thing  is  a  consideration."  And  Justice 
Buller  declared  the  true  rule  to  be  that  "  wherever  a  defend- 
ant is  under  moral  obligation,  or  is  liable  in  conscience  and 
equity  to  pay,  that  is  a  sufficient  consideration."  The  influ- 
ence of  these  great  names  induced  the  opinion,  which  at  one 
time  prevailed,  that  a  mere  moral  obligation,  under  all  cir- 
cumstances, was  a  sufficient  consideration  for  an  express 
promise.  Subsequent  examination  of  this  doctrine,  in  the 
light  of  legal  principles,  has  led  to  a  modification  of  this 
opinion,  and  a  repudiation  of  the  principle  in  its  generality 
of  application. 

In  an  elaborate  note  to  Wennall  v.  Adnei/,  3  B.  &  P.  247, 
the  earlier  cases,  including  Hawhes  v.  Saunders,  are  collected 
and  subjected  to  a  critical  and  discriminating  examination.  It 
is  there  observed,  that  Lord  Mansfield  "  used  the  term  moral 
obligation  not  as  expressive  of  any  vague  and  undefined  claim 
arising  from  nearness  ef  relationship,  but  of  those  imperative 
duties  which  would  be  enforceable  by  law,  were  it  not  for 
some  positive  rule,  which,  with  a  view  to  general  benefit, 
exempts  the  party  in  that  instance  from  legal  liability."  The 
justice  of  this  observation  is  apparent  from  the  cases  stated 
by  the  Chief  Justice  as  illustrations  of  the  application  of  the 
doctrine.  He  enumerates  promises  to  pay  debts,  the  recovery 
of  which  is  barred  by  the  statute  of  limitations — a  promise  by 
a  man  after  he  becomes  of  age  to  pay  a  j  ust  debt  contracted 
during  minority,  but  not  for  necessaries  ;  a  promise  by  a  bank- 
rupt after  iiis  certificate  to  pay  his  debts  in  full ;  and  a  promise 
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to  perform  a  secret  trust,  or  a  trust  void  for  want  of  writing 
by  the  statute  of  frauds.  In  each  of  these  instances  there  was, 
originally,  a  consideration  of  benefit  to  the  promisor,  from 
which  a  promise  would  have  been  implied  capable  of  legal 
enforcement,  if  some  statutory  provision  or  positive  rule  of 
law  had  not  debarred  the  party  from  legal  remedy.  Indeed, 
in  the  case  then  in  hand,  which  was  an  action  on  a  promise 
by  an  executrix,  into  whose  hands  assets  had  come,  more  than 
sufficient  to  pay  debts  and  legacies,  to  pay  the  plaintiff  his 
legacy,  the  defendant  had  received  a  consideration  with  resjiect 
to  which  a  remedy  might  have  been  had  by  action,  were  it 
not  for  a  technical  rule  of  law. 

In  the  note  above  referred  to,  the  conclusion  is  arrived  at 
from  an  examination  of  all  the  cases,  that  "  an  express  promise 
■can  only  revive  a  precedent  good  consideration,  which  might 
have  been  enforced  at  law  through  the  medium  of  an  implied 
promise,  had  it  not  been  suspended  by  some  positive  rule  of 
law,  but  can  give  no  original  right  of  action,  if  the  obligation 
on  M^hich  it  is  founded  never  could  have  been  enforced  at 
law,  though  not  barred  by  any  legal  maxim  or  statute  pro- 
vision." 

The  principle  thus  enunciated  was  approved  by  Lord  Den- 
mm  in  Eastioood  v.  Kenyon,  11  A.  &  E.  438,  and  adopted 
by  the  judges  of  the  Queen's  Bench  in  Beaumont  v.  Reeve, 
8  Q.  B.  486,  and  may  now  be  considered  as  the  settled  law 
in  the  English  courts.  It  has  also  been  approved  and  made 
the  basis  of  judicial  decision  quite  generally  by  the  courts  in 
this  country.  Smith  v.  Ware,  13  Johns.  258  ;  Ehle  v.  Judson, 
25  Wend.  97  ;  Geer  v.  Archer,  2  Barb.  420  ;  Mills  v.  Wyman, 
3  Pick.  201 ;  Dodge  y.  Adams,  19  Pick  429;  Wheaton  v. 
Wilmarth,  13  Mete.  422;  Cook  v.  Bradley,  7  Conn.  57.  In 
Mills  V.  Wyman,  the  promise  sued  on  was  by  a  father  to  pay 
expenses  which  had  been  incurred  in  relieving  his  son,  of  full 
age,  who  had  been  suddenly  taken  sick  among  strangers. 
And  in  Cook  v.  Bradley  the  action  was  on  a  promise  by  a 
son,  who  was  in  affluent  circumstances,  to  pay  for  necessaries 
which  had  previously  been  furnished  to  his  father,  who  saw 
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indigent,  and  in  need  of  relief.  In  both  cases  the  moral  duty 
was  recognized,  but  was  held  not  to  be  a  sufficient  consideration 
to  give  validity  to  a  subsequent  promise.  In  Dodge  v.  Adams, 
the  moral  obligation  of  a  father  to  support  his  children  was 
directly  held  not  to  be  a  sufficient  consideration  for  a  sub- 
sequent promise  to  pay  for  the  board  of  his  minor  children, 
who  had  been  taken  from  his  house  without  his  consent. 

In  Briggs  v.  Sutton,  Spencer  582,  Carpenter,  J.,  gives  his 
unqualified  approbation  to  the  rule  abov^e  extracted  from  the 
note  to  Wennall  v.  Adney,  and  it  may  now  be  considered  as 
the  settled  law,  established  on  principle  and  authority,  that  a 
mere  moral  obligation,  or  duty  as  an  executed  consideration, 
is  not  a  sufficient  consideration  to  support  a  subsequent  express, 
promise.  If  services  be  rendered,  at  the  request  of  the  prom- 
isor, which  are  for  the  benefit  of  a  third  party,  towards  whom 
the  promisor  owes  only  moral  duties,  they  may  be  recovered 
for.  In  such  cases,  the  precedent  request  and  services  ren- 
dered in  compliance  therewith,  affi^rd  a  consideration  from 
which  a  promise  to  pay  would  be  implied,  or  such  as  is  needed 
to  uphold  an  express  promise.  But  where  the  duty  is  one  of 
moral  obligation  only,  and  the  service  is  rendered  without  a 
previous  request,  a  subsequent  promise  to  pay  is  without  the 
consideration  which  is  necessary  to  the  validity  of  a  contract. 

The  cases  are  collected  and  commented  on  in  1  C kitty  on 
Contracts,  11th  Am.  ed.,  52-60  ;  1  Smith's  Leading  Cases  268, 
note  to  Lampleight  v.  Brathioait ;  and  in  1  Parsons  on  Con- 
tracts 432. 

The  judgment  should  be  reversed. 


APPERSON  V.  THE    MUTUAL    BENEFIT    LIFE    INSURANCE 

COMPANY. 

1.  The  word  "  costs  "  is  a  word  of  a  known  legal  signification.  It  signi- 
fies, when  used  in  relation  to  the  expenses  of  legal  proceedings,  the 
sums  prescribed  by  law  as  charges  for  the  services  enumerated  in  the 
fee  bill. 
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"Costs  of  proving  the  document"  to  be  paid  on  refusal  or  neglect  to 
admit  its  execution,  under  the  one  hundreth  and  fifty-sixth  section  of 
the  Practice  Act,  are  such  costs  only  as  are  legally  taxable  under  the 
fee  bill  for  the  attendance  of  the  witnesses,  and  will  not  include  the 
extra  expenses  incurred  in  procuring  their  attendance. 


Argued  at  February  Term,  1876,  before  Justices  Depue 
and  Knapp. 

For  the  plaintiff,  G.  Collins. 

Contra,  C  Parker. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  action  in  this  case  was  on  a  policy  of 
insurance  issued  to  Apperson  on  his  life.  It  had  been  assigned 
to  one  Knowles,  for  wliose  use  the  suit  was  prosecuted.  The 
plaintiff  called  upon  the  defendants  to  admit  the  execution  of 
the  instrument  of  assignment  under  the  provisions  of  the  one 
hundred  and  fifty-sixth  section  of  the  Practice  Act.  The 
defendants  refused  to  admit  the  execution  of  the  paper,  and  a 
witness  was  brought  from  Richmond,  Virginia,  for  the  pur- 
pose of  making  the  necessary  proof.  Application  is  now 
made  for  the  taxation  and  allowance  of  the  costs  of  making 
this  proof. 

The  affidavit  shows  that  $100  were  paid  to  the  witness  for 
his  attendance ;  that  the  railroad  fare  in  traveling  was  |25.70, 
and  that  he  was  in  attendance  on  the  court  for  two  days ;  and 
that  the  reasonable  expenses  of  his  stay  were  $5  a  day.  It 
is  claimed  that  the  plaintiffs  should  have  an  allowance  for 
these  sums,  or  some  portion  thereof. 

By  the  section  referred  to,  either  party  may,  by  written 
notice,  call  on  the  other  party  to  admit  in  writing  the  execu- 
tion of  any  document ;  and,  in  case  of  a  refusal  or  neglect  to 
admit  for  ten  days  after  service  of  notice,  the  costs  of  proving 
the  document  shall  be  paid  by  the  party  so  refusing  or  neg- 
lecting, whatever  the  result  of  the  cause  may  be,  unless,  at 
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the  trial,  the  judge  shall  certify  that  such  refusal  or  neglect 
to  admit  was  reasonable.     Revision,  Practice  of  Law,  §  156» 

The  penalty  prescribed  by  this  section  for  a  refusal  to- 
admit,  is  the  payment  of  the  costs  of  proving  the  document. 

The  word  costs  is  a  word  of  known  legal  signification.  It 
signifies,  when  used  in  relation  to  the  expenses  of  legal  pro- 
ceedings, the  sums  prescribed  by  law  as  charges  for  the  ser- 
vices enumerated  in  the  fee  bill.  Costs  are  only  recoverable 
by  force  of  a  statute,  and  the  allowance  of  them,  in  any  case, 
will  depend  on  the  terms  of  the  statute.  Corrigal  v.  London- 
Railway  Co.,  5  M.  &  G.  219;  3Ietler  v.  E.  and  A.  R.  R. 
Co.,  8  Vroom  222.  In  taxing  costs,  the  only  charges  which 
can  be  allowed  are  those  specifically  provided  for  in  the  fee 
bill,  and  are  not  to  be  increased  or  diminished  at  the  discre- 
tion of  the  court.  Anonymous,  Spencer  112.  Under  a  stat- 
ute which  provided  that,  where  a  complaint  shall  be  dismissed,, 
the  party  making  the  same  shall  be  liable  for  all  fees  to  ojicers,, 
and  for  all  costs  and  escpenses  incurred  by  the  defendant,  it 
was  held  that  the  costs  and  expenses  recoverable  by  a  defend- 
ant on  a  dismissal  were  only  taxable  costs,  such  as  were  allow- 
able under  the  fee  bill.     Potter  v.  Richards,  10'  Wend.  607. 

We  think  the  legislature  used  the  word  costs  in  this  section; 
in  a  strict  legal  sense,  as  embracing  only  such  items  as  would 
be  legally  taxable,  in  favor  of  the  successful  party,  and  at 
such  rates  as  are  fixed  by  law. 

The  fees  of  a  foreign  witness  attending  court  are  $1.00  for 
each  day's  attendance,  and  $1.00  for  every  thirty  miles  of 
travel  within  the  state,  in  going  to  and  returning  from  the 
place  of  trial. 

There  having  been  no  certificate  by  the  judge  that  the 
refusal  or  neglect  to  admit  was  reasonable,  the  plaintiff  is 
entitled  to  costs,  to  be  taxed  as  above,  to  be  paid  to  him  forth- 
with, on  a  service  of  a  copy  of  the  taxed  bill. 

Cited  in  Lehigh  Valley  B.  B.  Co.  v.  McFarland,  15  Vr.  677. 
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THE  STATE,  BUTTS   ET  AL.,  PKOSECUTOES,  v  THE   MAYOR 
AND  COMMON  COUNCIL  OF  HOBOKEN. 

1.  The  common  council,  in  examining  and  passing  upon  claims  presented 
against  the  city,  was  sitting  as  a  board  of  audit.  As  such  it  was  part 
of  its  official  duty  to  ascertain  the  correctness  of  any  bill  before  giving 
it  approval.  In  the  absence  of  proof  to  the  contrary,  the  presumption 
is,  that  this  duty  was  performed,  and  that  the  account,  as  audited  and 
allowed,  is  correct. 

2.  The  burden  of  establishing  the  incorrectness  of  the  account  is  on  the 
prosecutor. 


On  certiorari. 

Argued  at  February  Term,  1876,  before  Justices  Depue, 
Knapp  and  Dixon. 

For  the  prosecutors,  /.  H.  Lippincott. 

Contra,  J.  C.  Besson. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  By  a  supplement  to  the  charter  of  the  city  of 
Hoboken,  the  common  council  was  required  to  designate  two 
newspapers  in  which  its  proceedings  and  the  proceedings  of 
the  board  of  education,  and  such  matters  and  things  as  are 
required  to  be  published  by  the  charter,  shall  be  published  at 
prices  to  be  fixed  by  the  common  council,  "  at  rates  not  ex- 
ceeding those  authorized  by  law  for  the  printing  of  legal 
notices."     ^c^s,  1872,  p.  602. 

The  prices  established  by  statute  for  publishing  legal  notices 
are  sixty  cents  per  folio  of  one  hundred  words,  for  the  first 
insertion,  and  thirty  cents  per  folio  for  each  subsequent  insert 
tion.     Mx.  Dig.  328,  §  40. 

The  Hudson. County  Democrat,  and  the  Hoboken  Standard 
were  designated  by  the  common  council  as  the  official  papers. 
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Bills  were  rendered  for  such  services,  which  were  audited  and 
approved  by  the  common  council.  This  certiorari  brings  up 
for  review  the  action  of  the  common  council  in  making  such 
audit  and  approval.  The  grounds  of  objection  are,  first,  that 
the  work  was  charged  at  the  rate  of  so  many  lines  for  a  folio, 
instead  of  at  the  rate  of  so  much  per  folio  of  one  hundred 
words ;  and,  second,  that  the  lines  charged  for  as  a  folio  do 
not  make  a  folio  of  one  hundred  words.  No  objection  is  made 
to  the  rate  allowed  per  folio. 

Neither  the  charter  nor  any  statute  prescribes  the  form  in 
which  bills  of  this  kind  shall  be  made.  Any  mode  of  stating 
the  account  which  is  intelligible,  is  not  subject  to  legal  objec- 
tion.    There  can  be  no  reversal  for  this  reason. 

The  second  reason  for  reversal  Avould  be  fatal,  if  sustained 
in  fact. 

In  the  bills,  as  first  presented,  the  number  of  folios  was 
ascertained,  not  by  an  actual  count  of  the  words  but  by  a 
computation  made  by  counting  the  lines,  and  allowing  eight 
lines  for  a  folio. 

The  bills  were  taken  up  by  the  common  council  and  con- 
sidered in  committee,  and  reported  for  allowance  on  the  basis 
of  nine  lines  to  the  folio,  and  ordered  paid  on  that  basis. 

The  common  council,  in  examining  and  passing  upon 
claims  presented  against  the  city,  was  sitting  as  a  board  of 
audit.  As  such,  it  was  part  of  its  official  duty  to  ascertain 
the  correctness  of  any  bill,  before  giving  it  approval.  In  the 
absence  of  proof  to  the  contrary,  the  presumption  is  that  this 
duty  was  performed,  and  that  the  account,  as  audited  and 
allowed,  is  coi'rect. 

The  burden  of  establishing  the  incorrectness  of  the  account 
is  on  the  prosecutor.  It  will  not  be  inferred,  from  the  mode 
in  which  the  quantity  of  matter  is  designated,  that  method 
of  estimating  the  quantity  in  printed  matter  is  the  usual 
method. 

Three  witnesses  only  were  called  by  the  prosecutors.  They 
were  the  clerk  of  the  city  and  the  publishers  of  the  two  papers. 
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The  testimony  is,  that  the  matter  set  up  in  the  type  used, 
would  contain,  on  an  average,  more  than  one  hundred  words 
in  the  number  of  lines  adopted  by  the  common  council  as  a 
basis  in  their  reckoning. 

No  error  being  made  apparent,  the  order  should  be  affirmed. 

Cited  in  Lindabury  v.  Freeholders  of  Ocean,  18  Vr.  426. 


THE  STATE,  WM.  S.  HUBBARD,   PROSECUTOR,  v.  ANTHONY 
RECKLESS  ET  AL. 

1.  A  caveat  filed  against  recording  the  return  of  a  road,  suspends  pro- 
ceedings for  the  appointment  of  freeholders  to  review,  until  the  term 
next  succeeding  the  filing  of  such  caveat. 

■2.  Delay  beyond  such  term,  made  in  reviewing  erroneous  proceedings  of 
the  Common  Pleas,  will  not  deprive  the  caveator  of  the  right  to  a  review 
by  freeholders ;  this  court  will  direct  an  appointment  to  be  made  by 
the  court  below  after  the  errors  are  corrected. 


Certiorari  to  Common  Pleas,  to  remove  proceedings  and 
return  of  the  surveyors  of  the  highways,  in  laying  out  a  pub- 
lie  road  in  Shrewsbury  township,  and  the  proceedings  of  the 
•court  thereon. 

Case  submitted  on  briefs,  at  February  Term,  1876. 

For  the  plaintiff,  Geo.  C.  Beekman. 

For  the  defendant,  John  8.  Applegate. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  Anthony  Reckless  and  others,  ten  or  more 
freeholders  residents  in  Monmouth  county,  ajjplied  to  the 
Common  Pleas  of  that  county,  at  the  May  Term,  A.  D.  1875, 
for  an  appointment  of  surveyors  of  the  highways,  to  lay  out 
a  public  road  in  Shrewsbury  township.  The  appointment 
was  made  as  applied  for,  the  sui'veyors  met,  certified  the  road 
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to  be  necessary,  and  laid  out  the  same  by  a  return,  which 
was  filed  in  the  county  clerk's  office  on  the  11th  day  of  June, 
1875.  William  H.  Hubbard,  one  whose  lands  were  taken 
in  laying  the  road,  and  not  an  applicant  therefor,  filed  with 
the  clerk  on  the  same  day  a  caveat  against  recording  the 
return  of  surveyors. 

On  the  22d  day  of  June,  as  yet  of  the  Term  of  May,  1875, 
the  court  being  in  session  by  an  order  made  on  that  day,  in 
which  was  recited  the  filing  of  the  return — the  filing  of  the 
caveat — the  fact  that  a  meeting  of  the  court  was  held  on  the 
preceding  day — the  21st — further  reciting  that  the  caveator 
had  taken  no  action  in  said  court  under  his  caveat,  required 
the  said  William  H.  Hubbard,  the  caveator,  to  prosecute  hi& 
caveat  or  show  cause,  on  the  1 2th  day  of  July  then  next,  why 
it  should  not  be  dismissed.  On  the  return  of  the  rule,  the 
caveator,  not  then  presenting,  nor  having  before  that  time 
presented  an  application  for  the  appointment  of  freeliolders,. 
and  faihng  to  show  cause  to  the  satisfaction  of  that  court,, 
against  the  dismissal  of  his  caveat,  the  court  dismissed  it,  and 
ordered  the  surveyors'  return  to  be  recorded.  The  caveator, 
the  prosecutor  of  this  certiorari,  complains  that  the  Court  of 
Common  Pleas  required  of  him  earlier  action  than  the  pro- 
visions of  the  road  law  direct  or  permit. 

The  Court  of  Common  Pleas  have  interpreted  the  act  con- 
cerning roads,  as  requiring  application  for  the  appointment  of 
freeholders  to  be  made  at  the  meeting  of  the  court  next  suc- 
ceeding the  filing  of  the  caveat,  although  such  meeting  of  the 
court  be  held  in  the  term  during  which  the  caveat  is  filed, 
and  so  construing  the  law,  by  the  rule  granted,  they  ordered 
Hubbard  to  apply  for  the  appointment  of  freeholders  during 
the  term  in  which  he  filed  his  caveat — the  same  in  which  the 
surveyors  were  appointed,  and  to  which  they  returned  the 
laying  of  the  road.  And  because  he  did  not  so  apply,  took 
from  him  his  right  to  be  heard  before  freeholders,  treating 
him  as  if,  by  his  laches  and  neglect,  his  right  to  have  the 
proceedings  of  surveyors  reviewed,  was  forfeited  and  at  an. 
end. 
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We  think  the  Common  Pleas  are  in  error  in  dismissing  the 
proceedings  under  these  circumstances.  The  action  of  the 
court  was  premature ;  the  caveator  had  until  the  term  next  suc- 
ceeding the  filing  of  the  caveat,  to  apply  for  the  appointment 
of  freeliolders,  and  until  that  time  all  proceedings  were  sus- 
pended, on  the  part  of  the  court,  of  the  caveator  and  others. 

By  the  road  act,  to  quote  from  the  seventh  section,  the 
"party  aggrieved  may,  within  fifteen  days"  (after  filing  the 
return,)  "enter  a  caveat  with  the  clerk  against  recording 
the  return  ;  which  caveat  so  entered  shall  operate  as  a  mper- 
sedeas  to  further  proceedings  until  the  next  court.  And  in 
the  eighth  section,  providing  for  appointment  of  freeholders, 
this  language  is  used  :  "  The  person  aggrieved  having  entered 
a  caveat  as  aforesaid,  *  *  *  ^-^^^  ^^^^.^  jjppj._ 
cation,  in  writing,  to  the  Court  of  Common  Pleas  succeeding ;, 
and  the  said  court  shall  not  set  aside  the  proceedino-s,  * 
*  but  shall,  thereupon,  during  the  fenn  to  which 

such  application  is  made,  appoint,"  &c.  It  would  be  a  nar- 
row construction  of  this  part  of  the  law  to  hold  that  "  next 
court,"  and  "  Court  of  Common  Pleas  succeeding,"  mean  the 
day  on  which  the  court  shall  chance  to  convene  next  after 
filing  the  caveat.  In  some  counties,  this  would  practically 
give  the  caveator  one  day  to  present  his  application,  unless  as 
a  precaution  to  secure  to  himself  two  days,  he  filed  his  caveat 
on  Saturday.  The  suggestion  that  reason  is  found  for  this 
construction  in  the  probable  legislative  intent  to  secure  expe- 
dition in  these  proceedings,  is  much  weakened  by  the  further 
provision  of  the  law  which  gives  to  the  court  the  entire  bal- 
ance of  the  term  to  make  the  appointment  of  freeholders. 
The  caveator,  in  this  instance,  was  given  time  until  the  Octo- 
ber Term  of  the  Monmouth  Pleas  succeeding  the  filing  of  his 
caveat,  to  apply  for  the  appointment  of  freeholders.  The 
part  of  the  road  act  in  question  was  construed  as  giving  to 
the  caveator  until  the  next  term,  in  State  v.  Waldron,  et  cd., 
2  Harr.  369.  And  it  is  believed  that  such  construction  has 
since  been  accepted  in  practice  throughout  the  state,  unless- 
Monmouth  county  forms  an  exception. 
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The  proceedings  of  the  Monmouth  Pleas,  therefore,  in  dis- 
missing the  caveat,  and  ordering  the  surveyors'  return 
recorded,  were  irregular,  and  are  set  aside. 

The  prosecutor  asks  that  for  this  error  of  the  court  the 
return  of  surveyors  be  set  aside,  upon  the  assumption  that 
his  right  to  review  by  freeholders  is  now  lost  to  him ;  were 
this  the  case,  the  return  should  be  set  aside ;  but  this  is  not 
the  case — his  right  is  not  lost,  if  he  sees  fit  to  make  application 
to  that  court,  at  the  term  now  next  succeeding.  His  failure 
to  apply  at  the  Term  of  October  was  not  by  reason  of  any 
fault  of  his,  and  the  right  to  do  so  is  still  reserved  to  him. 
Matter  of  Highway,  1  Harr.  345  ;  State  v.  Waldron,  supra ; 
Staie  y.  Northrup,  3  Harr.  271  ;  in  the  last  case,  State  v. 
Conover,  2  Halst.  203,  is  overruled. 

Another  reason  urged  against  the  surveyors'  return  is,  that 
they  were  entertained  at  dinner  at  the  expense  of  one  of  the 
applicants  for  the  road,  on  the  day  of  their  meeting,  at  the 
place  appointed  to  view  the  road. 

In  the  case  of  State  v.  Bergen,  1  Zab.  342,  Justice  White- 
head declared  that  paying  to  surveyors,  for  their  services  in 
laying  out  a  road,  greater  fees  than  are  allowed  to  them  by 
law,  is  improper  and  illegal,  but  did  not  express  any  opinion 
as  to  its  effect  upon  their  return.  He  drew  a  distinction 
between  such  payment  and  providing  reasonable  entertain- 
ment for  the  surveyors  when  met  to  perform  their  duty,  and 
expressed  himself  as  seeing  no  objection  to  it. 

In  State  v.  Justice,  4  Zab.  413,  this  court  refused  to  set 
aside  a  freeholders'  certificate,  because  the  caveator  had  pro- 
vided, at  his  expense,  dinner  for  the  freeholders,  referring  to 
the  language  used  by  Justice  Whitehead,  in  the  case  men- 
tioned, as  authority. 

This  court  set  aside  a  I'oad  return,  in  State,  Parmly,  pros.,  v. 
White,  6  Vrooni  203,  because  tlie  applicants  paid  to  each  of 
the  surveyors  |4  more  than  they  were  entitled  by  law  to  de- 
mand for  their  services.  The  distinction  is  thus  clearly  drawn 
between  payment  of  unauthorized  fees  and  providing  for  such 
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officers,  when  convened  for  the  performance  of  their  duty,, 
refreshment  furnished  at  the  cost  of  the  party  calling  them. 

And  wliile  the  practice  of  so  paying  for  the  entertainment 
of  such  public  officers  by  the  parties  to  be  affected  by  their 
action,  is  not  one  which  this  court  is  called  upon  to  commend, 
it  is  clear  that,  under  the  authority  of  the  cases  mentioned, 
this  return  cannot,  for  the  reason  urged,  be  set  aside,  in  the 
absence  of  proof  that  the  surveyors  were,  by  the  applicants,, 
corruptly  influenced  in  their  action. 

There  is  nothing  appearing  to  show  such  to  have  been  the 
case. 

The  order  of  the  Court  of  Common  Pleas,  dismissing  the 
caveat  and  ordering  the  surveyors'  return  recorded,  should  be 
set  aside,  and  the  court  directed  to  appoint  freeholders  to- 
review  the  proceedings  of  the  surveyors,  if  the  caveator  shall, 
at  the  next  term  of  said  court,  present  his  application  therefor. 

Cited  in  Lehigh  Valley  R.  R.   Co.  v.  Dover  R.  R.  Co.,  14  Vr.  537  ;  In- 
habitants of  Oxford  V.  Bi-ands,  16  Vr.  336. 


THOMAS  McQUADE  v.  GEORGE  F.  EMMONS. 

1.  Where  one  employed  as  a  workman  by  the  month,  occupying  a  tene- 
ment of  the  employer,  having  its  use  as  part  remuneration  for  his  ser- 
vices—his holding  possession  of  such  tenement  after  the  term  of  service 
is  ended,  does  not  give  jurisdiction  to  a  justice  of  the  peace  to  remove 
him,  under  the  act  concerning  landlords  and  tenants. 

2.  Ttie  relation  between  the  parties  is  that  of  master  and  servant,  not  of 
landlord  and  tenant. 

3.  The  right  of  occupancy  ends  with  the  service,  and  tlie  employer  may 
remove  the  incumbent  without  suit. 

4.  After  certiorari  to  remove  the  judgment  and  proceedings  of  a  justice  of 
the  peace  is  presented  to  him,  any  further  proceeding  in  the  matter 
by  him  is  a  contempt  of  the  court  allowing  the  writ. 

5.  Order  of  restitution  denied  the  plaintiff,  who  was  removed  from  the 
premises  by  warrant  issued  after  certiorari,  because  he  was  without 
color  of  right  to  possession. 

On  certiorari  to  bring  up  the  proceedings  of  a  justice  of  the 
peace,  under  the  act  concerning  landlords  and  tenants.  Rev.^ 
p.  422. 
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Argued  at  the  February  Term,  1876,  before  Justices 
Depue,  Dixon  and  Kxapp. 

For  the  plaintiff,  T.  G.  Lytle. 

For  the  defendant,  J.  F.  Hageman. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  writ  of  certiorari  in  this  case  was  directed 
to  Hezekiah  Mount,  Esq.,  one  of  the  justices  of  the  peace  of 
the  county  of  Mercer,  and  brings  up  proceedings  had  before 
him  ostensibly  under  the  act  concerning  landlords  and  tenants. 

The  defendant,  Emmons,  claiming  certain  premises  situate 
in  Princeton,  and  in  the  occupancy  of  Thomas  McQuadc, 
instituted  proceedings  before  said  justice  to  dispossess  Mc- 
Quade as  a  tenant  under  him,  whose  term  had  expired,  and 
who  held  over  after  such  expiration. 

Several  reasons  are  assigned  by  the  plaintiif,  directed 
against  the  jurisdiction  of  the  justice,  for  the  reversal  of  these 
proceedings.  The  first  two  reasons  respect  the  question 
whether  the  plaintiff's  possession  of  the  premises  was,  under 
the  facts  disclosed  in  the  preliminary  affidavit,  a  tenancy. 
If  the  facts  appearing  in  the  affidavit  filed  with  the  justice 
fail  to  show  that  these  parties  held  to  each  other  the  relation 
of  landlord  and  tenant,  in  respect  to  the  premises  from  which 
McQuade  was  sought  by  these  proceedings  to  be  evicted, 
then  it  is  clear  that  the  justice  had  no  jurisdiction  of  the  sub- 
ject matter,  and  the  proceedings  must  be  set  aside  as  being 
under  color  of  the  act,  merely,  and  not  in  pursuance  of  its 
provisions.  Stanley  v.  Horner,  4  Zab.  511;  Fowler  v.  Roe,  1 
Dutcher  549 ;  Schuyler  v;  Trefren,  2  lb.  213. 

It  appears  from  the  affidavit  that  the  plaintiff,  McQuade, 
was  employed  by  the  defendant,  Emmons,  by  the  month 
that  as  compensation  for  the  services  to  be  rendered  by  INIc- 
Quade,  he  was  to  receive  from  the  defendant  $25  a  month, 
and  the  use  of  a  house  for  himself  and  his  family,  so  long  as 
he  might  work  for  the  defendant  in  an  acceptable  manner ; 
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that  under  this  agreement  the  plaintiflp  went  into  the  occu- 
pancy of  the  house  in  question,  the  same  being  the  tenant- 
house  standing  and  being  upon  the  property  owned   by  the 
defendant,  known  as  Edge  Hill,  on  Stockton  street,  in  the 
borough  of  Princeton,  and  engaged  in  the  service  of  the  de- 
fendant;   that  he  continued  in  such    service  and   occupancy 
until  the  defendant  becoming  dissatisfied  with  the  plaintiff, 
discharged  him  from  his  employment,  whereupon  the  plain- 
tiff quitted  hLs  service,  but  refused  to  leave  the  house  at  the 
defendant's  bidding.     It  was  admitted  in  the  argument  that 
the  tenant-house  so  described  was  on  lands  upon  which  the 
defendant  resided,  and  of  which  he  was  in  actual  possession 
during  all  the  time  of  the  plaintiff's  employment.     Under 
the   contract   set   forth,    McQuade   was    not   the   tenant   of 
Emmons,  nor  could  he  be  proceeded  against,  or  claim  to  be 
treated  as  a  tenant.     The  agreement  shows  their  relation  to 
have  been  that  of  master  and  servant,  and  not  of  landlord  and 
tenant.     The  occupation  of  the  house  by  McQuade  and  his 
family  was  part  of  his  compensation  for  the  performance  of 
his  engagement  with  the  defendant ;  it  does  not  show  any  de- 
mise of  the  house  ;  the  possession  of  McQuade  was  the  pos- 
session of  his  employer,  and  when  he  was  dismissed  from  ser- 
vice, and   the  legal  relation  existing  between  them   thereby 
put  an  end  to,  his  right  of  occupancy  was  ended,  and  his 
longer  remaining  on  the  premises  of  his  master  was  a  trespass. 
The  King  v.  Stoeh,  2  Taunt.  339  ;   Guest  v.  Updycke,  2  Vroom 
553  ;  Hughes  v.  Derry,  9   C.  &  P.  495 ;  State,  Edgar,  pros., 
V.  Jewell,  5  Vroom  260.     "  Many  servants,"  says  Mansfield, 
Chief  Justice,  in  King  v.  Stock,  "  have  houses  given  them  to 
live  in,  as  porters  at  park  gates.     If  a  master  turns  away  his 
servant,  does  it  follow  that  he  cannot  evict  him  till  the  end 
of  the  year?"     And  in  the  same  case  Lord  Ellenborough 
asks,  "  if  a  man  assigns  to  his  coachman  the  rooms  over  his 
stable,  does  he  thereby  make  him  his  tenant  ?  "     It  is  abund- 
antly clear  that  the  claimant,  by  his  own  showing,  makes  no 
case  of  which  the  justice  could  take  cognizance  under  the  act 
concerning  landlords  and  tenants. 

These  proceedings  were  unnecessarily  invoked,  and  used  in 
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the  performance  of  the  office  of  turning  such  a  holder  out  of 
possession  of  the  property.  While  it  is  true  that  the  right  of 
McQuade  to  the  longer  occupation  of  the  property  was  ended, 
his  removal  could  be  accomplished  by  the  act  of  the  owner, 
Avithout  the  aid  of  any  judicial  tribunal. 

The  proceedings  before  the  justice  must  be  set  aside,  with 
costs. 

A  third  reason  assigned  for  the  reversal  of  these  proceed- 
ings is,  that  no  summons  was  issued  in  conformity  with  the 
act.  The  objection  urged  against  it  being  that  the  summons 
failed  to  describe  the  premises  sufficiently  for  identification, 
and  with  the  same  fulness  of  description  as  that  contained  in 
the  affidavit. 

The  thirteenth  section  of  the  act  requires  that,  upon  the 
affidavit  being  filed,  the  justice  shall  issue  a  summons  describ- 
ing the  premises  of  which  possession  is  claimed,  <fec.  An 
examination  of  the  summons  shows  an  insufficient  description 
of  the  premises.  If  that  had  been  the  only  objection  to  the 
proceedings  in  this  case,  these  proceedings  could  not  have 
been  set  aside,  for  the  reason  that  the  alleged  tenant,  as  ap- 
pears by  the  record  of  the  justice,  appeared  to  the  suit  and 
proceeded  therein,  without  making  objection  to  the  summons^ 
An  appearance  to  the  suit  and  proceeding  to  trial,  without 
raising  such  objection  before  the  justice,  would  be  regarded 
as  a  waiver  of  it.  Cook  v.  UendricJcson,  1  Penn.  343 ; 
Martin  v.  Steele,  2  Ih.  718;  Foulkes  v.  Young,  1  Zah.  438; 
Steward  v.  Sears,  7  Vroom  174,  and  cases  cited. 

During  the  pendency  of  the  proceedings  under  this  writ  of 
certiorari,  a  rule  was  granted  by  this  court,  on  the  application 
of  McQuade,  requiring  Hezekiah  Mount,  the  justice  to  whom 
the  writ  of  certiorari  was  directed,  and  John  S.  A^oorhies,  a 
constable,  to  show  cause  before  this  court  why  an  attachment 
should  not  issue  against  them  for  their  contempt  in  that,  after 
the  writ  of  certiorari  was  allowed  in  this  case  and  presented 
to  the  justice,  the  said  justice  issued  a  warrant  for  the  dispos- 
session of  McQuade,  and  the  said  constable  executed  it  by 
removing  the  plaintiff  from  the  premises ;  and,  at  the  same 
time,  it  was  ordered  that  the  defendant,  Emmoim,  show  cause 


JUNE  TERM,  1876.  401 


McQuade  v.  Emmcns. 


why  he  should  not  make  immediate  restitution  of  the  prem- 
ises so  delivered  to  him  under  the  warrant  of  removal.     Bv 
direction  of  the  court,  the  argument  upon    these  rules  was 
heard   at   the   same  time   as    the   argument  upon  certiorari. 
Testimony  was  taken  under  the  rule  to  show  cause,  and  it 
discloses  the  fact  that  the  writ  of  certim^ari  was  presented  to 
the  justice  on  the  21st  day  of  December,  1875  ;  and  on  the 
23d  day  of  the  same  month,  the  warrant  for  dispossession  was 
issued.     A  writ  of  supersedeas  was  also  sued  out  by  the  plain- 
tiff, but  does  not  appear  to  have  been  served  upon  any  one, 
certainly  not  upon  the  constable.      It  does  not  aj)pear  that 
when  the  warrant  was  directed  to  the  constable,  and  when  he 
executed  it,  he  had  any  knowledge  or  notice  of  the  issuing  of 
any  certiorori,  and  the  writ  of  supersedeas  not  having  been 
served  upon  him,  he,  in  executing  the  warrant,  the  command 
of  which  he  was  bound  to  obey,  in  the  absence  of  higher  or 
other  authority  to  the  contrary,  cannot  place  him  in  contempt. 
The  warrant  having  been  issued  by  the  justice,  and  directed 
to  the  constable,  he  was  bound  to  obey  it,  and  to  execute  it 
unless  restrained  from  so  doing  by  the  order  or  process  of  this 
court.     No  such  order  or  process  having  been  served  upon 
him,  his    proceeding   under  the  warrant   is   purged    of  any 
contempt. 

The  case  of  the  justice  is  diflPerent.  The  writ  of  certiorari 
directed  to  him  had  been  presented  to  him.  This  writ,  of 
itself,  operates  as  a  supersedeas.  After  having  received  formal 
notice  of  its  issue,  no  further  act  could  lawfully  be  done,  or 
proceeding  had  by  him  in  the. matter  removed  by  the  writ. 
All  proceedings,  subsequent  to  the  notice  formally  given  to 
him  of  its  issue,  were  absolutely  null  and  void.  McWilliams 
v.  King  &  Phillips,  3  Vroom  21. 

It  follows,  therefore,  that  the  action  of  the  justice  in  the 
issuance  of  this  warrant,  was  plainly  in  contempt  of  the 
authority  of  this  court.  The  justice  had  conceived  the  idea 
that  a  bond  was  required  of  the  plaintiff  in  certiorari,  before 
the  writ  could  properly  issue  ;  and  upon  ascertaining  that  no 
such  bond  had  been  given,  he  considered  himself  at  liberty  to 
Vol.  IX.  2  c 
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disj-egard  the  writ.  Aud  there  is  evidence  to  show  that  en- 
couragemeut  was  given  to  this  idea  by  the  advice  and  opinion 
of  counsel  upon  whose  judgment  he  relied.  But  this  cannot 
excuse  him.  He  knew  that  the  writ  was  issued  by  superior 
authority,  and  his  duty  was  to  render  unquestioning  obedience 
to  its  command.  He  did  not  do  that,  but  of  his  own  author- 
ity proceeded  to  execute  the  judgm.  nt  which  the  certiorari 
had  removed  from  his  control.  By  doing  so,  he  contemned 
the  authority  of  this  court,  and  so  it  must  be  adjudged  against 
him.  In  the  evidence  taken  under  the  rule  to  show  cause, 
the  justice  testified,  and  disclaimed  any  purpose  on  his  part 
in  doing  what  he  did  to  disregard,  or  in  any  M"ay  fail  in  his 
obedience  to  mandate  of  this  court ;  he  explains  it  as  being 
the  result  of  an  error  of  judgment  that  he  fell  into  while 
making  an  honest  effort  to  discover  what  was  his  duty  in  the 
premises.  I  am  persuaded,  from  the  testimony,  that  the 
justice  is  not  chargeable  with  any  flagrant  purpose  to  disre- 
gard tlie  process  of  this  court,  and  that  an  adequate  punish- 
jtiaeiat  for  the  contempt  of  which  he  was  guilty,  will  be  inflicted 
i)y  compelling  him  to  pay  the  costs  of  the  proceedings  against 
3iim  in  the  matter;  and  such  will  be  the. order  of  the  court. 

So  far  as  respects  the  proceedings  against  Emmons  for  res- 
titution of  the  property  to  McQuade,  an  order  for  which 
would  have  been  made,  had  it  appeared  that  any  rights  of 
McQuade  respecting  this  property  had  been  violated  by  his 
dispossession,  the  circumstances  disclosed  in  this  case  satisfy 
the  court  that  restitution  to  him  of  that  house  should  not  be 
•oi'dered.  His  presence  there  at  the  tim^  he  was  removed,  was 
tthat  of  a  trespasser,  and  Emmons  had  the  right,  with  or 
without  the  aid  of  an  officer,  to  turn  him  out  of  possession. 
We  think  injustice  would  be  done  by  an  exercise  of  the  power 
of  this  court  to  place  him  again  in  possession  of  the  premises 
to  which  he  had  no  color  of  right,  and  from  which,  so  far  as 
Emmons  is  concerned,  he  was  rightfully  ejected. 

The  rule  to  show  cause  as  to  him,  must  be  discharged,  but 
without  costs,  as  against  the  plaintiff  in  certioroH. 

Cited  in  Hunt  v.  Lanibertville,  17  Vr.  60. 
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-GIDEON  C.  ANGLE  v.  ALBERT   L.   RUNYON,  COMPTROLLER 
OF  THE  TREASURY  OF  THE  STATE  OF  NEW  JERSEY. 

1.  An  act  of  the  legislature  having  directed  the  treasurer  of  the  state  to 
pay  a  certain  sum  of  money  to  A.  for  alleged  military  services,  on 
application  for  mandamus  to  compel  the  comptroller  to  certify  the 
claim  'or  payment— AeW,  that  a  return  showing  facts  recited  in  the 
preamble  to  the  act  as  grounds  on  which  the  gift  was  made  to  be 
untrue,  and  that  the  legislature  was  imposed  upon  in  passing  the 
act,  is  insufficient  as  an  answer  to  the  writ,  and  should  be  stricken  out. 

"2.  The  comptroller  cannot  set  up  fraud  in  procuring  the  act,  as  grounds 
for  withholding  his  official  action  requisite  to  obtain  payment  from 
the  treasurer. 

•3.  Wiien  payment  of  a  specified  sum  to  a  designated  person  is  directed.to 
be  made  out  of  the  treasury  by  an  act  of  the  legislature,  the  comp- 
troller's duties,  made  necessary  by  law  to  facilitate  payment,  are  min- 
isterial merely. 

On  application  for  mandamus  to  compel  the  comptroller  to 
audit  and  allow  certain  moneys  claimed  to  be  due  relator  from 
the  State  of  X'-w  Jersey. 

Argued  at  February  Term,  1876,  before  Justices  Depue, 
Dixon  and  I^xapp. 

For  the  relator,  E.  L.  Campbell. 

For  the  comptroller,  /.   Vanatta,  Attorney-General. 

The  opinion  of  the  court  was  delivered  by 

KxAPP,  J.  At  the  last  June  Term  of  this  court  a  rule 
^vas  allowed,  at  the  relation  of  Gideon  C.  Angle  for  an  alter- 
native mandamus,  commanding  Albert  L.  Eunyon,  comp- 
troller of  the  treasury,  to  audit,  adjust  and  allow  to  the  rela- 
tor certain  moneys  due  him  from  the  State  of  New  Jersey, 
as  named  in,  and  provided  by  a  certain  act  of  the  legislature, 
entitled  "  an  act  for  the  relief  of  Gideon  C.  Angle,"  approved 
March  10th,  1874,  or  show  cause,  before  this  court  at  the 
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Term  of  November  then  next,  to  the  contrary.  A  preamble 
to  the  act  recites  that,  "Whereas,  Gideon  C.  Angle,  at  the  time 
a  resident  of  Warren  county,  State  of  New  Jersey,  did,  on  the 
12th  day  of  September,  1861,  enlist  in  the  military  service  of 
the  United  States,  from  the  State  of  New  Jersey,  for  the  terra 
of  three  years  ;  and  whereas,  after  having  so  enlisted  he  was 
placed  in  a  Pennsylvania  regiment,  to  wit,  the  Eleventh  Penn- 
sylvania cavalry ;  and  whereas,  in  consequence  of  being  thus 
attached  to  a  Pennsylvania  regiment  he  was  refused  payment 
of  the  sum  of  six  dollars  per  month  for  the  relief  of  his 
family,  to  which  he  was  entitled,  under  the  laws  of  New  Jer- 
sey, by  reason  of  his  enlistment  from  this  state,  and  he  has 
never  been  paid  the  same  for  his  services  from  the  date  of 
said  enlistment  until  January  1st,  1864,  when  he  re-enlisted 
as  a  veteran.     Therefore,  be  it  enacted,"  &c. 

"  That  the  treasurer  of  the  state  be,  and  he  is  hereby 
authorized  and  directed  to  pay  to  the  said  Gideon  C.  Angle, 
now  a  resident  of  the  county  of  Hunterdon,  the  sura  of  one 
hundred  and  sixty-five  dollars;  with  interest  thereon  frora  the 
said  date  of  re-enlistraent,  (January  1st,  1864,)  being  the 
amount  of  pay  due  the  said  Angle  from  this  state."  A  return 
was  made  to  the  writ,  by  the  defendant,  at  said  terra,  and  the 
parties  are  now  heard  before  the  court  on  motion  to  strike 
out  the  return  as  containing  no  sufficient  answer  in  avoidance 
of  the  mandate  of  the  \vrit. 

The  comptroller,  in  showing  cause  against  the  command  of 
the  writ,  draws  attention  by  his  return  to  the  second  section 
of  the  act  "  creating  the  office  of  comptroller  of  the  treasury,, 
and  defining  the  duties  thereof,"  in  which  it  is  enjoined  upon 
him  that  he  do  not  allow  any  claim,  charge  or  amount  against 
tlie  state,  unless  satkfied  that  the  same  is  justly  due  ;  and  cer- 
tifies that,  in  fact,  he  is  not  satisfied  that  the  claim  of  the  said 
Gideon  C.  Angle  against  the  state  is  justly  due. 

He  avers  further  in  substance,  that  the  fiicts  recited  in  the 
preamble  as  the  grounds  on  which  this  payment  was  ordered 
to  be  made  by  the  legislative  act,  would  not,  if  true,  justly 
entitle  the  relator  to  the  payment  of  the  bounty  awarded  to 
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.liim ;  that  the  money  distributed  by  the  state  for  the  fami- 
lies of  those  of  the  militia  of  the  state  called  into  service,  was 
dispensed  by  a  uniform  rule,  under  the  general  provisions  of 
the  act  for  the  relief  of  such  persons,  passed  in  1861,  and  of 
the  supplement  of  1865,  and  by  such  rule  was  payable  solely 
for  the  use  of  the  wife,  family  or  mother  of  each  member  of 
the  militia  mustered  into  the  service  of  the  United  States,  and 
credited  to  the  quota  of  this  state ;  that  since  the  passage  of 
the  said  act  of  1861,  the  practice  under  said  act  has  not  been 
for  the  comptroller  to  allow,  or  the  treasurer  to  pay,  directly 
to  the  wives,  families  or  mothers  of  such  militia,  the  moneys 
provided  to  be  paid  by  such  act  and  the  supplement,  but  such 
moneys  were  always  paid  to  the  board  of  chosen  freeholders 
of  the  county  in  which  such  relatives  resided ;  and  that 
neither  of  the  said  last  mentioned  acts,  nor  any  Jaw  of  the 
state  now  does,  or  ever  did,  entitle  any  person  of  the  militia 
of  the  state  to  receive  for  his  own  use,  or  to  receive  on  behalf 
of  his  family,  or  wife,  or  mother,  any  of  the  moneys  author- 
ized or  rec^uired  to  be  paid  to  such  families  or  relatives,  but 
tliat  such  moneys  are  devoted  to  the  separate  and  exclusive 
use  and  relief  of  such  wife,  mother  or  flimilies ;  that  the 
restrictive  provisions  of  those  acts  are  still  binding  upon  him, 
not  having  been  repealed  by  the  act  for  relator's  relief;  the 
comptroller  further  certifies,  that  neither  tlie  said  relator,  nor 
liis  wife,  mother  nor  family  ever  was  entitled  to  the  payment 
of  §6.00  a  month,  or  to  any  other  sum,  by  reason  of  any  mili- 
tary service  performed,  or  agreed  to  be  performed  by  the 
relator ;  that  the  relator  never  enlisted  in  the  State  of  New 
Jersey  in  the  military  service  of  this  state  or  of  the  United 
States  ;  nor  was  any  enlistment  of  his  ever  credited  to  the 
quota  of  the  State  of  New  Jersey ;  that  in  point  of  fact,  the 
relator  enlisted  in  the  State  of  Pennsylvania,  and  his  enlist- 
ment was  credited  to  the  quota  of  that  state. 

The  argument  drawn  from  this  return  is,  that  because,  this 
-claim,  being  for  an  unpaid  bounty  to  the  family  of  relator, 
and  not  in  accordance  with  the  provisions  of  any  general  law 
on  the  subject  of  bounties,  in  that  payments  to  such  families 
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were,  under  tlie  general  law,  made  only  when  the  soldier  was- 
credited  to  the  state  quota,  and  then  only  paid  through  the 
freeholders  of  the  county  where  such  families  resided,  never 
to  the  family  directly,  and  never  to  the  soldier,  and  such  pro- 
visions of  the  law  not  having  been  repealed  by  the  act  for  the 
relief  of  the  relator,  the  comptroller  could  not  lawfully  audit 
and  allow  this  claim  to  the  relator;  secondly,  that  the  recitals 
in  the  preamble  to  the  act  for  the  relief  of  the  relator,  being 
untrue,  show  that  the  legislature  was  imposed  upon,  and 
thereby  the  passage  of  the  act  which  conferred  upon  him  this 
bounty  was  fraudulently  procured,  and  is  either  void  as  an 
act  of  legislation,  or  at  least  justifies  the  comptroller  in  with- 
holding his  allowance  of  the  claim,  because  thereby  satisfied 
of  its  injustice  as  a  claim  against  the  state.  The  motion  ad- 
raits  the  truth  of  the  return. 

If  the  duty  of  the  comptroller  required  or  permitted  him 
to  pass  upon  the  justice  or  fairness  of  the  relator's  claim  to  be 
paid  this  money,  by  reason  of  any  military  services  performed, 
such  as  the  state  has  heretofore  legislated  to  pay  bounty  for, 
looking  aside  from  the  act  for  the  "relator's  relief, ''  the  judg- 
ment formed  by  him  on  the  facts  stated  in  his  return,  would 
be  entirely  just,  and  the  only  conclusion  that  could  be  reached 
by  him  as  a  faithfiil  guardian  of  the  public  treasury.  But, 
as  the  case  stands,  the  return  furnishes  no  legal  obstacle  to 
the  demand  of  the  relator  to  be  paid. 

While  the  legislature,  in  the  preamble  to  the  act  for  the 
relief  of  Angle,  has  recited,  as  grounds  upon  which  it  saw  fit 
to  bestow  the  state's  bounty,  circumstapces  substantially  like 
those  under  which  provision  was  made  for  families  of  volun- 
teers by  general  law,  yet  the  claim  of  Angle  is  not  in  any 
wise  rested  upon  those  general  provisions,  but  is  entirely 
founded  upon  the  special  act  mentioned,  and  in  that  act  pay- 
ment is  expressly  directed  to  be  made,  not  to  his  family,  or 
to  any  person  for  them,  but  to  him,  and  out  of  the  treasury 
of  the  state. 

If  the  act  in  which  the  gift  to  the  relator  is  made,  has  the  ■ 
force  of  legislation,  there  would  seem  to  be  no  way  to  avoid 
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its  payment,  or  of  relieving  the  comptroller  from  the  duty  of 
auditing  it  for  payment. 

The  duty  of  the  comptroller  to  audit  and  adjust  claims 
against  the  state,  and  supervise  their  payment,  relates  to  all 
claims  against  the  state.  The  act  creating  the  office  directs 
that  he  shall  examine,  audit,  adjust  and  settle  all  accounts 
and  claims  presented  against  the  state,  and  certify  the  amount 
to  the  treasurer  for  payment.  And  it  further  directs  that  he 
shall  draw  all  warrants  on  the  treasurer,  for  the  payment  of 
all  moneys  directed  by  law  to  be  paid  out  of  the  treasury.  It  is 
of  no  consequence  in  this  case  that  the  moneys  paid  out  of  the 
treasury  under  the  act  of  1861  and  its  supplement  of  1865,, 
went  to  the  chosen  freeholders  of  the  several  counties.  The 
act  under  which  relator  claims  provides  a  different  mode  for 
the  payment  of  the  money  therein  ordered,  and  payment  must 
be  made  under  each  law  according  to  its  terms.  Payment 
being  directed  by  law  to  be  made  to  Angle  from  the  treasury, 
the  comptroller  is  required  to  perform  such  duty  to  effectuate 
the  payment  as  pertains  to  his  office  under  the  law. 

The  recitals  in  the  preamble  to  the  act  in  question,  whether 
true  or  false,  are  in  no  way  necessary  to  support  the  grant 
contained  in  the  act,  and  whether  true  or  false — so  far,  at 
least,  as  affects  these  proceedings — is  a  question  into  which 
this  court  has  no  right  to  enter.  The  provisions  of  the  act 
are  plain  ;  no  resort  need  be  had  to  the  preamble  to  give  it 
construction,  or  find  in  it  ''  a  key  to  open  an  understanding 
of  the  statute  " — the  sole  office  of  a  preamble.  If  false,  it 
would  not  prove  the  legislature  to  have  been  imposed  upon, 
and,  if  it  did,  fraud  or  misrepresentation  is  not  sufficient  to 
avoid  the  act  of  a  legislative  body,  even  if  proved.  J.  C.  & 
B.  R.  R.  Co.  V.  Hobohen  R.  R. ' Co.,  5  C.  E.  Green  76,  and 
cases.  ''  Even  an  award  cannot  be  set  aside,  when  drawn  in 
question  collaterally,  for  misrepresentation  or  fraud  in  pro- 
curing it,  but  only  in  proceeding  for  the  purpose  of  setting  it 
aside."     Ibid. 

The  power  of  the  legislature  to  pass  an  act  like  this  is  not 
drawn  in  question,  nor  indeed  could  it  be. 
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The  power  of  the  legislature  to  pass  the  act  of  1861,  above 
mentioned,  and  its  supplement,  giving  a  bounty  to  the  fami- 
lies of  soldiers  who  enlisted  in  the  service  of  the  United  States 
from  this  state,  and  the  large  number  of  other  acts  empower- 
ing counties  and  townships  to  provide  for  bounties  and  extra 
pay  to  soldiers  in  the  service,  is  unquestioned  and  unquestion- 
able. If  the  legislature  has  poAver  to  devote  the  moneys  of 
the  state  to  such  purposes,  by  general  legislation,  and  under 
certain  conditions,  it  has  power  to  make  specific  gifts  to  indi- 
viduals under  the  like  or  different  conditions.  It  must  be 
conceded  that  tlie  legislature  was  unrestricted  in  its  power  to 
pass  this  act  in  question,  and  the  propriety  of  its  passage  was 
a  question  solely  for  that  body.  Whether  there  is  ])ower  in 
the  courts  to  set  aside  and  declare  null  an  act  of  the  legisla- 
ture, on  the  ground  of  fraud  in  its  procurement,  by  any  direct 
proceeding  to  that  end,  it  is  not  necessary  in  this  case  to 
consider ;  it  is  enough  for  this  court  to  say,  in  this  proceeding, 
that  they  have  before  them  a  gift  created  by  an  act  of  legis- 
lation which  must  be  regarded  as  valid — an  act  not  revoked, 
if  revokable,  by  the  legislature.  The  justice  or  propriety  of 
the  gift,  if  it  be  such,  or  reward,  if  it  be  deserved  bounty, 
does  not  come  properly  within  the  consideration  of  this  court 
That  question  was  determinable  and  determined  by  the  legis- 
lature— the  same  power  that  created  the  office  of  comptroller 
and  defined  his  duties. 

Assuming  the  act  of  legislation,  therefore,  to  be  valid,  can 
the  comptroller,  because  he  is  not  satisfied  of  the  justice  of 
the  grounds  upon  which  the  act  of  legislation  was  rested, 
refuse  to  audit  and  adjust  the  claim  to  sign  the  warrant  on 
the  treasurer  for  the  payment  of  the  money  ?  The  comp- 
troller is  required,  before  entering  upon  the  duties  of  his 
office,  to  take  an  oath  that  he  will  not  allow  any  claim, 
charge,  or  account  against  the  state,  unless  satisfied  that  the 
same  is  justly  due.  The  comptroller  is  an  auditing  officer. 
He  is  placed  in  his  position  as  agent  of  the  state,  to  protect 
the  treasury  against  demands  not  lawfully  due  and  payable 
by  the  state.     When  a  claim  is  presented  he  must  ascertain 
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whether  or  not  there  is  the  authority  of  law  for  its  payment, 
and  allow  it  or  not,  as  an  examination  shall  show  it  entitled. 
If  there  is  authority  of  law  found  by  him  for  its  payment, 
that  should  satisfy  him.  If  it  is  a  claim  that  the  state  itself 
recognizes,  as  the  salary  declared  to  be  payable  to  an  officer, 
upon  his  being  satisfied  that  the  claimant  is  so  in  office ;  or  if 
the  state  has  referred  a  claim  against  it  to  the  adjudication  of 
any  proper  tribunal,  and  the  tribunal  has  found  in  favor  of 
the  claim ;  or  if  the  legislature  has,  by  express  enactment, 
directed  tliat  a  certain  sum  shall  be  paid  to  a  specified  person, 
in  these  and  like  cases,  in  a  great  measure,  his  work  is  minis- 
terial merely,  and  he  must  be  satisfied  that  such  claims  are 
justly  due.  Kendall  v.  United  States,  12  Peters  524.  The 
l^ower  conferred  upon  him  is  not  to  supervise  the  action  of 
tJie  state,  when,  by  its  legislature,  it  has  admitted  and 
acknowledged  a  claim  and  ordered  it  to  be  paid.  Where  a 
claim  is  not  admitted  by  the  state,  he  then  stands  in  behalf 
of  the  state,  and  as  its  agent,  to  determine  whether  or  not  it 
is  admissible,  and  justly  and  legally  due;  but  when  his 
principal,  the  state,  whose  officer  he  is,  acknowledges  a  claim 
and  directs  it  to  be  paid,  then  inasmuch  as  the  state  regula- 
tion for  the  payment  of  money  requires  him  to  draw  warrants 
upon  the  treasury  before  such  money  can  be  paid,  his  duty  is, 
without  questioning,  to  conform  to  such  direction.  Finding 
the  law  for  its  payment  to  exist,  he  must  regard  that  as 
plenary  evidence  that  it  is  justly  due.  He  cannot  properly 
question  the  validity  of  an  act  of  legislation  directing  the 
payment  of  money  by  the  state,  or  disregard  its  authority, 
however  fully  he  may  be  convinced  that  the  money  is 
bestowed  upon  an  undeserving  recipient. 

The  legislature  in  this  case  has  left  but  little  for  the  comp- 
troller to  do  in  adjusting  the  claim  of  the  relator,  and  that  of 
a  ministerial  character  merely. 

All  that  is  required  of  him  in  auditing  the  claim,  is 
make  correct  computation  of  the  lawful  interest  upon  the 
Ijrincipal  sum  of  §165,  ordered  by  the  said  act  to  be  paid  to 
the  relator  for  the  time  specified  therein,  and  to  certify  the 
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sum  of  principal  and  interest  so  found,  as  the  amount  of  re- 
lator's claim,  then  with  the  draft  of  the  warrant  on  the 
treasurer,  and  verifying  the  check  for  its  payment,  his  duty 
and  responsibility  in  the  matter  will  be  ended. 

The  further  objection  was  made  to  the  allowance  of  the 
writ  of  mandamus,  that  the  act  under  which  the  relator 
claimed  imposed  no  duty  upon  the  comptroller  in  respect  to 
this  payment.  It  is  true  that  the  act  does  not,  in  express 
terms,  direct  the  comptroller  to  allow  this  claim  and  draw 
his  warrant  for  its  payment.  This  was  not  necessary  to  im- 
pose that  duty  upon  him.  It  is  not  necessary,  nor  is  it 
usual  in  acts  of  the  legislature  directing  the  payment  of 
money  out  of  the  public  treasury,  to  order,  in  each  case,  that 
the  warrant  for  the  payment  shall  be  signed  by  him.  The 
general  provision  of  law,  which  requires  that  all  warrants 
shall  be  drawn  by  the  comptroller  upon  the  treasurer,  for  the 
payment  of  all  moneys  directed  by  law  to  be  paid  out  of  the 
treasury,  sufficiently  imposes  that  duty  upon  him. 

The  return  of  the  respondent  to  the  alternative  mandamus- 
fails  to  disclose  any  legal  reason  why  the  command  of  the 
writ  should  not  be  complied  with,  and  must  be  quashed. 

The  comptroller  is  given  ten  days  further  time  to  make  a 
new  return  ;  on  failure  so  to  do  a  peremptory  mandamus 
should  issue,  requiring  him  to  admit  and  adjust  the  claim  by 
the  computation  of  the  legal  interest  upon  that  sum  for  the 
time  mentioned,  according  to  the  directions  of  that  act,  and 
to  draw  his  warrant  upon  the  treasurer  for  the  payment  of 
such  principal  and  interest. 

No  costs  are  allowed  as  against  the  respondent. 


THE  STATE,  LAWRENCE  CRONIN  ET  AL.,  PROSECUTORS,  v. 
THE  MAYOR  AND  ALDERMEN  OF  JERSEY  CITY. 

1.  Assessment  on  lands  fronting  on  a  street  in  proportion  to  frontage,  to 
pay  the  cost  of  filling  that  part  of  the  street  occupied  by  the  sidewalk,, 
is  illegal. 


JUNE  TERM,  1876.  411 

State,  Cronin,  pros.,  v.  Mayor,  &c.,  of  Jersey  City. 

2.  A  preliminary  petition  to  have  the  flags  and  curbs  in  a  street  re-set, 
when  necessary,  and  new  flags  and  curbs,  where  required,  is  too  uncertain 
to  be  notice  to  parties  interested. 

3.  Under  the  charter  of  Jersey  City,  re-setting  flags  and  curbs  constitutes 
repairs,  and  cannot  be  assessed  for. 


On  ceiiioraris  to  bring  up  street  assessments  for  improve- 
ments on  Grand  street,  Jersey  City,  from  Washington  street 
to  Mill  creek. 

Argued  at  February  Term,  1876,  before  Justices  Depub 
and  KxAPP. 

For  the  prosecutors,  G.  Collins  and  J.  Flemming. 
For  the  defendants,  W.  A.  Lewis. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  These  several  writs  of  certiorari  bring  up  for 
review  assessments  made  for  grading,  flagging,  and  curbing 
sidewalks  on  Grand  street,  Jersey  City,  and  for  grading,  flag- 
ging, and  curbing  the  intersections  on  Grand  street,  from 
AYashington  street  to  Mill  creek.  One  return,  by  agreement,, 
is  taken  as  the  return  to  all  the  writs. 

The  commissioners  of  assessment  have  presented  two  re- 
ports, with  maps  accompanying  each.  One  report  embraces 
the  assessment  for  the  grading  of  the  sidewalks,  amounting, 
in  the  aggregate,  to  $3053.42.  The  other,  the  cost  of  flag- 
ging and  curbing  the  sidewalks,  and  the  grading  and  flagging,, 
and  curbing  the  intersections,  amounting  to  $18,485.82. 

The  first  report  is  for  the  cost  of  excavation  and  filling  that 
part  of  Grand  street  devoted  to  sidewalks,  and  on  which  they 
w^ere  laid,  and  reports  the  assessment  'therefor  to  have  been 
made  in  the  following  manner :  "  The  expense  of  excavating 
rock,  and  all  other  excavations  upon  all  the  property  bene- 
fited by  such  excavation  and  to  be  assessed  for  said  improve- 
ment ;  the  expense  of  filling  upon  each  lot  or  parcel  of  land ;; 
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the  expense  of  the  labor  and  material  necessary  to  grade  the 
street  in  front  of  it."  The  commissioners,  in  reporting  upon 
their  assessment  for  excavation,  have  adopted  the  language 
used  in  the  twenty-first  section  of  the  act  of  1873,  {Fampli. 
L.,  p.  405,)  and  make  no  further  disclosure  of  the  principle 
upon  which  that  part  of  their  assessment  was  made. 

If  the  provision  itself  can  be  so  far  aided  bv  intendment  as 
to  furnish  a  valid  mode  of  assessment  for  the  cost  of  a  local 
improvement,  tlie  report  of  the  commissioners  cannot,  in  like 
manner,  be  aided ;  and  it  is  defective  in  that  the  assessment 
does  not  appear  to  have  been  imposed  in  the  ratio  of  benefits 
received,  nor  does  it  appear  that  the  assessments  made  upon 
the  several  parcels  of  property  were  not  in  excess  of  the  special 
advantages  resulting  to  the  property  by  the  improvement. 
All  that  does  appear  is,  that  the  whole  cost  of  excavation  was 
assessed  upon  the  lands  which  Mere  benefited  thereby. 

The  cost  of  grading  that  part  of  the  street  upon  which  the 
sidewalk  Avas  to  be  laid,  was  assessed  upon  each  lot,  according 
to  the  expense  of  filling  (including  labor  and  material)  done 
in  front  of  such  lot.  This  is  not  in  accordance  with  any 
recognized  legal  principle  of  taxation  for  local  improvements. 
It  is  the  imposition  of  a  tax  upon  special  lands,  without  any 
reference  to  benefits  conferred  upon  such  lauds.  As  a  mode 
of  assessment,  it  is  purely  arbitrary,  and  was  condemned  by 
this  court  in  The  State,  Van  Tassel  et  al.,  pros.,  x.  Mayor,  &c., 
of  Jersey  City,  8  Vroom  129.  The  same  case  draws  the  dis- 
tinction between  laying  a  sidewalk,  an  assessment  for  the  cost 
of  which  may  be  entirely  charged  upon  the  abutting  land  in 
proportion  to  the  lineal  feet  of  the  frontage,  and  the  filling 
and  grading  of  a  public  street  which  is  to  form  the  foundation 
and  bed  for  such  sidewalk. 

In  the  second  report  is  contained  the  assessment  for  flag- 
o-ino-  and  curbing;  the  sidewalks  from  Washington  street  to 
Mill  creek,  and  grading,  flagging  and  curbing  the  intersection 
of  streets.  The  cost  of  the  former  is  assessed  upon  the  lands 
fronting  on  the  improvement  in  proportion  to  frontage,  and 
of  the  latter,  "  equally,  at  so  much  per  lineal  foot  of  frontage 
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on  all  lands  extending  from  each  intersection  one  half  the- 
distance  to  the  nearest  street,  in  every  direction."  The  reasons 
for  setting  aside  the  part  of  the  assessment  embraced  in  this 
report  are,  substantially,  that  the  petition  or  application  for 
the  improvement,  under  which  the  work  assessed  for  is  alleged 
to  have  been  done,  asks  for  no  sidewalks  along  the  lands  of 
the  prosecutors,  nor  for  any  flagging  of  intersections  on  Grand 
street ;  that  no  notice  was  given  by  defendants  of  the  making 
or  filing  of  any  assessment  for  flagging  or  curbing  sidewalks, 
nor  was  any  resolution  confirming  such  assessment  passed  hy 
the  proper  authorities. 

The  city,  in  making  local  improvements,  proceed  under  a 
special  power,  and,  lawfully,  can  do  nothing  outside  of  such 
a  power.  Such  rigid  observance  of  it  as  would  tend  to  defeat 
the  object  to  be  accomi)lished  is  not  required,  but  a  substantial 
compliance  with  legal  direction  is  exacted.  State,  Wilkinson 
et  al,  pros.,  v.  Trenton,  7  Vroom  500,  and  cases  cited. 

The  forty-seventh  section  of  the  act  to  reorgani^^e  the  local 
government  of  Jersey  City  (Laws,  1871,  p.  1118,)  requires  that 
application  shall  be  made,  in  writing,  to  the  board  of  public 
works  for  the  particular  improvement  desired,  as  a  step  pre- 
liminary to  its  performance.  Notice  of  the  application  is 
required  to  be  given  by  public  advertisement,  to  the  end  that 
all  persons  interested  in  the  proposed  enterprise  may  appear 
before  the  board  and  be  heard  in  relation  thereto.  These 
steps  are,  by  the  terms  of  the  charter,  made  necessary  only 
when  the  proposed  improvement  is  intended  to  be  paid  for, 
in  whole  or  in  part,  by  special  assessments,  the  city  authori- 
ties having  power,  in  their  discretion,  to  flag  and  curb  side- 
walks without  application  or  notice,  when  the  purpose  is  to 
pay  for  the  cost  by  general  tax.  The  fifty-fourth  section  of 
the  act  of  1871  provides  for  all  repairs  to  sidewalks  and  curbs, 
and  authorizes  the  board  of  works  to  require  the  owner  of  the 
lot  in  front  of  which  repairs  may  be  needed,  by  notice  to  him 
to  make  such  amendment,  and  if  not  done  by  the  owner,  the 
city  may  do  it,  and  sue  for  the  expense  as  for  labor  done  and. 
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material  provided  for  him,  but  no  autliority  is  given  to  make 
the  cost  of  such  repairs  by  an  assessment  of  any  kind. 

The  application  under  which  the  work  assessed  for  is 
claimed  to  have  been  done  by  the  city,  asks  that  "  Grand  street, 
from  the  centre  of  Mill  creek  to  the  easterly  side  of  Washing- 
ton street,  be  graded  to  the  grade  established,  be  paved  with 
Nicholson  pavement,  have  the  curbs  and  flags  re-set  where 
necessary,  and  have  new  curbs  and  flags  set  where  required." 
Notice,  in  accordance  with  this  application,  was  given  in  the 
manner  required  by  the  charter,  and  many  of  the  prosecutors 
ap])eared  as  remonstrants  against  the  proposal  to  pave  the 
street.  A  contract  for  paving  the  street  with  Nicholson  pave- 
ment was  made  by  the  city,  but  that  contract  and  the  pro- 
ceedings respecting  it  were  set  aside  by  this  court  on  certio- 
rari. The  street  was  subsequently  graded  and  paved  with  a 
different  sort  of  pavement,  whether  or  not  upon  new  applica- 
tion and  notice,  does  not  appear  in  tlie  case,  but  an  assessmeiit 
ibr  the  cost  of  such  grading  and  paving  was  made  by  the 
ctjmmissioners  of  assessment,  and  at  the  last  term  of  this 
I'ourt  set  aside  upon  certiorari. 

The  point  now  raised  is,  whether  the  part  of  the  applica- 
tion presented  to  the  board  of  works,  and  the  notice  folloAviug 
it,  respecting  curbing  and  flagging,  are  such  compliance  M'ith 
the  directions  of  the  city  charter  as  to  justify  these  assess- 
ments for  the  work  that  is  claimed  to  have  been  done  there- 
nnder  by  the  city.  The  testimony  shows  that  Grand  street 
had,  previous  to  this  application,  been  raised  and  filled  to  a 
grade  established  by  the  mayor  and  aldermen  of  Jersey  City ; 
that  sidewalks  had  been  laid,  with  flagging,  curbing  and  gut- 
tering, along  nearly  the  whole  line  of  the  street :  tliat  nearly 
all  the  prosecutors  had  sidewalks  in  front  of  their  lands  along 
this  street,  placed  there  at  their  expense,  under  the  authority 
and  according  to  the  grade  established  by  the  city  govern- 
ment. A  great  part  of  this  street  was  made  over  marshy 
lauds,  and  by  reason  of  the  weight  of  the  filling  placed  upon 
the  street   to  bring  it  to  grade,  the  street  had  sunk  in  some 
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places  more  than  two  feet  below  the  established  grade.     The 
object  of  this  application  seems  to  have  been,  by  further  fill- 
ing to  restore  the  street  to  its  former  level.     Could  the  appli- 
cation filed  with  the  board  of  works,  and  the  notice  under  it, 
inform  the  prosecutors  that  their  sidewalks  were  to  be  flagged 
and  curbed  ?     This  is  the  work  for  which  they  are  assessed, 
not  for  re-setting,  flagging  and  curbing.     Flagging  and  curb- 
ing the  sidewalks,  following  proper  application  and  notice, 
can  be  assessed    for    under  the  charter.     Repairs  cannot  be 
-assessed  for.     The  petitioners  ask  to  have  the  curbs  and  flags 
re-set  lohere  necessary,  and  have  new  curbs  and  flags  set  where 
required.     This  may  mean  that  where  sidewalks  already  exist, 
(which  was  the  case  in  front  of  the  lands  of  most  of  the  prose- 
cutors,) the  flags  and  curbs  shall  be  re-set,  if  necessary,  and 
new  flags  and  curbs  be  placed  where  there  are  none.     If  this 
be  the  meaning  of  the  petition,  then  the  latter  condition  and 
request  does  not  apply  to  the  prosecutors,  because  they  had 
sidewalks  already  laid,  and,  as  to  them,  there  was  no  petition 
to  flag  and  curb  their  sidewalks.     As  to  the  part  of  the  peti- 
tion to  re-set  the  curbs  and  flagging  of  sidewalks  already  laid, 
it  is  not  a  work  which  may  be  petitioned  for  under  the  cdiar- 
ter,  with  the  view  of  supporting  a  special  assessme^it  upon 
land-owners  for  the  cost  of  the  work  when  done.     It  asks  for 
a  mere  repair  of  sidewalks,  and  can  have  no  force  other  than 
as  a  mere  request  to  the  board  of  works  to  require  the  owners 
to  repair  their  sidewalks,  and,  on   failure  of  the  owners  to 
make  the  required  amendment,  that  the  board  may  otherwise 
follow  the  directions  of  the  act  in  causing  it  to  be  done. 

I  regard  the  petition  as  too  uncertain  in  meaning,  as  to 
whose  sidewalks  should  be  flagged  and  curbed,  to  have  been 
of  any  service  in  giving  notice  to  the  prosecutors  that  they, 
or  any  of  them,  were  intended  to  be  affected  by  it,  and  too 
uncertain  to  support  this  assessment. 

A  petition  that  all  the  sidewalks  in  the  city,  or  any  one  or 
more  streets,  might  be  flagged  and  curbed  where  necessary, 
would  be  notice  to  no  one,  and  persons  who  should  find  new 
sidewalks  made  along  their    lands,  where  none  had    before 
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existed,  or  their  old  sidewalks  torn  up,  their  flagging  and 
curbing  removed  and  replaced  by  new,  might,  for  aught  that 
appeared  in  such  petition,  liave  considered  the  work  to  be 
that  of  the  city,  done  in  the  exercise  of  the  discretion  con- 
ferred by  the  charter  upon  the  board  of  works,  and  to  be  paid 
for  f»ut  of  tiie  cit-y  treasury. 

The  mode  of  assessment  as  made  by  the  commissioners  for 
the  work  embraced  in  their  second  report,  viz. :  the  flagging 
and  curbing  sidewalks,  and  grading,  flagging  and  curbing 
intersections,  although  in  accordance  with  the  directions  of 
the  city  charter,  is  objectionable  in  that  it  inseparably  com- 
bines in  one  assessment  the  cost  for  flagging  and  curbing 
sidewalks,  and  the  cost  of  grading  intersections  and  flagging 
and  curbing  intersections  ;  the  work  on  the  intersections  is 
a.ssessed  on  lands  fronting  on  the  street  included  in  the  half 
of  the  block  next  to  the  intersection,  imd  in  proportion  to 
frontage.  The  grading  is  a  part  of  the  public  street,  and, 
as  above  stated,  the  cost  of  it  cannot  be  a.ssessed  for,  except 
upon  the  principle  of  benefits,  that  being  illegal  would  vitiate 
an  entire  assessment  which  included  it. 

As  to  the  assessment  for  flagging  and  curbing  the  intersec- 
tions, I  am  unable  to  discover  any  recognized  principle  upon 
which  the  cost  can  be  imposed  upon  the  owners  of  lands  half 
way  along  the  block  in  proportion  to  the  lineal  feet  of  owner- 
ship. It  is  not  nor  can  it  be  treated  as  an  appendage  to 
their  lands  in  the  sense  that  a  sidewalk  in  front  of  each 
owner's  lot,  is  said  to  be  for  the  purpose  of  assessing  its  costs. 
If  the  crossing  is,  in  that  sense,  appendant  to  any  lands  on 
the  street,  it  is  not  to  half  the  block,  it  has  physical  connec- 
tion only  with  the  corner  lot,  but  such  lot  has  never  been 
held  chargeable  with  the  cost  of  any  more  sidewalk  than  lay 
in  front  of  it.  Thirty-seven  lineal  feet  of  said  walk  cannot  lie 
in  front  of  a  lot  twenty-five  feet  wide,  and  the  additional  twelve 
feet  of  intersection  should  not  be  chargeable  on  the  corner. 
It  has  no  connection  with  the  other  lots,  except  as  has  every 
other  part  of  the  public  street,  and  cannot,  as  was  done  in 
this  case,  be   assessed   on   the  other   lots    regardless  of  the- 
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question  of  benefits,  without  further  extending  the  exceptional 
method  of  taxing  for  sidewalks,  and  thereby  further  trench- 
ing upon  the  just  rule  enunciated  and  applied  by  the  Court 
of  Errors  in  the  Agens  case. 

It  is  clear  that  a  street  crossing  cannot  be  assessed  for^ 
and  to  hold  that  the  cost  of  a  sidewalk  intersection  can  be 
imjiosed  upon  the  adjoining  lot,  or  half  the  adjoining  block, 
would  be  to  make  a  distinction  between  cases  alike  in  principle. 

The  assessments  for  grading  and  costs  of  intersections  are 
so  blended  with  the  other  that  no  mode  appears  for  separating 
them,  and  for  that  they  are  illegal,  and  so  intermingled,  this 
assessment  should  be  set  aside,  even  if  the  work  assessed  for 
had  the  foundational  authority  of  proper  petition  and  notice. 

But  I  regard  as  clear,  that  the  petition  and  notice,  in 
respect  to  sidewalks,  were  too  uncertain  to  support  the  assess- 
ment against  them.  The  prosecutors  are  not  in  any  laches 
in  prosecuting  these  writs.  They  were  justified  in  concluding 
from  the  terms  of  the  preliminary  petition,  that  nothing  was 
proposed  therein  respecting  flagging  and  curbing  that  could 
affect  their  lands,  or  subject  them  to  special  assessment. 

The  further  objection  is  urged  against  these  proceedings, 
that  no  notice  was  given  of  the  filing  of  the  assessment  under 
which  the  city  makes  claim  against  the  prosecutors.  Such 
notice  is  made  necessary  by  the  charter. 

Before  an  assessment  for  such  an  improvement  can  be  con- 
firmed and  made  effective  by  corporate  action,  notice  must  be 
given  for  two  weeks  of  the  filing  of  the  assessment,  that  inter- 
ested parties  may  be  heard. 

It  appears  by  the  return  made  to  the  writs,  that  notice  of 
filing  an  assessment  for  grading  sidewalks  on  Grand  street 
was  given,  also  a  notice  of  an  assessment  for  the  flagging, 
curbing,  and  grading  of  intersections.  There  is  no  notice  of 
the  assessment  for  flagging  and  curbing  sidewalks,  and  flag- 
ging, curbing,  and  grading  intersections.  In  the  latter  notice, 
no  mention  is  made  of  sidewalks  as  forming  part  of  the  assess- 
ment. The  notice  given  should  describe  the  assessment  with 
suflicient  certainty  to  inform  interested  parties  that  they  are 
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to  be  taxed,  and  for  what.  The  failure  to  giv^e  guch  notice  is 
an  omission  fatal  to  the  assessment.  The  notice  of  the  assess- 
ment in  which  the  cost  of  flagging  and  curbing  sidewalks  was 
included,  was  not  legally  sufficient. 

Among  the  other  reasons  that  were  urged  why  the  assess- 
ment relating  to  grading,  flagging,  and  curbing  sidewalks 
should  not  be  supported,  I  shall  notice  but  one.  It  is  as- 
signed to  all  tlu?  writs,  and  applies  to  most  of  the  prosecu- 
tors. It  is,  that  the  city,  in  point  of  fact,  did  not  do  the  work 
Jor  which  the  assessment  is  made.  It  is  clearly  shown  by  the 
testimony  taken  in  this  case,  and  not  controverted  by  defend- 
ants, that  neither  the  city  nor  its  contractor  did  any  of  the 
work  in  the  grading,  flagging,  and  curbing  the  sidewalks  for 
which  most  of  these  prosecutors  are  assessed.  It  is  shown 
that  these  prosecutors,  finding  that  the  enterprise  of  grading 
the  sidewalks  and  rc-flagging  the  same,  and  re-setting  curbs, 
would  become  necessary,  by  raising  the  street  grade,  to  avoid 
the  proverbiallv  high  price  of  improvements  under  municipal 
management,  determined  to  do  this  sidewalk  work  themselves, 
and,  to  that  end,  employed  and  paid  men  to  raise  .the  walk  to 
grade,  and  re-lay  the  flags  and  re-set  the  curbs  at  their  own 
expense  ;  that  the  city  did  no  part  of  the  work,  yet  the  pros- 
■ecutors  are  assessed  for  it  the  same  as  if  the  city  had  done  the 
work  and  borne  the  expense  of  the  improvement,  and  at  the 
same  liberal  rates  of  charge  allowed  in  the  city  contract. 

'This  work  was  done  by  the  owners  to  the  city's  acceptance ; 
it  remains  as  they  left  it.  The  testimony  shows  that  the  cost 
to  these  owners  for  the  work  for  which  they  are  assessed  was 
■only  about  half  the  amount  the  city  has  assessed  them  for 
idoing  it.  So  far  as  can  be  gathered  from  the  details  given 
of  the  cost  of  the  work  alleged  to  have  been  done  by  the  city, 
the  part  paid  for  by  the  prosecutors,  formed  the  great  bulk  of 
that  for  which  they  are  assessed. 

Had  all  these  proceedings  been  entirely  unobjectionable  in 
form,  there  is  the  utter  absence  of  meritorious  grounds  for 
ithe  enforcement  of  this  assessment  against  such  of  the  prose- 
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•cutors  as  has  already  paid  for  the  work  which  the  city  claims 
to  have  done,  but  which  it  did  not  do. 

Both  of  these  assessments  should  be  set  aside  as  to  all  the 
prosecutors,  with  costs,  and  no  order  be  made  for  any  re- 
assessment. 


Cited  in  State,  Morris  v.  Jersey  City,  1 1  Vr.  486. 


THE  STATE,  OTTO   KOHLER  ET  AL.,  PROSECUTORS,  v.  THE 
TOWN  OF  GUTTENBERG. 

1.  The  legislature  may  cure,  in  municipal  proceedings,  the  want  of  for- 
malities which  it  need  not  have  prescribed. 

2.  A  preliminary  estimate  of  the  cost  of  a  street  improvement,  made  for 
the  purpose  of  determining  who  is  the  lowest  bidder,  will  not  prevent 
the  assessment  of  a  larger  actual  cost,  where  tiie  discrepancy  is  with- 
out fraud. 

Z.   In  such  assessment,  the  cost  of  necessary  surveying  and  improvement 

certificates,  collection  expenses  and  interest  may  be  included. 
4.    The  fact  that  a  penalty  to  be  incurred  by  the  contractor  for  delay,  has 
not  been  exacted  from  him,  to  reduce  the  cost  of  the  improvement, 
will  not  invalidate  the  assessment,  when  it  does  not  appear  that  such 
penalty  could  or  ought  to  be  enforced. 

•5.  The  mere  fact  that,  in  making  the  assessment,  the  commissioners  have 
paid  considerable  regard  to  frontage,  will  not  invalidate  the  assess- 
ment, if  they  have  been  guided  by  the  principle  of  apportioning  the 
expense  according  to  the  benefits. 

■6.  Where  the  commissioners  have  failed  to  report  that  they  have  limited 
the  burdens  by  the  benefits,  the  court  will  examine  the  evidence,  to 
determine  whether  they  have  done  so,  and  if  it  appears  they  have  not, 
the  assessment  will  be  set  aside,  although  the  reasons  filed  take  no 
exception  to  the  foi  m  of  the  report. 

7.  An  assessment  levied  without  giving  the  notices  prescribed  by  the 
charter,  will  be  set  aside. 

On  certiorari. 

Argued  at  February  Term,  1876,  before  Justices  Depue, 
KxAPP  and  Dixox. 

For  the  prosecutors,  S.  B.  Ransom. 
For  the  defendant,  /.  H.  lAppincoU. 
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The  opinion  of  the  court  was  delivered  by 

Dixox,  J.  The  writs  of  certiorari  in  these  causes  bring 
up  for  review  the  proceedings  had  by  the  conncilmen  of  the 
town  of  Guttenberg,  and  by  the  commissioners  of  assessment 
wiioni  they  appointed,  with  regard  to  the  improvement  of 
Hudson  avenue,  in  said  town. 

Of  the  reasons  relied  on  for  reversal,  the  second,  third  and 
fourth  relate  to  a  change  of  grade  in  the  street,  made  by  the- 
council  after  the  inception  of  the  proceedings,  and  without 
compliance  with  the  statutory  formalities.  As  to  these  rea- 
sons, it  is  enough  to  say  that  the  alteration  is  legalized  by  a 
supplement  to  the  charter  of  the  town,  approved  April  9th, 
1875.  Pampli.  L.  612.  The  efficacy  of  such  curative  enact- 
ments is  beyond  (question  in  this  court.  State,  ex  rel.  Walter, 
V.  Toivn  of  Union,  4  Vroom  350 ;  State,  Vreeland,  pros.,  v. 
Town  of  Bergen,  5  lb.  438. 

The  first  reason  assigned  is  based  upon  the  facts  that  accord- 
ing to  the  calculation  which  the  engineer  made  upon  the 
basis  of  the  contractor's  prices,  as  applied  to  the  estimated 
quantities  of  work,  before  the  improvement  was  begun,  the 
CL>st  was  to  be  |28,038.45,  but  at  the  close  of  the  work  the 
cost  was  found  to  be  $35,854.13,  which,  with  interest  and  the 
incidental  expenses,  raised  the  total  amount  assessed  to  $44,- 
002.41.  This  preliminary  estimate  of  cost  was  made  for  no 
other  purpose  than  to  enable  the  council  to  determine  who 
was  the  lowest  bidder,  and  the  evidence  indicates  that  its 
error  arose  chiefly  from  the  fact  that  more  rock  was  found  at 
the  grade  than  was  anticipated,  and  therefore  it  became  neces- 
sary to  excavate,  over  a  large  portion  of  the  sti-eet,  to  a  depth 
eighteen  inches  lower  than  at  first  expected,  in  order  to  secure 
an  earthy  surface  for  the  roadway.  Under  these  circum- 
stances, and  in  the  absence  of  any  evidence  of  fraud,  the  mu- 
nicipality ought  not  to  be  estopped  by  such  estimate,  and 
precluded  from  imposing  on  those  whose  property  was  bene- 
fited, the  real  cost  of  the  work,  to  the  extent  of  their  consti- 
tutional liability. 

The  fifth  and  sixth  reasons  do  not  appear  to  be  true  in  fact. 

The  seventh,  eighth,  ninth,  tenth  and  eleventh  reasons  are 
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aimed  at  including  in  the  assessment  an  allowance  to  the 
engineer  of  several  hundred  dollars  beyond  the  sum  for  which 
it  is  claimed  he  had  agreed  to  perform  the  necessary  survey- 
ing, an  extra  allowance  of  §50  to  the  town  clerk  for  unusual 
services  required  of  him  for  this  improvement,  and  an  allow- 
ance to  the  town  treasurer  of  one  per  centum  for  collecting 
the  assessment.  It  appears  by  the  testimony  that  in  the  pro- 
gress of  this  work,  surveys  were  made  by  the  engineer  for  the 
purpose  of  determining  whether  certain  abutters  were  encroach- 
ing upon  the  line  of  the  street,  and  that  other  services  were 
rendered  by  him  in  connection  with  the  improvement  and 
assessment,  which  do  not  come  fturly  within  the  scope  of  the 
contract  he  had  made  for  the  stipulated  price.  The  clerk 
had  a  salary  of  $100  a  year,  and  the  extra  duty  required  of 
him  was  a  considerable  addition  to  his  ordinary  labors.  So 
far  as  appears,  the  only  official  remuneration  which  the  trea- 
surer received  was  by  a  percentage  upon  his  collections.  The 
compensation  of  all  these  officers  it  was  within  the  province 
of  the  councilmen  to  fix,  and  M'hen  their  discretion  has  been 
honestly  and  reasonably  exercised,  this  court  should  not  inter- 
fere with  it.  The  evidence  does  not  disclose  any  ground  for 
our  intervention.  These  expenses  are  incidental  to  the  work 
of  improving  the  street,  and  so  far  as  they  have  resulted  in 
.securing  peculiar  benefits  to  the  land-owners,  the  land-owners 
must  reimburse  the  municipality  for  them. 

The  twelfth  reason  for  reversal  is,  that  interest  upon  the 
certificates  of  indebtedness  issued  during  the  progress  of  the 
work,  has  been  included  in  the  amount  assessed.  Such  inter- 
est was  bargained  for  in  the  contract  for  the  work,  and  there- 
fore constituted  a  part  of  the  cost,  as  clearly  as  did  the  princi- 
pal of  the  price.  The  propriety  of  including  a  similar  charge 
in  the  assessment  was  recognized  by  this  court  in  State,  Baker, 
pros.,  V.  City  of  Elizabeth,  8  Vroom  142. 

The  fifteenth  and  sixteenth  reasons  are  not  sustained  by 
the  testimony. 

The  seventeenth  reason  alleges  as  a  ground  for  reversal, 
i:hat  by  the  contract  the  contractor  was  to  incur  a  penalty  of 
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$5.00  for  each  day  the  work  should  remain  unfinished  after 
January  1st,  1873 ;  and  that  although  his  job  was  not  com- 
pleted until  May  22d,  1874,  yet  this  penalty  was  not  exacted. 
It  is,  undoubtedly,  the  duty  of  tlie  municipal  authorities  to 
enforce  the  rights  of  the  public,  and  of  the  land-owners  they 
represent,  against  the  contractor,  and  claim  from  liim  all 
proper  deductions  to  lessen  the  expense  of  the  work.  But  in 
order  to  contend  successfully  for  sucii  a  penalty  as  this,  the 
town  would  need  to  establish  a  clear  case  of  fault  upon  his 
part.  The  proofs  in  this  case,  so  far  as  they  bear  upon  the 
question  of  delay,  indicate  that  it  arose  from  encroachments 
upon  the  street  by  the  buildings  of  abutting  owners.  As 
early  as  May,  1872,  the  contractor  formally  requested  the 
councilmen  to  cause  such  obstructions  to  be  removed,  so  that 
he  might  work  according  to  the  surveyor's  stakes ;  and  as 
late  as  October  31st  of  that  year,  the  council  was  still  resolv- 
ing that  obstructions  be  removed.  Then  followed  the  winter 
with  its  delays,  and  on  December  12th,  1873,  the  engineer  in 
charge  considered  the  contract  performed.  It  is  quite  easy  to 
believe  that  the  councilmen,  with  these  facts  before  them,  could 
honestly  conclude,  in  the  exercise  of  a  sound  discretion,  that 
the  forfeiture  ought  not,  either  in  law  or  common  fairness,  to- 
be  enforced. 

The  thirteenth  and  fourteenth  reasons  are,  that  the  assess- 
ments upon  the  lands  of  the  prosecutors  have  not  been  made 
in  proportion  to  the  benefits  received,  and  largely  exceed  such 
benefits  in  amount.  The  improvement  consisted  of  grading, 
curbing,  flagging  and  guttering.  For  this  an  assessment  of 
about  §5.00  per  foot  of  frontage  has  been  imposed  upon  the 
lots  of  the  prosecutors.  The  mere  fact  that  in  making  the 
assessment,  the  commissioners  have  paid  considerable  regard 
to  frontage,  will  not  invalidate  the  assessment  if  they  have 
been  guided  by  the  principle  of  apportioning  the  expense 
according  to  the  benefits.  It  is  their  duty  to  consider,  specifi- 
cally, the  advantage  accruing  to  each  plot,  but  on  such  con- 
sideration, they  may  judge  that  because  of  the  uniform  con- 
dition of  the  land,  every  foot  of  frontage  is  equally  increased 
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in  value.  Upon  such  a  conclusion,  the  frontage  would,  of 
course,  fix  the  proportion  of  burden.  The  proofs  in  this  case 
raise  grave  suspicions  that  the  lands  about  this  street  are 
not  of  a  character  to  admit  of  the  application  of  such  a  rule, 
but  they  scarcely  afford  that  preponderance  of  evidence  which 
would  justify  the  court  in  saying  that  the  commissioners  made 
a  mistake  of  fact  when  they  certified  that  they  had  assessed 
each  lot  in  proportion  to  the  benefit  received  by  it.  States 
Pudney,  pros.,  v.  Village  of  Passaic,  8  Vroom  65. 

Upon  the  question  of  amount  of  benefit,  however,  there 
is  scarcely  room  for  doubt.  The  commissioners  do  not  cer- 
tify that  they  have  limited  the  assessment  by  the  benefits, 
and  the  court  is  prevented  from  setting  aside  their  report  for 
this  defect  only,  because  the  reasons  filed  do  not  specify  it. 
Neither  the  commissioners  themselves,  nor  any  one  else, 
undertakes  to  say  that  the  lands  have  been  benefited  by  the 
improvement  as  much  as  they  have  been  assessed  for  it,  and  all 
those  who  have  sworn  upon  the  subject,  express  the  opinion 
that  the  benefit  does  not  equal  one-half  of  the  burden.  When 
this  essential  of  a  constitutional  assessment  is  thus  shown  to 
be,  in  fact,  absent,  and  the  proceedings  of  the  inferior  tribu- 
nal fail  to  state,  even  in  its  judgment,  it  ever  existed,  the 
court  will  relieve  the  citizens  from  the  burden  so  imposed. 

The  eighteenth  reason  is,  that  the  assessment  was  made 
without  notice  to  the  prosecutors,  and  without  allowing  them 
to  appear  and  be  heard.  The  charter  of  the  town  provides 
that  no  assessment  shall  become  final  until  after  notice  thereof 
shall  have  been  published  by  the  three  assessors,  by  notice  in 
writing  set  up  in  three  of  the  most  public  places  in  said  town, 
for  the  space  of  twenty  days  at  least,  and  until  the  same  shall 
have  been  confirmed  by  the  councilmen,  of  the  meeting  of  which 
said  councilmen,  like  public  notice  shall  be  given,  and  to 
whom,  at  that  time,  any  person  aggrieved  may  appeal  for 
relief.  This  provision  contemplates  the  giving  of  two 
notices — ^the  first,  for  a  hearing  before  the  commissioners  of 
assessment,  prior  to  their  finally  determining  upon  the  assess- 
ment to  be  levied  and  reported,  and  the  second,  for  a  hearing 
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before  the  councilmen,  prior  to  their  conclusive  adjudication. 
It,  doubtless,  also  gives  to  the  councilmen  power  to  correct 
errors  in  the  assessment,  of  which  they  may,  by  the  com- 
jjlaint  of  those  aggrieved,  be  satisfied,  and  imposes  upon  them 
the  duty  of  so  doing.  The  proceedings  certified  to  us  show 
that  none  of  the  rights,  which  this  section  of  the  charter 
secures,  has  been  enjoyed  by  the  property  ownei^.  The 
commissioners  made  their  maps  and  report  without  any 
notice  whatever  to  those  interested,  and  presented  it  to  the 
•council  January  21st,  1875.  The  council  thereupon  ordered 
the  commissioners  "to  put  up  written  notices,  as  according  to 
law."  Whether  they  did  so  or  not,  or  to  what  pur})ort  such 
notices  were,  docs  not  appear ;  but  on  INIarch  2d,  1875,  the 
council  held  a  meeting,  which  the  minutes  style  "a  meeting 
for  confirmation,"  at  which  several  Nvritten  protests  against 
the  confirmation  of  this  assessment  were  read,  and  thereupon 
it  was  moved  and  probably  carried,  that  "the  board  resolve 
themselves  into  a  committee  of  the  Avhole,  and  examine  the 
protests  that  have  been  handed  in,  and  report  March  0th, 
1875."  On  March  5th,  1875,  this  committee  of  the  whole 
met,  and  after,  as  the  minutes  say,  carefully  examining  all 
tlie  objections,  resolved  to  report,  "  that  we  find  nothing  per- 
tinent in  the  objections,  and  we  also  believe  that  we  have  no 
power  to  act  in  the  matter,  and,  therefore,  would  recommend 
the  confirming  of  the  assessment."  On  March  9th,  the  day 
fixed  for  the  report,  we  are  informed  simply  that  there  was 
•^' no  quorum."  On  March  15th,  1875,  the  council  met,  and 
Leard  read  their  own  report,  and  forthwith  confirmed  the 
assessment.  These  proceedings  do  not  merely  fail  to  show 
that  the  requisite  notices  have  been  given,  but  they  affirma- 
tively show  that  every  useful  object  of  such  notices  has  been 
frustrated.  If  the  property  owners  were  summoned  to  appear 
before  any  tribunal  whatever,  it  was  one  which  considered 
itself  as  being  without  power  to  act  in  the  matter.  A  hear- 
ing before  such  a  body  is  not  a  fair  trial,  and  its  conclusion 
upon  the  merits  does  not  possess  the  essentials  of  a  judgment. 
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The  assessment,  therefore,  and  the  proceedings  subsequent 
to  it,  must,  as  against  the  prosecutors,  be  set  aside,  and  leave 
is  given  to  the  town  to  apply  for  the  vacation  of  the  whole 
•assessment. 

Cited  in  Slate,  Kinkle  v.  Clinton,  10  Vr.  659  ;  Slate  v.  Elizabeth,  11  Vr.  278. 


THE  STATE,   GARRET  C.   SPEAR   ET  AL.,   PROSECUTORS,  v. 
THE  CITY  OF  PERTH   AMBOY. 

1.  The  act  relative  to  sales  of  land  under  a  public  statute,  or  by  virtue  of 
any  judicial  proceeding,  approved  March  27th,  1874,  {Rev.,  p.  1045, 
I  15,)  does  not  entitle  a  party,  merel}'  because  his  land  has  been 
sold,  to  take  advantage,  by  certiorari,  of  those  olyections  to  municipal 
proceedings,  which,  because  of  his  laclies,  and  the  consequent  expendi- 
ture of  public  moneys  for  his  benefit,  he  ought,  in  equity  and  sound 
policy,  to  be  estopped  from  setting  up. 

2.  Commissioners  of  assessment  must  be  sworn,  when  the  statute  under 
which  they  are  appointed  requires  it,  and  their  proceedings  must  show 
conformity  to  law,  else  they  will  be  set  aside. 


On  certiorari. ' 

Argued  at  February  Term,  1876,  before  Justices  Depue, 
KxAPP  and  Dixox. 

For  the  prosecutors,  J.  M.  &  N.  English. 

For  the  defendants,  G.  C.  Ludlow. 

The  opinion  of  the  court  was  delivered  by 

Dixox,  J.  The  above  entitled  certiorari,  together  with 
three  other  writs,  brings  up  for  review  the  proceedings  had 
•touching  the  regulating  and  grading  of  High  street,  in  Perth 
Amboy,  from  the  Long  ferry  to  Washington  street,  under 
two  ordinances,  one  passed  in  October,  A.  d.  1867,  for  estab- 
lishing the  grade ;  and  the  other,  passed  in  March,  A.  d. 
1868,  for  grading  the  street.  Pursuant  to  these  ordinances, 
vthe  work  of  grading  was  completed  by  the  city  about  Septem- 
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ber,  A.  D.  1869.  In  June,  A.  D.  1870,  the  assessment  of  the 
expenses  was  confirmed  by  the  council ;  and,  on  December 
30th,  A.  D.  1873,  the  lands  of  the  prosecutors,  assessed  for 
these  expenses,  were  sold  for  the  amount  of  the  assessment 
and  expenses,  to  the  city  treasurer,  for  the  use  of  tlie  city,  for 
the  term  of  fifty  years.  In  February  Term,  a.  d.  1874,  the 
prosecutors  sued  out  their  writs. 

The  first  objection  urged  against  the  proceedings  is,  that 
the  council  had  no  power  to  pass  the  ordinance  of  October, 
1867,  beaiusc  it  was,  in  fact,  an  ordinance  to  alter  a  grade, 
aud  was  not  applied  for  by  two-thirds  of  the  property  owners 
on  the  street,  as  required  by  the  proviso  in  section  thirty-one 
of  the  city  charter  of  1859.  Pamph.  L.  107.  This  proviso 
is  that,  when  the  grade  of  any  street  shall  have  been  estab- 
lished by  ordinance,  and  the  work  completed,  it  shall  not  be 
altered  without  application  to  the  city  council  of  two-thirds 
of  the  property  owners  on  the  street  so  proposed  to  be  altered. 
There  are,  I  think,  two  answers  to  this  objection — 

First — The  state  of  facts  agreed  on  by  the  parties  shows- 
that,  though  in  1854  an  ordinance  was  passed  providing  for 
the  regulation  and  grading  of  the  street  to  a  fixed  grade  ;  and 
though,  under  that  ordinance,  some  work  was  done,  yet  the 
work  was  not  (in  the  language  of  the  proviso)  completed ; 
and,  unless  the  work  was  completed,  the  establishment  or 
alteration  of  the  grade  was  not  taken  out  of  the  general  power 
conferred  by  the  charter  upon  the  council. 

Secondly — The  prosecutors,  who,  by  the  state  of  the  case, 
appear  to  be  all  resident  along  the  street  improved,  cannot  be 
permitted  now  to  urge  this  objection  successfully.  Since  the 
ordinance  of  October,  1867,  Avas  passed,  they  have  remained 
quiescent,  while  the  city  was  spending  its  money  for  their 
benefit,  evidently  on  the  faith  of  being  reimbursed  by  the 
land-owners  to  the  extent  of  their  legal  liability.  The  council 
had  jurisdiction  over  the  grading  of  streets  and  the  imposition 
of  assessments  therefor,  and  if  the  prosecutors  desired  tO' 
complain  of  any  irregularity  in  the  mode  in  which  such  juris- 
diction was  exercised,  they  should  have  made  their  complaint 
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with  reasonable  alacrity,  before  the  public  moneys  were  spent> 
for  their  benefit,  on  the  strength  of  their  acquiescence.  After 
that,  their  complaint  must  be  disregarded,  so  far  as  it  would 
interfere  with  the  lawful  imposition  upon  them  of  an  assess- 
ment equal  to  the  benefit  received.  Such  is  the  established 
policy  of  the  courts.  State,  Wilkinson,  v.  Trenton,  7  Vroom 
499. 

It  was  urged  that  because,  under  the  assessment  in  this 
case,  there  had  been  a  sale,  therefore,  by  force  of  the  act  of 
April  2d,  1869,  {Pamph.  L.  1238,  Rev.  1045,  §  15,)  which 
provides  that  the  proceedings  upon  which  municipal  declara- 
tions of  sale  are  founded,  shall  not  be  liable  to  be  questioned 
collaterally,  but  may  be,  at  any  time,  reviewed  by  certiorari, 
this  objection  could  now  be  urged.  No  case  decided  since  the 
passage  of  that  act  has  gone  the  length  of  holding  that  objec- 
tions to  the  preliminary  proceedings  which  previously  a  party 
would,  for  reasons  of  public  policy,  be  estopped  from  setting- 
up,  become  available  to  him  under  its  provisions. 

In  State,  Evans,  v.  Jersey  City,  6  Vroom  381,  where  the  aid 
of  this  statute  was  first  invoked,  the  assessments  under  the 
proceedings  made   therein,  were  set  aside  for  defects  in  the 
report  of  assessment  itself,  the  prior  proceedings  being  un- 
touched; and  the  learned  justice  who  delivered  the  decision 
of  the  court,  expressed  it  as  his  opinion  that  the  act  was  not 
intended  to  take  away  the   discretion  which  this   court  has 
always  used  as  to  the  time  allowed  for  relief  upon  certiorari. 
In  State,  Baxter,  v.  Jersey  City,  7  Vroom  188,  the  court  de- 
clined to  pass   upon  reasons  urged   against  the   proceedings 
anterior  to  the  assessment,  although  pressed  to  do  so  by  the 
prosecutors,  who  relied  upon  this  same  statute,  and  contented 
itself  with  setting  aside  the   assessment  and  sale,  and  even 
expressed  its  willingness  to  entertain  an  application  for  the 
appointment  of  new  commissioners  of  assessment.     In  that 
case,  the  court  said  :    "  The  statute  does  not  purport  to  make 
valid  titles  which,  on  the  face  of  the  deeds  or  declarations  of 
sale,  appear  to  be  regular.     The  question  whether  there  is  a 
legal  foundation  for  the  title,  is  left  open,  notwithstanding 
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the  recitals,  but  the  litigation  of  that  question  is  transferred 
from  the  judge  at  the  Circuit,  in  the  trial  of  ejectment,  to  the 
Supreme  (and,  apparently,  the  Circuit)  Court,  in  a  different 
form  of  action."  "A  legal  assessment  is  the  foundation  of  the 
authority  to  sell."  These  expressions,  as  well  as  the  action 
•of  the  court,  indicate  that  the  case  was  not  intended  to  estab- 
lish the  propriety,  under  this  statute,  of  any  inquiry  beyond 
the  legality  of  the  assessment  itself. 

In  State,  Graham,  pros.,  v.  Mayor,  &c.,  of  Paterson,  8  Vroom 
380,  where  the  delay  in  applying  for  the  writ  had  been  so  great, 
that  tiie  court  had  limited  it  to  the  assessment,  on  the  ground 
that  property  owners  were  estopped  from  calling  in  question 
the  legality  of  proceedings  under  which,  with  notice  to  them, 
expense  had  been  incurred  for  their  benefit  by  the  public 
authorities,  the  court  declined  to  dismiss  the  writ  for  such 
delay,  in  view  of  this  act,  and  set  aside  the  assessment  for  its 
own  defects,  to  the  end  that  a  new  assessment  might  be  made. 
Clearly,  if  after  a  new  assessment  and  sale  thereon,  the  parties 
might  obtain  a  certiorari,  and  set  aside  the  proceedings 
because  of  irregularities  before  the  public  moneys  w'cre  ex- 
pended, the  caution  of  the  court  in  limiting  the  writ  to  the 
assessment,  and  its  provision  for  a  new  assessment,  were  alike 
futile. 

While  the  provisions  of  this  statute  may  be  of  such  a  char- 
acter as  to  prohibit  the  court  from  regarding  the  mere  lapse 
of  time  as  an  obstacle  in  the  way  of  a  land-owner's  relief  by 
certiorari  after  sale,  yet,  when  by  reason  of  his  delay,  other 
circumstances  have  intervened,  wdiicli,  in  equity,  ought  to 
estop  him  from  urging  objections,  the  prompt*  presentation  of 
which  would  have  prevented  the  expenditure  of  public 
moneys  for  his  benefit,  this  act  does  not  forbid  the  applica- 
tion of  those  principles  which  sound  policy  has  established. 
The  prosecutors  in  this  case  must  not  now  be  allowed  to 
stand  upon  any  objections  which,  if  sustained,  could  prevent 
the  imposition  of  a  just  assessment. 

The  other  objections  urged,  pertain  to  the  assessment  itself. 
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The  thii'ty-first  section  of  the  charter  before  referred  to,  enacts 
that  the  expenses  of  the  improvement  when  completed,  and 
damages,  if  any,  shall  be  ascertained  and  assessed  by  three 
impartial  commissioners  not  interested  the.  -^i,  qualified  be- 
fore any  justice  of  the  peace  of  the  city,  who  shall  be  ap- 
pointed by  the  council  from  the  freeholders  resident  in  the 
city ;  which  commissioners  shall  examine  into  the  whole 
matter,  and  shall  determine  and  report,  in  writing,  to  the 
council,  what  real  estate  ought  to  be  assessed  for  such  improve- 
ment, and  damage  allowed,  if  any,  and  what  proportion  of 
such  expenses  shall  be  assessed  to  each  separate  parcel  or  lot 
of  land ;  provided,  that  said  commissioners,  in  making  such 
assessment,  shall  take  into  consideration  the  expenses  hereto- 
fore incurred  by  the  owner  or  owners  of  any  lot  or  parcel  of 
land  which  may  have  been  improved  under  any  ordinance  of 
the  said  city  of  Perth  Amboy  since  the  year  1852. 

The  assessment  now  complained  of  is  fatally  defective, 
because  it  nowhere  appears  that  the  commissioners  appointed 
ever  qualified,  or  that  they  examined  into  the  whole  matter, 
or  took  into  consideration  the  expense  w^hich,  the  state  of  the 
case  shows,  had,  theretofore,  been  incurred  by  the  land-owners 
under  the  ordinance  of  1854,  already  mentioned.  State, 
Bvamhall,  jjros.,  v.  Bayonne,  6  Vroom  476  ;  State,  Toionsend,. 
pros.,  V.  Jersey  City,  2  Butcher  444;  State,  Hob.  L.  &  I.  Co.,. 
pros.,  V.  Hoboken,  7  Vroom  291. 

Inasmuch  as  the  law  provides  for  making  a  new  assessment 
where  the  first  is  set  aside,  the  w^it  of  certiorari  must  be  dis- 
missed, so  far  as  it  brings  up  for  review  the  proceedings  prior 
to  the  completion  of  the  work,  and  the  subsequent  proceed- 
ings, including  the  assessment  and  sale,  must  be  reversed. 
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THE  STATE,  ROLLTN  BRADLEY,  PROSECUTOR,  v.  THE 
COUNCIL  OF  THE  TOWN  OF  HAMMONTON. 

.  A  town  may,  out  of  moneys  raised  for  town  purposes,  indemnify  its  offi- 
cers for  reasonable  expenses  incurred  by  them  in  or  through  the  bona 
fide  discharge  of  their  duties. 

A  resolution  for  the  payment  of  such  expenses  should  accord  with  the 
provisions  of  the  act  of  April  4th.  1871.     Pamph.  L.  92. 


On  certiorari 

Arsncd  at  February  Term,  1876,  before  Justices  Depue, 
KxAPP  and  Dixon. 

For  the  prosecutor,  King. 

For  the  defendant,  D.  J.  Pancoast. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  affidavits  in  this  case  show  that  early  in 
the  year  1874,  the  council  of  the  town  of  Hammonton,  under 
the  belief  that  the  prosecutor  had  fraudulently  got  possession 
of  some  of  the  public  moneys  of  the  town,  directed  one  of  its 
members,  Morrill  Parkhnrst,  to  institute  legal  proceedings 
against  him  therefor.  Because  of  the  proceedings  so  insti- 
tuted, the  prosecutor  afterwards  brought  suit  against  Park- 
hurst  for  malicious  prosecution,  upon  the  trial  of  which  suit 
Parkhurst  was  acquitted.  "While  this  suit  against  Parkhurst 
was  pending,  the  coiuicil,  on  March  30th,  1874,  passed  the 
following  preamble  and  resolution  :  "  Whereas,  Morrill  Park- 
hurst, a  member  of  this  council,  having  been  prosecuted  by 
one  Rollin  Bradley,  for  damages  alleged  to  have  been  su.s- 
tained  by',his  arrest  for  obtaining  money  under  false  pretences ; 
and  whereas,  Mr.  Parkhurst  acted,  in  causing  said  arrest, 
under  the  instruction  of  council :  therefore,  be  it  resolved, 
that  the  town  defend  the  suit,  and  that  a  committee  be  ap- 
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pointed  to  wait  on  Bradley,  and  ascertain  his  views  on  the 
matter." 

On  motion,  the  clerk  was  authorized  to  employ  counsel  and 
manage  the  defence,  and  prosecute  further,  if  necessary. 

On  September  26th,  1874,  the  committee  reported  progress, 
and,  on  motion,  an  order  for  $250  was  drawn  for  the  use  of 
the  crnimittee  in  paying  necessary  expenses. 

The  prosecutor,  who  is  a  tax-payer  in  the  town,  seeks  by 
eertiorari  to  reverse  these  resolutions  and  orders  of  the  council 
providing  for  Parkhurt's  defence,  on  the  ground  of  want  of 
legal  power  in  the  council  to  do  what  it  has  thereby  assumed 
to  do.  The  reasons  raise  no  question  as  to  the  bona  fides 
of  the  transaction,  or  the  fairness,  in  amount,  of  the  appro- 
priation. 

The  town  of  Hammonton  was  incorjiorated  bv  act  of  the 
legislature,    approved    March    5th,    1866.     Pamph.  L.  188. 
By  the  seventh  section  of  that  act,  the  legislative  power  of 
the  corporation  was  vested  in  the  councilmen,  who  were  also, 
for  the  purposes  of  that  act,  to  do  and  perform  the  duties  of, 
and  be  invested  with  the  i)ow('r  and  authority  of  the  town- 
ship committees  of  the  townships  of  the  state,  in  all  cases 
wherein  the  exercise  of  such  powers  and  duties  should  l)e 
required  in  said  town.     The  twenty-ninth  section  enacts  that 
the  legal  voters  of  said  town  shall  have  ]iower  and  authority, 
■at  their  annual  elections  in  each  year,  to  raise  such  sums  of 
money  as  they  may  think  proper  and  necessary  for  the  suj)- 
port  and  maintenance  of  the  poor  of  said  town,  for  the  suj)- 
port  of  common    schools,  for  the   making  and  repairing  of 
roads  and  highways,  and  for  an  amount  requisite  for  other 
tou-n  purposes,  which  said  sums,  when  assessed  and  collected, 
shall  be  applied  by  the  said  councilmen  to  the  purposes  desig- 
nated by  the  people  at  such  election,  and  shall  not,  nor  shall 
.nny  part  of  the  same,  be  used  or  applied  to  any  otlier  purpose 
whatever. 

At  the  election  held  March  11th,  1874,  the  people  voted 
$1000  for  what  are  designated  in  this  twenty-ninth  section  as 
^'  other  town  purposes,"  which  sura  was  thereupon  raised,  and 


432  XEW  JERSEY  SUPREME  COURT. 

State,  Bradley,  pros.,  v.  Council  of  Hammonton. 

out  of  this  sum  the  council  claims  the  li^ht  to  apply  the 
amount  in  controversy  in  the  manner  indicated  by  their  reso- 
lutions. The  question  for  solution,  therefore,  is,  whether  the- 
purpose  for  which  this  money  is  to  be  expended  is  a  town  pur- 
pose, within  the  meaning  of  the  charter.  It  does  not  at  all 
involve  the  inquiry  whether  a  tax,  levied  under  a  vote  of  the 
electors,  specif}'ing  the  object  no  more  definitely  than  "  for 
other  town  purposes,"  could  be  legally  enforced,  but  merely 
the  question  whether  the  money,  being  in  the  treasury  gene- 
rally for  town  purposes,  can  be  applied  by  the  council  in  the 
mode  now  intended. 

By  force  of  the  twelfth  section  of  the  general  township  act, 
(Nix.  Dig.  979,)  township  committees,  and,  under  the  provi- 
sions of  the  Hammonton  charter,  therefore,  the  council  of  this 
town,  are  charged  with  the  duty  of  superintending  the  expen- 
diture of  all  money  raised  by  tax  for  the  use  of  the  corpora- 
tion. It  was  therefore  clearly  the  duty  of  the  council,  if  the 
prosecutor  wrongfully  held  the  public  money  of  the  town,  to 
institute  proceedings  for  its  recovery,  and  they  had  the  right 
to  institute  such  proceedings  when  they  were  reasonably  satis- 
fied that  he  so  held  it,  even  if,  in  truth,  he  did  not.  For 
such  proceedings,  the  intervention  of  individual  action  was 
necessary,  and  the  council  could  select  for  such  action  none 
more  proper  than  one  of  its  own  members.  It  accordingly 
instructed  Mr.  Parkhurst  to  take  those  steps  against  the 
prosecutor  which  he  pursued.  Xo  question  has  been  raised 
as  to  the  reasonableness  of  the  judgment  on  which  the  coun- 
cil acted,  or  as  to  the  bona  Jides  of  the  measures  which  Mr. 
Parkhurst  adopted  under  its  instructions,  except  so  far  as 
they  Mere  impugned  by  the  suit  of  the  prosecutor  against  Mr. 
Parkhurst,  in  which  the  question  was  decided  by  the  verdict 
in  their  favor.  So  that  the  resolutions  now  sought  to  be 
reversed  are  resolutions  providing  for  the  defence  of  a  public 
officer,  who  has  acted  bona  fide,  in  obedience  to  instructions 
which  the  council  had  the  right  to  give  him,  in  the  perform- 
ance of  its  aud  his  duty  to  secure  the  public  funds  of  the  town. 
It  is  difficult  to  see  how  the  purpose  of  such  resolutions  can. 


JUNE  TERM,  1876.  433 


State,  Bradley,  pros.,  v.  Council  of  Hammonton. 


be  excluded  from  the  class  of  "town  purposes."  Nothino- 
can  be  more  exactly  a  "  town  purpose  "  than  the  preservation 
of  the  town  fund ;  that  fund  can  be  preserved  only  by  the 
vigilance  and  vigor  of  its  guardians ;  their  activity  can  rarely 
be  securetl  unless  they  are  indemnified  in  its  reasonable  and 
honest  exercise.  Such  indemnity,  therefore,  is  bound  in  the 
class  of  town  purposes  by  a  sliort  and  strong  chain. 

The  principle  on  which  this  result  rests  has  been  applied 
in  many  cases. 

In  The  King  v.  The  Inhabitants  of  Essex,  4  T.  R.  591,  the 
expenses  incurred  by  the  county  magistrates  in  contesting 
unsuccessfully  a  fine  which  had  been  imposed  on  the  county, 
were  held  to  be  payable  out  of  the  county  stock.  And  Lord 
Kenyon  based  his  judgment  in  this  proposition,  that  when- 
ever a  duty  is  imposed  on  a  county,  and  where  costs  inci- 
dentally and  necessarily  arise  in  questioning  the  propriety  of 
acts  done  to  enforce  that  duty,  the  magistrates,  who  have  the 
superintendence  over  the  county  purse,  have  necessarily  a 
right  to  defray  such  exijenses  out  of  the  county  stock.  And 
Buller,  J.,  says,  it  would  be  absurd  to  say  that  those  who 
have  contracted  on  behalf  of  the  county,  should  not  be  de- 
fended at  the  expense  of  the  county  against  a  suit  brought 
therefor. 

In  Attorney- General  v.  Mayor  of  Xorwich,  2  3Iylne  &  Cr. 
406,   the  court  refused  to  interfere  with  resolutions  of  the 
council  providing  for  payment,  out  of  the  borough  fund,  of 
the  expenses  of  defending  the  mayor  and  one  of  the  aldermen 
in  quo  warranto  proceedings,  it  not  being  clearly  alleged  by 
the  complainant  that  the  quo  warranto  proceedings  were  not 
for  the  purpose  of  attacking  the  legal  existence  of  the  corpora- 
tion.   Lord  Cottenham,  Chancellor,  said  :  "  I  apprehend  it  to 
be  quite   clear,  according  to  the    rule  which  applies  to  all 
cases  of  trust,  that  if  necessary  expenses  are  incurred  in  the 
execution  of  a    trust,   or  in   the  performance  of  the  duties 
thrown   on  any  parties,  and  arising  out  of  the  situation  in 
which  they  are  placed,  such  parties  are  entitled,  without  anv 
express    provision  for  that    purpose,  to  make  the  payments 
Vol.  tx.  2  e 
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required  to  meet  those  expenses,  out  of  the  funds  in  their 
hands  belonging  to  the  trust.  Such  is  the  rule  of  this  court ; 
such,  also,  is  the  rule  at  common  law. 

In  Regina  v.  Licfifield,  4  Q.  B.  893,  the  right  of  the  council 
of  a  borough  to  prosecute,  at  the  expense  of  the  corporation, 
for  an  assault  upon  the  mayor  in  th<',  execution  of  his  duty, 
was  admitted  by  Lord  Denman,  and  Williams  and  Coleridge, 
Justices ;  and  in  Regina  v.  Stamford^  4  Q.  B.  900,  note  a, 
the  orders  for  payment  from  the  borough  fund  of  expenses 
incurred  by  two  police  officers  in  prosecuting  a  party  who 
had  assailed  them,  and  in  defending  themselves  against  his 
prosecution,  were  quashed,  not  because  of  any  want  of  power 
in  tlie  council  to  pay  such  expenses,  but  because  a  statute 
regulating  the  matter  had  not  been  pursued. 

In  Lewis  v.  Mayor,  &c.,  of  Rochester,  9  C.  B.  {N.  S.)  401, 
it  was  held,  that  expenses,  incurred  in  defending  city  officers 
against  a  viandamus  designed  to  com])el  them  to  perform 
official  duty,  were  properly  chargeable  on  the  borough  fund, 
-even  though  the  mamhiinus  had  l)een  allowed,  the  court  think- 
ang  that  there  were  reasonable  grounds  for  undertaking  the 
"defence. 

In  Regina  v.  Bridgewater,  10  A.  &  E,  281,  and  Regina  v. 
Pdramore,  10  A.  &  E.  286,  the  court  would  not  permit  pay- 
ment out  o("  the  borough  fund,  because  no  public  purpose  was 
■subserved — no  interest  of  the  corporation  was  embodied. 

In  Nelson  v.  Milford,  7  Pick.  18,  town  assessors  had  col- 
lected by  distress  and  paid  in  certain  taxes,  which  were  after- 
wards held  to  have  been  irregularly  assessed  by  them,  and  to 
save  themselves  from  suit  they  had  refunded  the  taxes  to  the 
individuals  whose  property  they  had  distrained.  It  was 
held  that  the  town  had  a  right  to  reimburse  the  assessors. 

In  Bancroft  v.  Lynnfield,  18  Pick.  566,  the  court  held  that 
a  town  had  the  power  to  indemnify  its  officers  against  any 
charge  or  liability  tliey  might  incur  in  the  bona  fide  discharge 
of  their  duty,  although  it  should  turn  out  that  they  mistook 
their  lesral  rights  and  authoritv. 

In  Fuller  v.  Inhabitants  of  Groton,  1 1  Gray  340,  the  mem- 
bers of  the  school  committee  were  su6d  for  libel,  because  of 
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some  statements  made  in  their  official  report  to  the  town. 
For  the  expenses  incurred  in  successfully  defending  them- 
.selves  in  that  suit,  the  town  voted  to  indemnify  them,  and 
appropriated  money  for  the  purpose.  The  court  held  that  the 
town  had  a  right  so  to  do. 

Hadsell  v.  Inhabitants  of  Hancock,  3  Gray  526,  was  to  the 
same  effect.  Selectmen  were  held  to  be  entitled  to  recover 
from  the  town  the  amount  of  expenses  incurred  and  a  judg- 
ment recovered  against  them,  for  acts  done  in  the  bona  fide 
discliarge  of  their  duty,  for  which  the  town  had  voted  to 
indemnify  them. 

In  the  late  case  of  The  Stcde,  Leicis,  2:>ros.,  v.  The  Free- 
holders of  Hudson  county,  8  Vroom  254,  this  court  refused  to 
limit  the  boards  of  chosen  freeholders  in  the  payment  of 
money,  to  those  claims  upon  whicli  an  action  at  law  might  be 
maintained,  and  recognized  their  right  to  pay  reasonable  ex- 
penses incurred  by  public  officers  or  private  citizens  in  good 
faith,  in  furtherance  of  the  due  administration  of  justice. 

And,  in  this  case,  the  freeholders  had  not  even  authorized 
the  incurring  of  the  expense,  but  had  taken  their  first  action 
in  the  matter  ■s\hen  the  l)ill  was  presented  ibr  payment.  A 
circumstance  which,  in  Regina  v.  Lichfield,  was  regarded  as 
of  great  weight  against  the  right  to  pay.  A  less  liberal  rule 
than  that  applied  in  The  State,  Lewis.,  pros.,  v.  Freeholders  of 
Hudson  county,  M'ould  sustain  the  right  of  the  council  of 
Hammonton  to  pay  the  expenses  now  under  consideration. 

I  am,  therefore  of  opinion  that  the  resolutions  of  the 
•council,  passed  March  30th,  1874,  should  be  affirmed. 

The  resolution  of  September  26th,  1874,  is  open  to  criti- 
cism, in  that  it  orders  $250  paid  to  the  committee  to  meet 
necessary  expenses.  The  proper  procedure  would  be  to  have 
a  bill  of  the  necessary  expenses  presented  to  the  council, 
approved  by  them  and  ordered  paid,  in  accordance  with  the 
provisions  of  the  act  of  April  4th,  1871.  Pamjyh.  L.,  p.  92. 
It  nowhere  appears  that  these  provisions  have  been  regarded, 
and  the  form  of  the  resolution  indicates  that  they  have  been 
ovei'looked.  The  reasons  alleged  by  the  prosecutor  perhaps 
scarcely  reach  this  defect,  but  the  court   ought  not  to  even 
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seem  to  sanction  the  payment  of  public  moneys  contrary  to 
law.  A  payment  under  the  resolution,  as  it  now  stands, 
might  expose  the  members  of  council  to  the  penalties  of  sec- 
tion one  hundred  and  fifty  of  the  Crimes  act.  This  resolution 
should,  therefore,  be  set  aside,  to  the  end  that  the  council 
may  make  its  action  more  conformable  to  the  statute. 

No  costs  will  be  allowed  to  either  party. 

Cited  in  Whitall  v.  Freeholders,  11  Vr.  303. 


SAMUEL    J.    STEWART   v.   THE    NORTHAMPTON    MUTUAL. 
LIVE  STOCK  INSURANCE  COMPANY. 

1.  A  foreign  insurance  company  cannot  recover  against  one  of  their 
members  for  taxes  or  assessments  levied  against  him  as  one  of  the  per- 
sons insured,  when  their  agent  has  not  complied  with  the  statutes  of 
this  state  relative  to  foreign  insurance  companies. 

2.  A  recovery  cannot  be  had,  unless  it  appears  that  the  losses  to  pay,  or 
proportion  of  which  a  member  is  assessed,  occurred  during  the  life  of 
his  policy. 


Certiorari  to  Common  Pleas  of  Warren  county. 

Argued  at  February  Term,  1876,  before  Justices  Dal- 
EiMPLE  and  Reed. 

For  the  plaintiff  in  certiorari,  B.  C.  Frost. 

For  the  defendants,  /.  F.  Diimont  and  /.  G.  Shipman. 

The  opinion  of  the  court  was  delivered  by 

Dalmmple,  J.  The  plaintiffs,  a  mutual  insurance  com- 
pany of  the  State  of  Pennsylvania,  brought  their  action  below, 
and  recovered  judgment  against  the  defendant,  one  of  their 
membei's,  for  taxes  or  assessments  levied  by  the  company 
against  him,  as  one  of  the  persons  insured. 
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The  judgment  must  be  reversed,  for  the  following  reasons  : 

First — Because  it  appears  that  the  plaintiffs  below  are  a 
foreign  corporation,  and  effected  in  this  state,  through  an 
agent,  the  insurance  in  question,  when  the  agent  had  not  com- 
plied with  the  statute  of  this  state  relating  to  foreign  insur- 
ance companies.  Nix.  Dig.  436,*  §§  73,  74 ;  lb.  431,  §  40 ; 
Kinyon  v.  Columbia  Fire  Insurance  Co.,  8  Vroom  33. 

Second — Because  it  does  not  appear  that  the  losses,  to  pay 
a  proportion  of  which  the  defendant  below  was  assessed, 
occurred  during  the  life  of  defendant's  policy. 

For  these  reasons  the  judgment  below  must  be  reversed ; 
and  it  is  not  necessary  to  express  an  opinion  upon  the  other 
reasons  filed. 

Affirmed,  10  Vr.  486. 

Cn'ED  in  Northampton  Ins.  Co.  v.  Stewart,  11  Vr.  104. 


THE  STATE,  EX  REL.  ELI  TAYLOR,  v.  JAMES  CASSIDY  AND 
CHARLES  COX,  JUSTICES. 

Where  all  the  requirements  for  an  appeal  from  a  conviction  before  two 
justices,  under  the  bastardy  act,  have  been  satisfied,  an  appeal  may  be 
entered  in  the  Quarter  Sessions,  and  that  court  may  rule  the  two 
justices  to  send  up  the  papers  in  the  proceeding. 


On  mandamus. 

Argued  at  February  Term,  1876,  before  Justices  Dalrim- 
PLE  and  Reed. 

For  the  relator,  R.  S.  Jenkins. 

For  the  defendants,  Alfred  Hugg. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  Eli  Taylor  was  apprehended  under  a  warrant 
issued  by  James  Cassidy,  a  justice  of  the  peace,  upon  com- 
plaint of  one  Julia  Kerns,  under  the  bastardy  act.    He  entered 

*Rev.,  p.  508,  U  8,  9.    fRev.,  p.  516,  ?  55. 
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into  recognizance,  and  demanded  a  trial  by  jury.  After  three 
trials  and  three  disagreements  of  the  juries  empaneled,  upon 
the  trial  before  the  fourth  jury,  there  was  a  conviction. 

Thereafter,  within  the  time  prescribed  by  law,  (§  17)  said 
Taylor  gave  notice  of  appeal  to  said  Cassidy  and  Charles 
Cox,  the  other  justice.  He  also  tendered  the  costs  of  the  ap- 
prehension, of  the  trial  and  of  the  making  the  order  of  affiliu 
tion.  He  also  tendered  a  bond  for  the  performance  of  the 
second  eondition  of  section  twelve  of  the  act,  viz. :  for  his  ap- 
pearance at  the  next  Court  of  C^uarter  Sessions. 

There  appears  a  paper  purporting  to  be  a  transcript  under 
the  hands  and  seals  of  the  two  justices  setting  out  these  facts, 
and  the  application  of  the  attorney  of  Taylor  for  the  granting 
of  an  appeal,  and  that  the  two  justices  declined  to  take  any 
action  in  the  premises,  for  the  reason  that  the  case  had  been 
removed  from  them  to  the  Circuit  Court  of  the  county  of 
Camden,  by  writ  of  certiorari,  and  that  they  had  received  no 
legal  notice  of  the  disposition  of  said  writ. 

Application  is  made  for  a  writ  of  mandamus,  to  he  directed 
to  the  two  justices,  commanding  them  to  grant  the  appeal,, 
and  send  up  the  papers. 

It  was  urged  that  the  allowance  of  the  certiorari  removed 
all  the  proceedings  from  the  two  justices,  and  that  they  could 
not  accept  the  bond  and  send  up  the  papers.  The  idea  sug- 
gestal  was,  that  the  use  of  the  writ  of  ceHiorari  suj)erseded 
the  remedy  by  appeal.  The  rule  is  well  settled,  that  the  two 
remedies  by  appeal  and  certiorari  may  be  concurrent,  and 
that  the  granting  of  the  right  of  appeal  by  statute,  does  not 
deprive  the  party  of  his  common  law  writ  of  qertiorari,  unless 
the  statute  which  gives  the  new  remedy,  in  express  words 
takes  away  the  old.  The  King  v.  Reeve  et  al.,  1  Wm.  Blachstone 
231.  The  proceedings  are  distinct ;  they  are  in  different 
courts,  and  different  grounds  for  reversal  may  be  urged  upon 
tile  hearing  of  each.     Martin  v.  Thompson,  5  Halst.  142. 

Before  the  act  of  1820,  proscribing  the  use  of  the  writ  of 
certiorari,  the  two  remedies  seem  to  have  been  used  concur- 
rently to  review  judgments  in  justices'  courts. 
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In  the  case  of  White  v.  McCall,  Coxe  93,  this  court  ordered 
proceedings  on  certiorari  to  be  stayed,  until  an  appeal  from 
the  same  judgment,  at  the  same  term,  pending  in  the  Common 
Pleas,  should  be  determined. 

In  Kingly  v.  Gould,  1  Hald.  161,  Chief  Justice  Kirkpatrick 
recognized  the  concurrent  use  of  the  two  remedies  as  a  pre- 
existing practice ;  and  so  in  other  statutory  proceedings. 

In  the  case  of  Budd  v.  The  Railroad  and  Transportation 
Co.,  2  Green  467,  this  court  compelled  the  Common  Pleas  of 
Bergen  to  proceed  upon  an  appeal  from  the  report  of  commis- 
sioners in  assessing  damages  for  lands  taken,  &c. 

In  this  case,  the  Common  Pleas  had  directed  the  proceed- 
ings upon  appeal  to  be  stayed  until  a  certiorari,  taken  in  the 
same  matter,  sliould  be  determined. 

The  court  considered  the  two  methods  of  review  as  distinct, 
and  compelled  the  Conunon  Pleas  to  proceed  without  waiting 
for  tlie  termination  of  the  proceedings  on  certiorari. 

In  analogous  proceedings,  therefore,  it  is  perceived  that  the 
two  remedies  have  been  recognized  as  concurrent,  where  there 
is  no  statutory  prohil)ition  of  the  use  of  the  common  law  writ. 
There  are  difficulties  conceivable  in  making  proper  returns  to 
the  two  appellate  courts  when  both  methods  of  review  are 
invoked  simultaneously.  In  the  cases  already  cited,  however, 
where  tiie  proceedings  have  been  in  both  courts,  the  matter 
of  return  does  not  seem  to  have  been  considered,  nor  is 
there  any  suggestion  of  a  difficulty  in  securing  a  proper  return 
to  each. 

It  is  not  deemed  necessary  for  the  disposition  of  this  motion 
to  settle  tiie  matter  of  return. 

I  think  that  that  matter  can  be  adjusted  more  intelligently 
in  this  instance  in  another  tribunal. 

I  think  that  the  performance  of  the  conditions  upon  which, 
by  the  statute,  an  appeal  is  given,  places  the  party  appeal- 
ing in  a  position  to  assert  his  right  in  the  Sessions.  Upon 
compliance  with  all  the  requisites  of  appeal,  the  right  to  enter 
the  appeal  in  the  appellate  court  becomes  complete,  and  that 
court  then  obtains  cognizance  of  the  entire  proceedings.     At 
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that  moment,  control  of  all  matters  in  the  cause  attaches  to 
the  court  above.  Incident  to  that  control,  is  the  authority  to 
order  a  return  when  none  has  been  made,  or  to  complete  it 
where  an  imperfect  return  has  been  transmitted.  The  order 
goes  not  as  a  prerogative  writ,  but  as  a  part  of  the  machinery 
for  compelling  justice  to  be  done  in  any  cause  before  the  ap- 
pellate court.     Powell  on  Appellate  Proceedings  250- 

The  Court  of  Chancery  in  Xew  York,  following  the  practice 
in  the  English  ecclesiastical  courts,  can  rule  a  surrogate  to 
send  up  a  transmiss,  and  compel  obedience  to  the  rule  by  attach- 
ment.    Hahey  v.  Van  Armyn,  4  Paige  279. 

The  same  power  vests  in,  and  has  been  exercised  by  all  the 
superior  appellate  courts. 

The  practice  in  the  Common  Pleas,  sitting  as  a  court  of  ap- 
peal for  the  review  of  judgments  in  the  justices'  court,  has  been 
uniform  in  ruling  the  justices  to  send  up  returns,  as  well  as  to 
amend  imperfect  transcripts. 

This  practice  was  directly  recognized  by  this  court  in  the 
case  of  Stull  v.  Abbott,  3  Green  338. 

The  rule  from  this  and  other  cases  seems  to  be,  that  when- 
ever the  appellate  court  is  assured  by  proof  that  the  prelimi- 
naries of  an  appeal  have  been  comjilied  with  by  the  party, 
then  the  appeal  may  be  entered,  and  the  appellate  court  can, 
at  once,  control  the  disposition  of  the  papers  in  the  cause, 
whether  in  the  court  below  or  in  the  court  above. 

If  the  appellate  court  err  in  making  such  an  order,  their 
action  is  reviewable  by  this  court. 

The  proceedings  under  the  bastardy  act,  so  far  as  relates  to 
appeals,  are  analogous  to  those  under  the  justices'  act.  In  this 
respect  the  Common  Pleas  and  Quarter  Sessions  are  of  equal 
dignity  as  courts  of  record. 

There  is  no  reason  why  the  same  power  should  not  be 
lodged  in  each  as  courts  of  appeal,  and  that  both  should  not 
have  the  authority  incident  to  the  superior  courts  of  appeal, 
to  rule  the  courts  below  to  forward  and  perfect  the  record  of 
the  causes  pending  in  the  appellate  tribunal.  There  is  no 
doubt  of  the  power  of  this  court  to  issue-  the  prerogative  writ 
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to  an  inferior  court  to  transmit  papers.     High  on  Extraordi- 
nary Remedies,  §  243. 

Instances  may  occur  where  its  use  would  be  valuable.  In 
this  instance,  in  the  exercise  of  the  discretion  invested  in  the 
court  upon  an  application  of  this  kind,  we  think  the  writ 
should  not  go. 

It  was  said,  upon  the  argument,  as  a  matter  of  fact,  tiiat 
the  certiorari  in  the  proceedings  had  been  dismissed.  There 
is  no  evidence  of  that  fact  before  us  here.  If  that  can  be 
shown  to  the  Sessions,  it  will  relieve  the  case  of  any  compli- 
cations arising  from  the  double  proceeding  for  review. 

The  application  for  the  writ  is  refused. 

Cited  in  Williamson  v.  Middlesex  Pleas,  13  Vr.  395. 


WILLIAM  W.   KANE  v.  THE  HIBERNIA  MUTUAL  FIRE  IN- 
SURANCE COMPANY. 

In  an  action  on  a  fire  insurance  policy  containing  a  clause  inserted 
therein  after  its  execution,  making  the  loss  under  it,  if  any,  payable 
to  G.  W.  B.,  mortgagee,  and  other  clauses  providing  that  if  the  prop- 
erty insured  should  be  sold  or  conveyed,  without  the  consent  of  the 
company  in  writing,  the  policy  should  be  void,  and  that  a  judgment 
in  foreclosure  proceedings  should  be  deemed  an  alienation  of  the  prop- 
erty, one  of  the  defences  being  that  the  plaintiff  wilfully  set  fire  to  the 
property  in  question.  The  court  charged  tlie  jury — 1.  That  the 
plaintiff  might  recover  the  whole  amount  of  the  insurance  money 
mentioned  in  the  policy,  notwithstanding  the  clause  making  a  part  of 
the  loss  payable  to  the  mortgagee,  if  the  jury  believed  that  the  value 
of  the  premises  equalled  or  exceeded  the  amount  insured.  2.  That  in 
order  to  make  out  the  defence  of  burning  by  design,  the  defendant 
was  bound  to  establish  it  beyond  a  reasonable  doubt,  and  by  the  same 
measure  of  proof  that  would  be  required  to  convict  the  plaintiff,  if 
tried  on  an  indictment  charging  that  offence.  3.  That  a  decree  in  an 
ordinary  foreclosure  suit,  without  further  proceedings,  would  not  pre- 
clude the  plaintiff  from  maintaining  his  action — Held,  that  the  charge 
was  right. 


This  was  an  action  brought  on  a  fire  insurance  policy 
issued  by  the  defendant  to  the  plaintiff,  a  copy  of  which 
policy  is  hereto  annexed,  and   forms  part  of  this  state  of  the 
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case.  Tlie  declaration  was  in  the  usual  form  of  assumpsit. 
The  pleas  were — 

First.  The  general  issue. 

Second.  A  plea  that  the  policy  was  made  void  by  reason  of 
a  breach  of  the  conditions  therein  contained,  prohibiting 
alienations. 

Third.  A  special  plea  averring  that  the  plaintiff  did  make 
an  attempt  to  defraud  the  company,  contrary  to  the  condi- 
tions of  the  policy,  by  which  it  was  made  void. 

Pursuant  to  an  order  made  by  the  Chief  Justice,  a  bill  of 
particulars  was  given  bv  the  defendant  to  the  plaintiff  of  the 
defences  under  the  second  and  third  pleas. 

It  is  stipulated  and  agreed  that  the  pleadings,  including 
the  bill  of  particulars  (to  which  was  annexed,  as  part  thereof, 
a  copy  of  decree  in  action  on  foreclosure  proceedings)  may  be 
referred  to  and  used,  if  necessary,  on  the  argument  as  part 
thereof. 

The  case  came  on  for  trial  at  the  September  Term  of  the 
Burlington  county  circuit,  before  his  Honor,  Justice  Wood- 
hull,  and  a  jury. 

The  execution  of  the  policy  of  insurance  was  admitted  by 
the  defendant,  and  was  also  proved  by  the  plaintiff. 

The  plaintiff  proved  the  destruction  by  fire  of  the  building 
insured,  during  the  continuance  of  the  policy,  and  the  value 
thereof.  He  also  gave  evidence  tending  to  show  that  he  had 
kept,  performed  and  fulfilled  all  the  clauses  and  conditions  of 
the  said  policy  of  insurance  on  his  part  to  be  kept,  performed 
and  fulfilled. 

The  defendant,  on  its  part,  gave  evidence  tending  to  show 
that  the  building  insured  was  burned  by  design,  with  the 
knowledge  and  procurement  of  the  plaintiff;  and  that  the 
plaintiff  did  make  an  attempt  to  defraud  the  company,  con- 
trary to  a  provision  and  condition  of  the  said  policy,  by  wiiich 
it  was  made  void. 

After  the  testimony  was  closed,  the  defendant's  counsel 
mov^ed  the  court  to  non-suit  the  plaintiff,  on  the  ground  that 
it  appeared  that  before  the  happening  of  the  loss,  to  recover 
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which  this  suit  was  instituted,  proceedings  in  foreclosure,  a 
certified  copy  of  ^^•hich  had  been  produced  by  the  defendant 
and  offered  in  evidence,  had  been  commenced  on  a  mortgage 
held  by  one  Harriet  B.  W.  Carter,  given  by  the  plaintiff 
herein,  and  covering  the  property  insured,  and  that  in  such 
foreclosure  proceeding  a  decree  (copy  of  which  decree  is  an- 
nexed to  the  bill  of  particulars  as  above  stated,)  had  been 
entered  in  favor  of  the  complainant  and  against  the  defend- 
ant, the  plaintiff  herein,  and  that,  by  reason  of  said  decree, 
the  policy  of  insurance  upon  which  this  action  is  founded,, 
became,  was  and  is  void.  Defendant's  counsel  thereupon 
asked  the  court  to  charge  the  jurv — 

First — That  by  the  terms  of  a  clause  inserted  in  said  policy,, 
in  the  body  thereof,  after  its  execution,  the  loss  under  it,  if 
any,  Mas  payable  to  J.  Wardell  Brown,  mortgagee,  to  the 
amount  of  $1500;  that  no  recovery  could  be  had  in  this 
action  by  the  plaintiff,  beyond  the  sum  of  $1500,  with  inter- 
est thereon,  which,  by  the  policy,  remained  payable  to  him. 

And  the  said  justice  refused  to  charge  as  requested  by  de- 
fendant's counsel,  and  did  charge  the  jury  that  the  plaintiff  in 
this  action  might  recover  the  whole  amount  of  the  insurance- 
money  mentioned  in  the  said  policy,  notwithstanding  the 
clause  making  the  loss  payable  to  J.  Wardell  Brown,  mort- 
gagee, to  the  amount  of  $1500,  if  the  jury  believed  that  the 
value  of  the  premises  equaled  or  exceeded  the  amount  insured. 
To  which  said  charge  and  instructions  of  the  said  justice,. 
the  counsel  of  the  defendant  then  and  there  excepted. 

Second— The  counsel  for  the  defendant  further  asked  the 
said  justice,  at  the  same  time,  to  charge  the  said  jury-  that,  as 
to  the  defence  of  burning  by  design,  while  the  burden  of 
proof  was  on  the  defendant  to  establish  this  defence,  it  was 
only  necessary  to  do  so  by  the  fair  weight  or  preponderance 
of  the  evidence.  And  the  said  justice  then  and  there  refused 
so  to  charge  the  said  jury,  and  did  then  and  there  charge  that, 
in  order  to  make  out  such  defence,  the  defendant  was  bound 
to  establish  the  same  beyond  a  reasonable  doubt,  and  by  the 
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same  measure  of  testimony  that  would  be  necessary  to  convict 
the  plaintiif  if  tried  under  an  indictment  charging  that  offence. 

To  which  charge  and  instruction  of  the  said  justice,  the 
•counsel  for  the  defendant  then  and  there  excepted. 

And  the  counsel  for  the  defendant  then  and  there  further 
requested  the  said  justice  to  charge  the  jury  that,  if  they  were 
satisfied  by  the  evidence  that  before  the  fire  occurred  by 
which  the  loss  claimed  and  sought  to  be  recovered  in  this 
action  was  occasioned,  proceedings  in  foreclosure  as  aforesaid 
had  been  commenced  against  the  said  plaintiff  on  the  mort- 
gage of  the  said  Harriet  B.  W.  Carter,  for  the  foreclosure  or 
sale  of  the  mortgaged  premises  which  embraced  the  property 
mentione<l  and  described  in  the  policy  of  insurance  declared 
on,  and  that  a  judgment  or  decree  (copy  of  which  judgment 
or  decree  is  annexed  to  the  bill  of  particulars  as  above  stated) 
had  been  obtained  in  the  said  proceedings  against  the  said 
plaintiff  prior  to  the  said  fire,  that  then  there  could  be  no  re- 
covery by  the  plaintiff,  and  that  their  verdict  must  be  for  the 
defendant,  because,  by  the  terms  of  the  policy,  it  was  to  be 
void,  in  case  there  was  alienation  of  the  property  insured,  and 
because  it  is  therein  further  provided  that  judgment  in  fore- 
closure proceedings  should  be  deemed  an  alienation  of  the 
property ;  and  the  said  justices  then  and  there  refused  so  to 
charge  the  said  jury,  and  did  then  and  there  charge  that  said 
judgment  or  decree,  in  said  foreclosure  proceedings,  would  not 
preclude  the  plaintiff,  from  maintaining  this  action. 

The  jury,  after  hearing  the  testimony  and  arguments  of  the 
counsel  and  the  charge  of  the  court,  returned  a  verdict  for 
the  plaintiff,  for  the  sum  of  $3261.33,  being  the  full  amount 
claimed  in  the  said  policy,  with  interest  thereon,  after  the 
same  became  payable  by  the  terms  thereof. 

It  was  ordered  that  the  following  questions,  presented  in  the 
above  stated  case,  should  be  reserved  for  the  opinion  of  the 
Supreme  Court,  counsel  of  the  respective  parties  consenting  : 

First — Did  the  court  err  in  instructing  the  jury  that  the 
plaintiff  might  recover  the  whole  amount  of  the  insurance 
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money  mentioned  in  said  policy,  notwithstanding  the  said 
clause  making  the  loss,  if  any,  payable  to  J,  Wardell  Brown, 
mortgagee,  to  the  amount,  $1500,  and  in  refusing  to  charge 
on  this  point,  as  requested  by  the  defendant's  counsel,  as 
stated  above." 

Second — Did  the  court  err  in  charging  the  jury,  that  as  to 
the  defence  of  burning  by  design,  testimony  to  establish  it 
must  satisfy  the  jury  of  the  fact  beyond  a  reasonable  doubt, 
and  be  such  as  would  convict  the  plaintiff  in  case  he  had  been 
indicted  for  that  offence,  and  in  refusing  to  charge  as  requested 
by  defendants'  counsel  in  this  regard,  as  stated  above  ? 

Third — Did  the  court  err  in  refusing  to  non-suit  the  plain- 
tiff, on  motion  of  defendant's  counsel,  on  the  ground  stated 
above,  and  in  refusing  to  charge  the  jury,  as  requested  by 
defendant's  counsel,  in  regard  to  alienation  of  the  property 
insured,  and  in  charging  the  jury  in  relation  to  the  same 
matter  as  above  set  forth  ? 

In  case  the  charging  of  the  court,  and  the  refusal  to  charge 
and  non-suit  as  requested,  on  these  points  reserved,  was 
correct  in  laAV,  judgment  will  be  entered  on  the  verdict  of 
the  jury  in  favor  of  the  said  plaintiff,  and  against  the  said 
defendant ;  if  incorrect,  then  a  venire  de  novo  shall  be  awarded, 
and  a  new  trial  granted,  with  leave,  however,  to  the  said 
parties  to  sue  out  a  writ  of  error  to  the  Court  of  Errors  and 
Appeals. 

Argued  at  February  Term,  1876,  before  Beasley,  Chief 
Justice,  and  Justices  Woodhull,  Van  Syckel,  and  Scud- 

DER. 

For  the  plaintiff,  F.  Voorhees. 
For  the  defendants,  Joseph  Coidt. 

The  opinion  of  the  court  was  delivered  by 

Woodhull,  J.  Upon  the  foregoing  state  of  the  case,, 
these  questions  were  reserved  for  the  opinion  of  the  Supreme 
Court: 
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First — Did  the  court  err  in  instructing  the  jury,  that  the 
plaintiff  might  recover  the  whole  amount  of  the  insurance 
money  mentioned  in  the  policy,  not  withstanding  the  clause 
making  the  loss,  if  any,  payable  to  J.  Wardell  Brown,  mort- 
gagee, to  the  amount  of  81500? 

It  was  admitted,  on  the  argument,  that  this  instruction 
was  in  accordance  with  the  ruling  of  the  Court  of  Errors  in 
the  State  Iiisurance  Co.  v.  Maackens,  March  Term,  1876. 

The  second  question  is,  did  the  court  err  in  charging  the 
jury,  that  as  to  the  defence  of  burning  by  design,  testimony  to 
establish  it  must  satisfy  the  jury  of  the  fact  beyond  a  reason- 
able doubt,  and  be  such  as  would  be  sufficient  to  convict  the 
plaintiff  in  case  he  had  been  indicted  for  that  offence? 

Greenleaf  (2  Greenl.  Ev.,  §  408,)  states  the  rule  to  be,  that 
"  where  the  defence  is  that  the  property  was  wilfully  burnt 
by  the  plaintiff  himself,  the  crime  must  be  as  fully  and  satis- 
factorily proved  to  the  jury,  as  would  warrant  them  in  finding 
him  guilty  on  an  indictment  for  the  same  offence."  Citing 
Thurtell  v.  Beaumont,  1  Bing.  339,  (8  E.  C.  L.  337.)  That 
was  an  action  against  an  insurance  company  to  recover  the 
value  of  goods  alleged  to  have  been  destroyed  by  fire  in  the 
plaintiff's  warehouse.  At  the  trial,  before  Parke,  J.,  the 
defence  set  up  was,  that  the  plaintiff  had  wilfully  set  fire  to 
the  premises,  or  had  caused  them  to  be  set  fire  to.  In  charg- 
ing the  jury,  the  learned  judge  directed  them,  that  before  they 
gave  a  verdict  against  the  plaintiff,  it  was  their  duty  to  be 
satisfied  that  the  crime  of  wilfully  setting  fire  to  the  premises 
was  as  clearly  brought  home  to  him  in  this  action,  as  would 
warrant  their  finding  him  guilty  of  the  capital  offence,  if  he 
had  been  tried  before  them  on  a  criminal  charge.^'  A  verdict 
having  been  found  for  the  plaintiff,  a  new  trial  was  moved 
for  on  the  ground  that  the  jury  had  been  misdirected.  It  was 
urged  in  support  of  the  motion,  that  in  order  to  discharge 
the  defendant  from  liability,  it  was  not  necessary  the  jury 
should  entertain  the  same  certainty  with  respect  to  the  plain- 
tiff's guilt,  as  would  justify  them  in  convicting   him  on  a 
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criminal  charge ;  and  that  without  reference  to  the  defence 
set  up,  they  would,  in  that  case,  a.s  in  any  other,  be  warranted 
in  finding  against  the  plaintiiF,  if  he  failed  to  make  out  his 
case  to  their  entire  satisfaction. 

But  the  court  were  clearly  of  opinion  that  the  direction  was 
proper,  and  refused  to  grant  the  rule  on  that  ground. 

In  Chalmers  v.  Shackell  et  al.,  6  Carr.  &  P.  475,  which 
was  an  action  on  the  case  for  libel,  in  charging  the  plaintiff 
with  the  forgery  of  a  certain  bill  of  exchange,  the  same  doc- 
trine was  applied.  On  a  plea  of  justification,  stating  in  sub- 
stance that  the  plaintiff  had  been  guilty  of  forging,  &c., 
Tindal,  C.  J.,  said  to  the  jury:  "We  cannot  consider  the 
plea  in  any  other  way,  or  on  any  other  kind  of  evidence,  than 
if  we  were  trying  the  jjlaintitf  fi)r  the  offence  alleged  in  it." 

In  a  similar  case,  WiUniett  v.  Ilarnier  et  al.,  it  was  held  by 
Denman,  C.  J.,  that  a  plea  of  justification  to  a  libel,  in  which 
the  defendant  justifies  on  the  ground  that  the  plaintiff  was 
guilty  of  bigamy,  requires  the  same  strictness  of  proof  as  is 
required  on  the  trial  of  an  indictment  for  bigamy.  8  Carr.  & 
P.  695. 

In  the  Supreme  Court  of  the  State  of  New  York,  in  an 
action  of  slander  for  accusing  the  plaintiff  of  perjury,  tlic 
judge  at  the  Circuit  Court  having  charged  the  jury,  in  sub- 
stance, that  the  same  testimony  was  necessary  to  prove  the 
truth  of  the  alleged  slander,  as  to  sustain  a  criminal  prosecu- 
tion for  the  perjury,  it  was  held,  on  a  motion  for  a  new  trial, 
that  the  charge  was  correct.  Sutherland,  J.,  speaking  for  the 
court,  says :  *'  I  understand  the  rule  to  be,  as  laid  down  by 
the  judge,  that  where,  in  an  action  of  slander,  a  defendant 
justifies  a  charge  of  perjury,  one  witness  is  not  sufficient  to 
prove  the  truth  of  the  charge,  and  sustain  the  justification. 
The  evidence  must  be  the  same  as  required  to  convict  a  de- 
fendant on  an  indictment  for  perjury.  There  must  be  either 
two  witnesses,  or  one  witness  corroborated  by  material  and  in- 
dependent circumstances."      Woodbeck  v.  Keller,  6  Cow.  118. 
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The  ruling  in  this  case  has  been  followed  and  approved  in 
the  later  cases  of  Clark  v.  Dibble,  16  Wend.  601  ;  and  Hop- 
kins V.  Smith,  3  Barb.  599.  The  same  doctrine  has  been 
held  in  Pennsylvania,  in  the  case  of  Steinman  v.  McWilliams, 
6  Barr  1 70 ;  in  Indiana,  in  the  cases  of  Byrkct  v.  3Ionohon,  7 
Blackf.  83  ;  and  Lanter  v.  McEwan,  8  lb.  495  ;  in  Illinois, 
in  the  case  of  McConnell  v.  Del.  M,  S.  Ins.  Co.,  18  III.  228; 
in  Tennessee,  in  Coulter  v.  Stuart,  2  Yerg.  225 ;  in  Maine,  in 
Brayor  v.  Boyle,  30  Me.  475 ;  and  Butman  v.  Ilobbs,  35 
Me.  227 ;  and  it  is  stated  in  3Iay  on  Insurance,  §  583,  that 
the  same  rule  was  adopted  by  the  Supreme  Court  of  Florida 
in  the  recent  case  of  Shultz  v.  Pacific  Insurance  Co.,  2  Ins. 
L.  J.  495.  Mr.  May,  however,  does  not  approve  the  rule 
laid  down  in  Thurtell  v.  Beaumont,  and  expresses  the  opinion 
that  reason  and  weight  of  authority  are  the  other  way. 
In  support  of  this  view,  he  refers  to  a  number  of  very  respec- 
table authorities,  most  of  which  were  cited  by  defendant's 
counsel  on  the  argument. 

In  Schaidt  v.  New  York  Union  Mutual  Fire  Insurance  Co., 
1  Gray  529,  one  of  the  cases  referred  to,  and  very  similar  in 
all  respects  to  the  one  now  before  us,  the  judge  refused  to 
charge  the  jury  that  they  must  be  satisfied,  beyond  any  rea- 
sonable doubt,  that  the  plaintiff  purposely  set  fire  to  the  prop- 
erty insured,  before  they  could  find  for  the  defendants,  but 
did  instruct  them  that  they  must  be  satisfied,  as  reasonable 
men,  of  the  truth  of  the  allegations  made  by  the  defendants, 
before  they  could  find  in  their  favor.  On  exceptions  by  the 
plaintiff,  it  was  held  that  there  was  no  error  in  this  instruc- 
tion. "  There  seems,"  says  Dewey,  J.,  in  delivering  the 
opinion  of  the  court,  "  really  to  be  but  the  slightest  difference 
between  the  instructions  actually  given  and  those  asked  for 
by  the  plaintiff,  understanding  the  terms  '  beyond  a  reason- 
able doubt'  in  their  proper  sense,  and  under  the  limitations 
stated  in  the  case  of  Com,monwealth  v.  Webster,  5  Cush.  320." 
If  the  instructions,  as  given,  were  right,  and  were  in  sub- 
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stance  the  same  as  those  called  for  by  the  plaintiff,  it  would 
seem  to  follow  that  the  court  below  might,  without  error,  have 
instructed  the  jury  in  the  very  terms  of  the  plaintiff's  request. 
But,  however  that  may  be,  the  point  actually  decided  was^ 
merelv,  that  the  court  could  not  be  required,  in  such  a  case, 
to  instruct  the  jury  in  the  precise  form  asked  for  by  the 
plaintiff,  viz. :  that  to  warrant  a  finding  against  him,  "  they 
must  be  satisfied,  &c.,  beyond  a  reasonable  doubt."  The  case, 
therefore,  if  it  cannot  be  regarded  as  iuferentially  recognizing 
the  rule  in  Thutiell  v.  Beaumont,  is  clearly  of  no  value  as  an 
authority  against  it. 

The  instructions  given  by  the  court  below  were  all  that  the 
plaintiff  had  a  right  to  require  under  that  rule.  They  were, 
in  legal  effect,  fully  equivalent  to  the  usual  formula  in  crimi- 
nal cases.  For  I  take  it  to  be  metaphysically  impossible  that 
a  jury  should  be  satisfied,  as  reasonable  men,  of  the  truth  of 
a  given  fact,  without  being  at  "the  same  time  satisfied  of  its 
truth  beyond  a  reasonable  doubt.  See  Aeby  v.  Rapelye,  1 
Hill  9. 

In  Washington  Union  Insurance  Co.  v.  Wilson,  7  Wis.  169, 
referred  to  in  May  on  Insurance,  and  cited  on  the  part  of  the 
defendant  in  this  case,  the  defence  being  that  the  insured 
wilfully  set  fire  to  the  property,  the  court  held  that  the  rule 
as  to  the  degree  or  quality  of  evidence  required  to  make  out 
the  defence  was  not  the  same  as  on  an  indictment,  and  that  the 
jury  should  find  for  the  party  in  whose  favor  the  testimony 
preponderated.  The  only  authorities  cited  in  support  of  this 
doctrine  were  Stark,  on  Ev.,  Greenl.  on  Ev.,  and  Hoffman  v. 
West.  Mar.  and  Fire  Ins.  Co.,  1  La.  An.  216. 

In  this  Louisiana  case  the  court,  without  referring  to  any 
case  or  giving  any  reason  for  their  opinion,  simply  say  :  "  We 
think  that  the  jury  should  not  have  been  instructed  to  require 
the  same  full  proof  to  discharge  an  insurer  as  would  be  neces- 
sary to  convict  the  assured  for  arson  under  our  statute." 
This,  of  course,  is  plainly  m  opposition  to  the  rule  adopted  at 
the  circuit,  and,  as  far  as  it  goes,  sustains  the  ruling  in  7  Wis. 

As  to  the  citations  from  Starkie  and  Greenleaf,  they  seem 
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to  me  not  full  enough  to  present  tlie  real  doctrine  held  by  those 
learned  authors  upon  the  point  in  question. 

Mr.  Starkie  says :  "  It  is  to  be  observed  that  the  measure 
of  proof  sufficient  to  warrant  the  verdict  of  a  jury  varies  much, 
according  to  the  nature  of  the  case. 

''  Evidence  which  satisfies  the  minds  of  the  jury  of  the  truth 
of  the  fact  in  dispute,  to  the  entire  exclusion  of  every  reason- 
able doubt,  constitutes  full  proof  of  the  fact.  *  *  *  The 
distinction  between  full  proof  and  mere  preponderance  of 
evidence  is,  in  its  application,  very  important.  In  all  crim- 
inal cases  whatsoever,  it  is  essential  to  a  verdict  of  condemna- 
tion that  the  guilt  of  the  accused  should  l)e  fully  proved  ; 
neither  a  mere  preponderance  of  evidence,  nor  any  weight 
of  preponderant  evidence,  is  sufficient  for  the  purpose,  unless 
it  generate  full  belief  of  the  fact,  to  the  exclusion  of  all  reason- 
able doubt. 

^*  But  in  many  cases  of  a  civil  nature,  where  the  right  is 
<l\ibious,  and  the  claims  of  the  contesting  parties  are  supported 
by  evidence  nearly  equipoisetl,  a  mere  preponderance  of  evi- 
dence on  either  side  may  be  sufficient  to  turn  the  scale." 

In  the  case  referred  to,  the  citation  closes  at  tiiis  point,  and 
is  supposed  to  show  that,  in  all  civil  cases,  the  rule,  as  to  the 
measure  of  proof  required,  is  that  a  mere  preponderance  on 
either  side  is  sufficient  to  warrant  a  verdict  in  favor  of  that 
side.  That  such  is  the  general  rule  in  civil  cases,  there  can 
be  no  doubt.  And  that  the  author,  in  the  passage  just 
quoted,  was  merely  stating  this  general  rule  is  apparent,  if 
not  from  the  passage  itself,  at  least  from  what  follows  in 
immediate  connection  with  it.  Having  said  that  "  in  many 
cases  of  a  civil  nature,  &c.,  a  mere  preponderan6e  of  evidence 
on  either  side  may  be  sufficient  to  turn  the  scale,"  Mr.  Starkie 
goes  on  to  say,  "  this  happens,  as  it  seems,  in  all  cases  where 
no  presumption  of  law,  or  prima  fade  right,  operates  in  favor 
of  either  party ;  as,  for  example,  where  the  question  between 
the  owners  of  contiguous  estates  is,  whether  a  particular  tree 
near  the  boundary  grows  on  the  land  of  one  or  of  the 
other.     But  even  where  the  contest  is  as  to  civil  rights  only, 
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a  mere  preponderance  of  evidence,  such  as  would  induce  a  jury 
to  incline  to  the  one  side  rather  than  the  other,  is  frequently 
insufficient.  It  would  be  so  in  all  cases  where  it  fell  short  of 
fully  disproving  a  legal  right  once  admitted  or  established, 
or  of  rebutting  a  presumption  of  law.  If  a  party  claimed  as 
devisee  against  the  heir-at-law,  full  proof  of  the  devise,  with 
all  its  formalities,  would  be  essential,  &c.  Again,  where  the 
law  raises  a  presumption  in  favor  of  the  fact,  the  contrary 
must  be  fully  proved,  or,  at  the  least,  such  flicts  must  be 
proved  as  are  sufficient  to  raise  a  contrary  and  stronger  pre- 
sumption. Thus  the  law  presumes  a  man  to  be  innocent  of 
-a  crime  until  his  guilt  be  proved."  1  Stark,  on  Ev.  *478, 
*479  {bth  Am.  ed.,  1834,  Phila.) 

Speaking  of  matters  in  defence  of  an  action  on  a  policy  of 
insurance,  the  same  author  uses  this  language:  "The  de- 
fendant may,  under  the  general  issue,  adduce  evidence  to 
avoid  the  policy  on  the  ground  of  fraud.  The  legal  pre- 
sumption in  favor  of  innocence  in  this,  as  well  as  in  all  other 
cases,  renders  full  and  satisfactory  proof  necessary."  2  Stark. 
on  Ev.  *648. 

In  the  passage  cited  from  Greenleaf  the  author  is  treating 
of  the  law  of  evidence  in  criminal  cases,  and  in  stating  the 
distmction  between  civil  and  criminal  cases,  in  respect  to 
the  degree  or  quantity  of  evidence  necessary  to  justify  the 
jury  in  finding  their  verdict,  says:  "In  civil  cases,  their 
duty  is  to  weigh  the  evidence  carefully,  and  to  find  for  the 
party,  in  whose  favor  the  evidence  preponderates,  although  it 
be  not  free  from  reasonable  doubt.  But  in  criminal  trials, 
the  party  accused  is  entitled  to  the  benefit  of  the  legal  pre- 
sumption in  favor  of  innocence,  which,  in  doubtful  cases,  is 
always  sufficient  to  turn  the  scale  in  his  favor.  It  is,  there- 
fore, a  rule  of  criminal  law,  that  the  guilt  of  the  accused 
must  be  fully  proved."     3  Greenl.  on  Ev.,  §  29. 

But  in  this  section  the  author,  Mdth  respect  to  civil  cases, 
manifestly  intended  nothing  more  than  to  state  the  general 
rule  applying  to  them,  without  pausing  to  define,  in  that 
connection,  the  limitations  of  the  rule.     That  he  had  already 
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done,  either  in  express  terms,  or  by  fair  inference,  in  the 
vohime  relating  specially  to  the  law  of  evidence  in  civil  cases. 

The  very  class  of  cases  to  which  the  one  then  before  the 
court  belonged,  he  had  expressly  excluded  from  the  opera- 
tion of  the  general  rule  in  civil  cases,  citing  as  his  authority 
for  so  doing  the  very  case,  {ThurteU  v.  Becmmoat,)  of  which 
the  court,  in  Schmidt  v.  Wash.  Ins.  Co.,  say,  (citing  this 
author  and  Mr.  Starkie,  and  Hoffman  v.  West.  F.  &  M.  Ins. 
Co.,  as  their  authorities,)  that  it  appears  to  them  to  be  "  con- 
trary to  the  authorities,  and  cannot  be  sustained  on  principle." 
See  2  Greenl.  on  Ev.,  §  408,  quoted  above. 

Another  class  of  eases  expressly  excluded  from  the  opera- 
tion of  the  general  rule  in  civil  cases,  are  actions  of  libel  and 
slander,  in  which  there  have  been  special  pleas  in  justification 
imputing  crime.  Of  such  cases,  INIr.  Greenleaf  remarks,  that 
"  to  support  a  special  plea  in  justification,  where  crime  is  im- 
puted, the  same  evidence  must  "be  adduced  as  would  be  neces- 
sary to  convict  the  plaintiff  upon  an  indictment  for  the  crime 
imputed  to  him ;  and  it  is  conceived,  that  he  would  be 
entitled  to  the  benefit  of  any  reasonable  doubt  of  his  guilt, 
in  the  minds  of  the  jury,  in  the  same  manner  as  in  a  criminal 
trial."     2  Greenl  Ev.  426. 

The  use  which  has  been  made  of  the  names  of  these  emi- 
nent writers  on  the  law  of  evidence,  in  opposition  to  the  rule 
in  Thurtelly.  Beaumont,  seems  to  me  to  be  justified  neither 
by  the  language,  as  interpreted  by  themselves,  nor  by  any 
just  deduction  from  their  principles,  or  their  reasoning. 

Instead  of  impugning  that  rule,  it  will  be  found  that  both 
of  them  do,  in  fact,  either  expressly  or  by  neccess;iry  inference, 
sanction  it.  Wightman  v.  West.  Mar.  &  Fire  Ins.  Co.,  8  Roh. 
{La.)  442,  is  to  the  same  effect  as  the  case  already  noticed  ; 
Hoffman  v.  Same  Co.,  1  La.  An.  216. 

Another  case  on  the  same  side,  referred  to  in  3Iay  on 
Insurance,  p.  721,  is  Scott  v.  Home  Ins.  Co.,  1  Dillon  [C.  Ct. 
U.  S.)  105.  The  action  was  on  a  fire  policy,  and  the  defence, 
that  the  plaintiffs  wilfully  burned  their  own  property  covered 
by  the  policy.     It  was  held  that  in  such  an  action  so  de- 
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fended,  the  rule  in  civil,  and  not  the  one  in  criminal  cases,  as 
to  the  quantum  of  proof,  applies ;  but  that  in  view  of  the 
nature  of  the  charge,  the  evidence  to  establish  it  ought  to  be 
-such  as  clearly  to  satisfy  the  jury  of  its  truth. 

After  stating  the  difference  between  the  ordinary  rule  in 
civil  actions,  and  the  rule  in  criminal  cases  as  to  the  measure 
of  proof  required,  Dillon,  J.,  instructed  the  jury  as  follows : 
"  The  court  instructs  you,  that  it  is  not  necessary  that  the 
degree  of  proof  should  be  the  same  as  if  the  plaintiffs  were  on 
trial  under  an  indictment  for  wilfully  burning  the  property  to 
defraud  the  insurance  companies.  On  the  contrary,  as 
between  the  rule  in  ciimmal  and  the  rule  in  civil  cases,  as 
above  defined,  it  is  the  rule  in  civil  cases  that  is  to  be  your 
guide  in  this  case.  But  the  charge  is  a  grave  one.  The  act 
cliarged  is  one  which  men,  in  general,  will  not  commit,  but 
of  which  men  are  sometimes  guilty ;  in  view  of  which,  the 
court  instructs  you,  that  in  order  to  justify  you  in  finding 
that  the  plaintiffs  themselves  burned,  or  caused  the  property 
to  be  burned,  the  legal  evidence,  taken  altogether,  must  be 
such  as  dearly  satisfies  you  of  the  truth  of  the  proposition. 
It  need  not  be  such  as  to  exclude  all  doubt,  but  it  should  be 
.such  as  to  satisfy  your  minds  and  judgments  that  they  did, 
or  caused  or  procured  the  act  in  question  to  be  done.  On 
this  point,  the  decided  cases  are  conflicting,  but  the  foregoing 
seems,  to  the  court,  to  express  the  sound  and  true  rule  of  law 
on  the  subject." 

These  instructions,  as  it  seems  to  me,  are  open  to  the  criti- 
cism, that  while  they  are  formally  in  favor  of  the  application 
of  the  ordinary  rule  in  civil  cases,  namely,  that  a  mere  pre- 
ponderance of  evidence,  one  way  or  the  other,  is  sufficient  to 
warrant  a  verdict,  the  rule  actually  laid  down  for  the  guid- 
ance of  the  jury,  in  respect  to  the  measure  of  proof  required 
to  sustain  the  defence,  is,  in  substance  and  effect,  the  same  as 
the  rule  in  Thurtell  v.  Beaumont. 

I  submit,  with  great  deference  to  the  eminent  jurist  who 
■delivered,  and  the  learned  judges  who  approved  these  instruc- 
tions, that  evidence  which  "  clearly  satisfies "  a  jury,  which 
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satisfies  their  minds  and  judgment  as  to  the  truth  of  any  proposi- 
tion, altiioiigli  it  may  not  be  such  as  to  exclude  all  doubt,  must, 
nevertheless,  of  necessity,  exclude  every  doubt  which  would 
prevent  a  settled  belief  of  that  proposition ;  and  this  is  pre- 
cisely what  I  understand  to  be  indicated  by  the  phrase  "  rea- 
sonable doubt." 

It  follows,  from  what  has  been  said,  that  while  the  instruc- 
tions to  the  jury,  in  the  case  just  referred  to,  were,  to  a  certain 
extent,  wrong  in  theory,  namely,  in  assuming  tiie  case  to  be 
within  the  ordinary  rule  applied  to  civil  cases,  and  in  assum- 
ing that  the  measure  of  proof  which  the  jury  were  instructed  to 
require  before  they  could  find  against  the  plaintiffs,  was  the 
measure  of  proof  required  in  ordinary  civil  cases.  They  were> 
nevertheless,  practically  right.  The  degree  of  proof  indicated 
as  being  necessary  to  warrant  a  verdict  against  the  plaintiffs 
in  that  case  being,  in  fact,  the  same  as  would  have  been  suffi- 
cient to  convict  them  on  an  indictment  for  the  offence  imputed 
to  them. 

The  only  remaining  case  to  be  noticed  on  the  side  of  the 
defendant  is,  Sloan  v.  Gilbert,  decided  verj'  recently  in  the 
Court  of  Appeals  of  Kentucky.  Laic  and  Equity  Reporter, 
April  5th,  1876.  Although  the  court  in  that  case  disapprove 
and  reject  the  rule  laid  down  in  Thurtell  v.  Beaumont,  they 
do  not  hesitate  to  admit  that  it  is  supported  by  tiie  great 
weight  of  authority,  English  and  American. 

Cofer,  J.,  delivering  the  judgment  of  the  court,  says  x. 
"  There  can  be  no  doubt  but  such  is,  and  has  long  been  the 
rule  in  England,  and  that  it  has  been  recognized  by  the  courts 
of  last  resort  in  a  majority  of  the  states  of  the  Union,  and  is 
approved  by  2  Greenleaf's  Ev.  426 ;  Tovmsend  on  Slander 
and  Libel,  (2d  ed.)  644,  and  Hilliard.''^ 

In  regard  to  the  reasonableness  of  the  rule  against  which 
much  has  been  said  in  the  case  just  referred  to,  and  in  other 
cases,  I  remark  that,  whether  applied  to  criminal  or  civil 
cases,  the  reason  of  the  rule  seems  to  me  to  be  the  same,  and 
the  rule  itself  rests  upon  precisely  the  same  foundation,  viz. : 
that  legal  presumption  in  favor  of  innocence,  a  presumption 
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which  is  not,  as  some  seem  to  suppose,  an  arbitrary  contri- 
vance to  screen  the  guilty  when  under  indictment,  but  a  con- 
chision  of  law  drawn  from  general  experience  of  human 
conduct,  and  designed  to  protect  the  innocent — a  presumption 
of  such  potency  that  it  can  be  overcome  by  nothing  short  of 
full  and  satisfactory  proof — that  is,  by  the  highest  measure 
of  proof  defined  by  the  common  law,  as  distinguished  from 
that  by  mere  preponderance  of  evidence.  As  the  rule  in 
question  merely  recognizes  and  gives  eifect  to  this  universal 
presumption  of  law,  I  cannot  think  that  it  is  either  unreason- 
able or  unjust. 

The  third  question  presented  is,  whether  a  decree  for  sale 
in  an  ordinary  foreclosure  suit  is,  in  the  sense  of  the  policy, 
"a  judgment  in  foreclosure  proceedings'*  which  "shall  be 
deemed  an  alienation  of  the  property,"  To  show  the  connec- 
tion in  which  these  expressions  occur  in  the  policy,  I  quote 
from  it  as  follows :  "  And  provided  further,  that  if  any 
other  insurance  has  been  or  shall  hereafter  be  made  upon  the 
said  property,  and  not  consented  to  by  this  company  in  writ- 
ing hereon,  or  if  the  said  property  shall  be  sold  or  conveyed, 
either  partially  or  wholly,  or  if  this  policy  shall  be  assigned 
either  before  or  after  loss  or  damage  shall  occur,  without  the 
consent  of  the  company  obtained  in  writing  thereon,  or  if  the 
assured  shall  make  any  attempt  to  defraud  the  company, 
then,  and  in  every  such  case,  this  policy  shall  be  null  and 
void.  A  judgment  in  foreclosure  proceedings,  or  sale  under 
an  execution,  shall  be  deemed  an  alienation  of  the  property.'* 

This  is  purely  a  question  of  construction. 

It  was  clearly  the  intention  of  the  parties  that  "an  aliena- 
tion of  the  property  "  should  render  the  policy  null  and  void. 

But  what,  precisely,  is  meant  by  the  phrase  "  an  alienation 
of  the  property  ?  "  Was  it  to  be  an  actual  transfer  of  the 
title  to  the  property,  or  merely  some  proceeding  or  series  of 
proceedings  tending  to  that  result  ?  The  word  itself,  "  alien- 
ation," is  not  used  elsewhere  in  the  policy.  But  we  are  not 
left  without  an  indication,  at  least,  of  the  meaning  intended 
to  be  conveyed  by  it.     It  had  just  been  provided  that,  "  if 
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the  said  property  should  be  sold  or  conveyed,  the  policy 
should  be  null  and  void."  Then  follows,  iranicdiatcly,  the 
provision  that  a  judgment  in  foreclosure  proceedings  or  sale 
under  an  execution,  shall  be  deemed  an  alienation,  &c.,  prob- 
ably referring,  as  it  seems  to  me,  to  the  alienation  just  before 
mentioned  as  a  ground  of  forfeiture,  namely,  by  sale  or  con- 
veyance of  the  property.  I  take  the  true  meaning  of  this 
part  of  the  policy  to  be  the  same  as  it  would  be  if,  for  the 
words  "  shall  be  deemed  an  alienation  of  the  property,"  there 
should  be  subsituted  the  words  "  shall  be  deemed  such  a  sale 
or  conveyance  of  the  property  as  aforesaid."  The  fair  deduc- 
tion, from  the  language  of  the  policy  is,  that  the  alienation 
intended  was  such  as  would  amount  to  an  actual  transfer  of 
the  title,  and  that  by  the  phrase,  "a  judgment  in  foreclosure 
proceedings,"  was  meant  some  proceeding  which,  of  itself, 
would  effect  such  a  transfer.  This  result,  a  decree  of  strict 
foreclosure  would  accomplish. 

But  a  mere  decree  for  sale  on  a  foreclosure  suit,  without 
further  proceedings,  could  have  no  such  effect.  My  conclu- 
sion upon  the  whole  case  is,  that  the  charge  of  the  court  upon 
the  several  points  reserved  was  correct,  and  that  judgment 
must  therefore  be  entered  on  the  verdict  of  the  jury  in  favor 
of  the  plaintiff'. 

Cited  in  Harts  v.  Cumberland  Ins.  Co.,  15  Vr.  481. 
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STATE  OF   NEW  JERSEY, 


AT  JUNE  TERM.  1875. 


EDWAED  S.  TORREY  AND  JOSEPH  TORREY,  PLAINTIFFS 
IN  ERROR,  V.  WILLIAM  H.  BURNETT  ET  AL.,  DEFEND- 
ANTS IN  ERROR. 

1.  The  right  of  a  tenant  to  remove  a  trade  fixture  does  not  extend  beyond 
his  term  or  possession. 

2.  But  such  right  may  be  extended  by  an  agreement  witli  the  landlord. 
•3.    A  landlord  agreed  to  sell  a  trade  fixture  for  the  benefit  of  the  tenant, 

but  failed  to  do  so.  Held,  that  tiie  tenant  had  a  reasonable  time  to 
remove  such  fixture,  although  his  term  was  ended  and  possession  sur- 
rendered. 


In  error  to  Supreme  Court. 

The  facts  of  the  case  fully  appear  in  the  opinion  of  the  court. 

For  the  plaintiffs  in  error,  Joseph  Coult  and  H.  C  Pitney. 

Por  the  defendants  in  error,  Joseph  F.  Randolph. 
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The  opinion  of  the  court  was  delivered  by 

Beast.ey,  Chief  Justice.  This  is  an  action  on  the  case 
for  an  injury  to  the  reversion.  The  plaintiffs  were  the  owners 
of  the  land,  and  one  Isaac  H.  Tice  was  their  tenant.  The  de- 
fendants are  creditors  of  Tice,  and  upon  his  leaving  the  state 
they  took  out  an  attachment,  and  entering  on  these  premises, 
which  had  been  leased  to  their  debtor,  took  down  and  carried 
away  a  steam  engine,  put  up  by  him,  and  it  is  this  act  that 
forms  the  ground  of  this  action.  In  the  damages  recovered 
by  the  plaintiffs  is  included  the  value  of  this  engine. 

The  contention  necessary  to  tlie  support  of  this  suit  is,  that 
the  engine  in  question  had  ceased  to  be  a  removable  fixture, 
by  reason  of  its  having  been  left  upon  the  premises  by  the 
tenant  after  his  term  had  expired.  That  the  right  existed  to 
remove  this  article  of  property  during  the  tenancy  was  not 
disputed ;  as  between  landlord  and  tenant,  it  was  a  trade  fix- 
ture, and  was  clearly  removable  if  taken  away  in  time.  But 
when  the  defendants  levied  their  attachment,  the  term  had 
run  out,  and  the  tenant  had  quitted  the  possession,  and  the 
argument,  founded  on  these  facts,  was,  that  the  right  of  the 
tenant  to  remove  the  fixture  was  gone,  and  that,  after  such 
lapse,  neither  he  nor  his  creditors  could  lawfully  enter  and 
remove  the  engine. 

This  was  the  substantial  question,  although  it  was  much 
urged  on  the  argument  that  there  was  another  ground  on 
which  the  action  could  properly  be  rested.  This  was,  that 
the  judgment  in  attachment,  under  which  the  defendants  jus- 
tified, was  radically  defective,  and  void.  But  this  defect, 
even  if  it  exists,  will  not  alone  sustain  the  judgment  in  its 
present  form.  On  the  assumption  that  the  defendants  are 
naked  trespassers,  the  plaintiffs  cannot  recover  of  them  dam- 
ages for  the  taking  away  of  this  engine,  unless,  at  the  time  of 
such  taking,  it  was  a  part  of  the  land.  This  results  from  the 
capacity  in  which  the  plaintiffs  sue ;  they  were  not  in  posses- 
sion at  the  time  of  the  injury  complained  of,  and  they  have 
necessarily  sued  as  reversioners.  Standing  in  such  capacity 
on  the  record,  the  damages  for  which  the  wrongdoer  is  an- 
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swerable  to  them  are  such  only  as  are  of  a  permanent  nature,, 
so  that  a  mere  wrongful  entry  upon  the  land  and  the  removal 
of  a  chattel,  could  not  form  a  foundation  of  this  suit.  Very 
plainly,  to  uphold  their  case,  the  plaintiifs  must  show  the 
steam  engine  in  question  had  become  incorporated  with  the 
land,  so  as  to  be  parcel  of  it. 

Was  this  the  case?     I  have  said  that  this  fixture,  during 
the  running  of  the  tenancy,  was  removable.     But  the  term  in 
the  laud  had  expired,  and  the  tenant  had  left  the  property, 
when  this  entry  and  taking  occurred.     It  is  undoubtedly  the 
settled  rule  of  law,  that  where  a  tenant  has  the  right  to  re- 
move fixtures,  he  must  exerci.se  his  right  during  the  continu- 
ance of  his  term,  or  before  he  surrenders  the  possession  of  the 
premises ;  he  cannot  re-enter  for  such  purpose.     A  multitude 
of  cases  have  been  decided  in  accordance  with  this  doctrine, 
many  of  which  can  be  found  by  a  reference  to  the  notes  to. 
the  case  of  Flwes  v.  3Iawe,  2  Smith's  Lead.  Cas.  228.     And 
it  was  in  submission  to  this  rule  that  the  judge,  at  the  trial 
in  the  present  case,  instructed  the  jury  adversely  to  the  de- 
fence.    Such  instruction  would  have  been  incontestably  cor- 
rect if  there  had  been  no  other  conditions  of  the  case  than 
those  already  specified.     But  such  was  not  the  fact.     There 
was  evidence  tending  to  show  that  before  the  defendants  had 
altogether  yielded  up  the  pcssession  of  the  premises,  in  a  con- 
versation with  one  of  the  plaintiffs,  it  was  understood  that  tlie 
plaintiffs  would  endeavor  to  sell  for  the  defendants  this  steam 
engine,  to  a  person  who  was  then  in  treaty  for  the  purchase- 
of  the  land.     Looking  at  the  w^hole  of  the  testimony  on  this 
subject,  it  is,  perhaps,  a  fair  conclusion  that  the  tenant  failed 
to  remove  the  engine  in   consequence  of  this   arrangement. 
Upon  the  assumption  that  such  an  undertaking  on  the  part 
of  the  landlords  existed,  I  can  have  no  doubt  that  its  effect  is  to 
debar  them  from  claiming  that  the  chattel  in  question  became 
theirs  as  an  unremovable  fixture,  by  reason  of  the  surrender- 
ing up  of  the  possession  of  the  premises.     For  a  landlord  to 
claim  a  chattel  affixed  to  the  land,  on  the  ground  that  the 
tenant  had  failed  to  remove  it  ^vhile  in  po.sse.ssion,  when  sucli 


460   COURT  OF  ERRORS  AND  APPEALS. 

Torrey  v.  Burnett. 

failure  had  been  occasioned  by  his  own  promise  to  sell  the 
fixture  for  the  benefit  of  the  tenant,  would,  in  morals,  be  a 
sheer  fraud,  and  the  general  legal  principle  above  stated  is 
not  so  inflexible  that  it  is  to  be  so  applied  as  to  render  such 
an  attempt,  when  made,  successful.  The  reason  upon  which 
the  rule  itself  rests  is  totally  opposed  to  such  an  ajjplication 
of  its  control.  The  rule,  in  the  rigor  of  its  generality,  is 
derived  from  the  year  book,  20  Henry  VII,  in  which,  speak- 
ing of  the  tenant,  it  is  said  :  "  During  his  term  he  may  remove 
them,  but  if  he  suller  them  to  remain  fixed  after  the  term, 
they  belong  to  the  lessor."  This  is  a  bold  statement  of  the 
law,  without  any  reference  to  its  spirit ;  but  in  Poole's  Case, 
1  Salk.  368,  Lord  Holt  reached  the  heart  of  the  subject  by 
saying :  "  After  the  term,  they  [the  fixtures]  become  a  gift  in 
law  to  him  in  reversion,  and  are  not  removable."  The  same 
groundwork  for  the  rule  is  indicated  by  Lord  Kenyon,  in 
Penton  v.  Robart,  2  East  88,  in  which  the  stringency  of  the 
principle  was  somewhat  relaxed,  it  being  decided  that  a  ten- 
ant remaining  in  possession  after  the  end  of  his  term  could 
take  away  removable  fixtures.  The  reason  assigned  for  this 
initio^ation  of  the  severitv  of  the  rule  is,  that  as  the  tenant 
remained  in  possession  at  the  time  of  the  taking  away  of  the 
fixtures,  there  was  no  pretence  to  say  that  he  had  abandoned 
his  right  to  them. 

It  would  seem  to  be  clear  that,  in  the  view  of  these  great 
common  law  judges,  the  landlord's  right  to  the  removable 
fixtures  originated  in  an  implied  gift  on  the  part  of  the  ten- 
ant, such  implication  arising  from  the  fact  that  the  tenant,  at 
the  end  of  his  term,  abandoned  the  property  withput  removing 
them.  Such  presumption  is  undoubtedly  a  presumption  of 
law,  and  how  far  it  is  liable  to  be  rebutted  has  not  been  en- 
tirely defined.  In  the  valuable  note  of  Mr.  Smith,  in  his 
volume  of  Leading  Cases  already  referred  to,  it  is  said,  in  treat- 
ing of  the  possibility  of  overcoming  this  legal  presumption, 
"  it  has  never  been  determined  what  might  be  the  eifect  of  a 
formal  declaration  of  the  tenant,  on  quitting,  that  he  did  not 
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intend  to  give  them  to  his  landlord.  It  would,  however,, 
probably  be  held  inoperative,  on  the  principles  explained  in 
3Iarston  v.  Roe,  8  A.  d:  E.  59."  This  inference,  that  tlie  no- 
tification by  the  tenant  of  a  reservation  of  his  right,  would  be 
inefficacious,  I  have  little  doubt  would  be  sustained  if  ever  a 
case  should  arise,  presenting  the  precise  point  for  decision,  as 
it  would  seem  utterly  inconsistent  with  all  legal  science  to- 
permit  a  man  to  reserve  a  right  which  involves,  in  its  enjoy- 
ment, a  plain  trespass  to  the  property  of  another.  But  while 
this  seems  to  me  clear,  I  think  it  is  equally  so  that  this  legal 
presumption  of  a  gift  may  be  repelled  by  proof  of  the  assent 
of  the  landlord  to  the  retention  by  the  tenant  of  his  right  of 
removal.  In  my  opinion,  if  the  landlord  should  say  to  the 
tenant  that  he  should  have  a  certain  time  within  which  to 
remove  his  fixtures,  such  a  license  would  be  valid,  and  would 
prevent,  for  the  time  being,  the  incorporation  of  the  fixtures 
into  the  land.  Such  stipulations  as  those  are  common  in 
leases,  and  in  that  form  have  been  frequently  enforced  by 
judicial  action.  As  the  fixture  is  a  chattel,  such  arrangements 
need  not  be  in  writing,  and  they  can  arise  by  implication  as 
well  as  by  express  agreement. 

It  is  upon  this  ground  that  I  think  this  judgment  should 
be  reversed.  The  agreement  on  the  part  of  the  landlords  to 
endeavor  to  effect  a  sale  of  the  fixture  for  the  benefit  of  the 
tenant,  carried  with  it  an  implied  permission  that  it  might  be 
removed  if  such  endeavor  proved  to  be  unsuccessful.  Such 
arrangement,  of  necessity,  involved  the  fact  that  the  tenant 
did  not  intend  to  abandon  the  fixture  to  the  landlord,  and  it 
is  quite  unreasonable  to  suppose  that  such  au  abandonment 
was  meant  in  case  a  sale  was  not  effected.  The  engine  was 
left  on  the  property  for  a  specific  purpose,  and  with  the  assent 
of  the  land-owner ;  such  purpose  having  failed,  the  tenant 
did  not  lose  his  property,  but  was  entitled  to  remove  it  within 
a  reasonable  time.  Under  these  circumstances,  it  is  impossi- 
ble to  consider  the  chattel  in  question  as  a  part  of  the  realty, 
or  that  its  removal  worked  an  injury  to  the  reversioner.    The 
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facts  should  have  been  left  to  the  jury,  with  instructions  as  to 
the  law,  in  accordance  with  the  foregoing  view. 

The  judgment  must  be  reversed. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Depue, 
Reed,  Scudder,  Van  Syckel,  Woodhull,  Clement, 
DoDD,  Green,  Lilly,  Wales— 12. 


SCHENCK  V.  GRIFFIN. 


1.  After  judgment  in  an  attachment  suit,  to  wliich  the  defendant  has  not 
appeared,  the  defendant  may,  within  one  year,  bring  an  action  to  re- 
cover from  the  plaintiff  in  attachment  and  the  applying  creditors 
severally,  moneys  due  and  owing  to  them  from  the  defendant  in  attach- 
ment, which  they  have  received  under  the  attachment  proceedings. 
The  judgment  in  attachment  will  not  conclude  the  defendant  as  to  the 
existence  of  the  debts  for  which  it  is  entered. 

2.  In  such  action  brought  against  the  plaintiff  in  attachment — Held,  1, 
that  the  action  would  lie,  either  if  the  plaintiff's  claim  was  one  for 
which  an  attachment  could  not  legally  be  issued,  or,  if  the  sum  recov- 
ered was  not,  in  fact,  due  and  owing;  and,  2,  that  the  damages  recov- 
erable included  the  amount  received  by  the  plaintiff  in  attachment  on 
his  claim,  and  also  so  much  of  the  money  made  out  of  the  property 
attached  as  was  applied  to  the  payment  of  the  costs  and  expenses  of 
the  attachment. 

3.  The  defendant  in  attachment  is  not  estopped  from  l>is  action  to  re- 
cover moneys  received  by  the  plaintiff  and  applying  creditors  under 
the  attachment  which  are  not  due  and  owing,  by  the  fact  that  he  knew 
of  the  pendency  of  the  attachment  suit,  and  did  not  enter  his  appear- 
ance to  it.  He  had  an  election  to  appear  to  the  suit,  or  bring  his 
action  afterwards. 

4.  Effect  of  a  judgment  in  attachment  considered. 

5.  The  property  seized  under  the  writ  of  attachment  was  a  cliattel  which 
the  defendant  in  attachment  had  sold  to  one  L,  with  an  implied  war- 
ranty of  title.  In  replevin  brought  by  L.  against  the  officer,  the 
chattel  was  determined  to  have  been  subject  to  the  prior  lien  of  the  at- 
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tacliment.  Held,  that  the  voluntar\'  payment  of  the  damages  in  the 
replevin  suit  by  the  defendant  in  attachment,  to  relieve  himself  from 
liability  on  his  warranty  of  title,  was  not  a  volnntary  payment  in  the 
attachment  suit,  although  the  money  so  received  was  the  fund  distrib- 
uted in  the  attachment  proceedings ;  and  that  the  defendant  in  attach- 
ment was  not,  by  such  payment,  barred  of  his  action  to  recover  it  back. 

6.  Evidence  of  usage  or  custom  in  any  particular  trade  or  business,  is 
admissible  to  show  the  implied  understanding  of  parties,  in  the  ab- 
sence of  an  express  contract.  But,  where  there  is  a  contract  either  by 
parol,  or  in  writing,  its  terms  must  fix  the  rights  of  the  parties,  and  it 
cannot  be  contradicted  by  proof  of  usage  or  custom. 

7.  The  admission  of  evidence  of  extraneous  circumstances  not  material 
to  the  issue  which  bear  remotely  on  the  issues  involved  in  the  cause, 
or  upon  the  credibility  of  witnesses,  is  within  the  discretion  of  the 
judge,  and  its  admission  or  rejection  is  no  ground  for  reversal  on  error. 

8.  The  credit  of  the  witness  cannot  be  impeached  by  proof  that  he  testi- 
fied, on  a  former  trial,  to  the  same  facts,  and  the  jury  discredited  his 
testimonv. 


In  error  to  the  Supreme  Court. 

Griffin  was  the  owner  of  a  horse,  which  he  offered  to  sell 
to  Schenck.  The  price  was  agreed  upon  between  the  parties, 
and  the  horse  delivered  to  Schenck.  Schenck  made  a  note 
for  the  sum  agreed  on  as  the  price  of  the  horse,  payable  in 
thirty  days,  and  gave  it  to  Griffin.  Before  the  note  came 
due,  the  horse  died.  The  note  being  in  the  hands  of  a  third 
person  for  value  before  maturity,  was  paid  by  Schenck  when 
it  came  due.  For  the  money  thus  paid,  Schenck  sued  out  a 
writ  of  attachment  against  Griffin  as  a  non-resident  debtor, 
which  was  executed  by  attaching  a  mare  in  the  possession  of 
one  Lawrence.  Lawrence  claimed  the  mare  as  his  property 
by  purchase  from  Griffin,  and  took  her  from  the  sheriff  by  a 
writ  of  replevin.  The  sheriff  pleaded  in  the  replevin  that  the 
mare  was  the  property  of  Griffin  when  the  attachment  was 
issued,  and  justified  under  the  writ  of  attachment.  At  the 
trial,  a  verdict  was  found  for  the  sheriff,  and  a  return  to  him 
was  adjudged.  Instead  of  returning  the  mare,  Griffin  paid 
to  Lawrence  the  penalty  of  the  replevin  bond  and  interest, 
which  money  was  paid  to  the  sheriff  or  the  auditor  in  the  at- 
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tachment  suit,  and  was,  by  the  latter,  after  deducting  his  fees 
and  expenses,  paid  over  to  the  attorney  of  the  plaintiff  in  at- 
tachment. 

Griffin  having  failed  to  appear  to  the  attachment,  final 
judgment  was  entered  in  favor  of  Schenck  for  the  amount  he 
j)aid  on  the  note,  with  interest  and  costs  of  suit. 

The  action  of  replevin  was  not  decided  until  after  the  final 
judgment  was  entered  in  the  attachment  suit. 

Upon  these  circumstances  ,Griffiu  brought  an  action  of  tres- 
pass on  the  case  against  Schenck  to  recover  back  the  moneys 
received  by  the  auditor  under  the  attachment. 

The  declaration  stated  the  filing  of  the  affidavit,  the  suing 
out  of  the  writ  of  attachment,  the  seizure  of  the  defendant's 
property  under  it,  the  proceedings  in  the  attachment  to  final 
judgment,  that  the  money  in  question  came  to  the  hands  of 
the  auditor,  and  was  paid  to  Schenck  in  pursuance  of  the  at- 
tachment act,  and  alleged  that  the  moneys  so  received  were 
not,  in  whole  or  in  part,  due  and  owing  by  Griffin  to  Schenck^ 
by  means  whereof  an  action  hath  accrued,  &c. 

The  controversy  at  the  trial  was,  whether  the  transaction 
was  a  sale  of  the  horse — the  note  being  given  for  the  pur- 
chase money — or  whether  the  horse  had  been  merely  left  with 
Schenck  for  trial,  with  a  view  to  a  purchase,  if  the  horse 
suited  him,  and  the  note  had  been  lent  by  Schenck  to  Griffin 
for  the  accommodation  of  the  latter. 

The  jury  found  a  verdict  for  Griffin  for  the  full  amount 
claimed,  whereupon  this  writ  of  error  was  sued  out. 

For  the  plaintiff  in  error,  F.  MeGee. 

Contra,  Gilbert  Collins. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  case  was  argued  here  on  objections  to  the 
declaration  and  exceptions  taken  at  the  trial. 

The  exception  mainly  relied  on  is,  that  judgment  having 
been  recovered  in  the  attachment  suit,  the  rights  of  the  parties 
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were  conclusively  settled,  and  the  liability  of  the  defendant 
for  the  debt  was  res  adjudicata. 

Foreign  attachment  is  a  peculiar  proceeding  to  compel  the 
appearance  of  a  debtor  by  seizing  his  property,  and  in  default 
of  appearance,  appropriating  it  to  the  payment  of  the  debt. 
It  is  strictly  a  proceeding  in  rem.  With  respect  to  the  prop- 
erty attached,  whether  it  be  real  or  personal,  or  a  debt  due  the 
defendant  from  the  garnishee,  the  judgment  and  proceedings 
are  conclusive.  Neither  in  a  subsequent  action  by  the  de- 
fendant in  attachment  against  the  garnishee  for  the  recovery 
of  the  debt  attached,  nor  in  an  action  to  recover  the  lands  or 
chattels  levied  on,  can  the  defendant  in  attachment  defeat  the 
rcKjvery  in  the  attachment  suit  by  disproving  the  debt  for 
which  the  attachment  issued.  If  the  court  had  jurisdiction, 
the  judgment  is  conclusive,  and  cannot  be  called  in  question 
for  mere  irregularities,  when  offered  collaterally.  Thus  far^ 
and  for  these  purposes,  a  judgment  in  attachment  has  the- 
quality  of  conclusiveness  which  pertains  to  an  ordinary  com- 
mon law  judgment.  Voorhees  v.  Bank  of  U.  IS.,  10  Peters 
449  ;  Cooper  v.  Reynolds,  10  Wall.  309  ;  McDanielv.  Hughes, 
3  East  367  ;  TurbilVs  Case,  1  Saund.  67,  n.  1 ;  Welsh  v.  Black- 
well,  2  Green  349  ;  Lomerson  v.  Hoffman,  4  Zab.  674  ;  Drake. 
on  Attachments,  §  703. 

But  except  with  respect  to  the  property-  attached,  the  pro- 
ceeding has  no  effect.  No  action  can  be  brought  on  the  judg- 
ment recovered,  and  in  an  action  on  the  original  demand,  a 
judgment  in  attachment  is  not  competent  as  prima  fa^e  evi- 
dence of  the  indebtedness.  Miller  v.  Dungan,  7  Vroom  21  ; 
Bubber  Co.  v.  Goodyear,  9  Wall.  807-810. 

The  proceeding  ^in  attachment  had  its  origin  in  the  cus- 
tom of  London,  and  has  been  adopted  and  modified  by  statu- 
tory provisions.  By  the  custom  of  London,  after  judgment 
entered,  but  before  execution  is  awarded,  the  plaintiff  is 
required  to  find  sureties  to  undertake  that  if  the  defendant  in 
the  attachment  shall,  within  a  year  and  a  day,  come  into 
court  and  disprove  or  avoid  the  debt  demanded,  the  plaintiff 
shall  restore  the  money  condemned,  or  so  much  thereof  as 

Vol.  IX.  2  g 


466       COURT  OF  ERROES  AND  APPEALS. 

Schenck  v.  Griffin. 

shall  be  disproved,  or  else  his  sureties  will  do  it  for  him ; 
and  after  the  satisfaction  of  the  judgment  on  the  record,  the 
defendant  may,  within  a  year  and  a  day,  sue  out  a  writ  of 
scire  facias  ad  disprohandum  debitiim,  which  puts  the  plaintiff 
to  the  proof  of  the  debt,  and  in  case  of  his  failure  to  prove 
his  debt,  judgment  will  pass  against  him  for  the  restitution 
of  the  money,  with  execution  thereon ;  and  if  he  be  unable  or 
unwilling  to  restore  the  money,  his  sureties  will  be  compelled 
to  pay  it  for  him.  Locke  on  Attachment  19-58  ;  Appendix  to 
jyrahe  on  Attachment  709-732  ;  Serg.  on  For.  Attachment  48— 
50 ;   Com.  Dig.,  Attachment  F. 

The  fifty-sixth  section  of  the  attachment  act  provides  that 
before  the  plaintiff  or  other  creditor  sliall  receive  a  dividend, 
he  shall  enter  into  a  bond  to  the  defendant,  with  sureties,  with 
condition  that  he  shall  appear  to  any  suit  that  may  be  brought 
against  him  by  the  defendant  within  one  year,  and  pay  to  the 
■defendant  any  sum  of  money  which,  by  the  judgment  or 
<36cree  of  the  court,  shall  appear  to  have  been  received  by 
him,  and  not  due  and  owing ;  which  bond  shall  be  filed  with 
the  clerk  for  the  benefit  of  the  defendant.     Revision  31. 

But  it  was  contended,  in  behalf  of  the  plaintift'  in  error, 
that  this  provision  was  entirely  nugatory,  inasmuch  as  the  act 
■did  not  expressly  provide  for  the  bringing  of  such  action.  It 
is  not  necessary  that  it  should.  The  proceedings  by  foreign 
attachment,  under  the  custom  of  London,  were  recognized  by 
the  common  law,  and  adopted  as  part  of  the  local  law  of  the 
city  of  London,  and  administered  as  such  in  the  common  law 
courts.  The  common  law  courts  had,  furthermore,  long 
before  the  Revolution,  adopted  the  principle,  tliat  the  judg- 
ment, in  such  proceedings,  did  not  conclude  the  defendant  as 
to  the  existence  of  the  debt  for  which  the  attachment  was 
issued,  and  that  he  had  a  remedy  to  recover  back  from  his 
adversary  the  moneys  realized  thereunder,  if  they  were  not 
due  and  owing.  And  the  section  referred  to  plainly  recog- 
nizes the  existence  of  a  remedy  by  a  suit,  in  which,  by  the 
judgment  or  decree  of  a  court,  it  shall  be  adjudged,  that 
moneys  received   under  the  attachment,  were  not   due   and 
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owing  to  the  attaching  creditors.  That  remedy  can  only  be 
obtained  by  an  action  such  as  the  plaintiff  in  this  case  is  pros- 
ecuting. 

The  judge  charged  the  jury  that  the  action  would  lie  either 
if  the  plaintiff's  claim  was  one  for  which  an  attachment 
could  not  legally  issue,  as  where  it  was  for  unliquidated  dam- 
ages, or  if  the  sum  recovered  was  not,  in  fact,  due  and  owin^. 

Error  was  assigned  on  that  part  of  the  charge  which  di- 
rected the  jury  that  if  the  demand  of  the  defendant,  for  which 
the  attachment  was  issued,  was  for  unliquidated  damages,  the 
action  would  lie.  The  instruction  on  this  subject,  it  seems 
to  me,  was  correct  in  every  particular.  The  construction  of 
the  first  and  third  sections  of  the  act  has  been,  that  an  attach- 
ment will  not  lie  for  unliquidated  damages,  and  that  process 
of  attachment  can  only  be  used  where  the  demand  is  for  a 
sum  certain.  It  would  be  a  fair  and  reasonable  construction 
of  the  words,  "  not  due  and  owing,"  in  the  fifty-sixth  section, 
to  hold  that  they  related  to  the  non-existence  of  such  an  in- 
debtedness as  might  be  made  the  subject  matter  of  a  proceed- 
ing by  attachment. 

But  it  is  not  necessary,  on  the  present  occasion,  to  decide 
this  point.  The  only  controversy  at  the  trial  was,  whether 
the  transaction  was  a  purchase  of  the  horse,  and  the  note 
given  for  the  price,  or  whether  the  note  was  a  lent  note.  The 
judge,  in  his  charge  as  to  the  measure  of  damages,  directed 
the  jury  that  if  they  found  for  the  plaintiff,  they  should  make 
an  allowance  to  the  defendant  from  the  contract  price  for  the 
damages  he  suffered,  in  case  the  sale  had  been  with  a  war- 
ranty, which  the  animal  did  not  answer.  The  jury  found  for 
the  plaintiff  for  the  full  amount.  The  effect  of  this  finding 
was  to  negative  the  existence  of  any  claim  on  the  part  of  the 
defendant  for  unliquidated  damages.  The  instruction  com- 
plaiued  of  was  not  relevant  to  the  issue  on  which  the  case 
was  tried ;  and  if  relevant,  became  immaterial  in  view  of  the 
finding  of  the  jury;  if  erroneous,  the  court  would  not  re- 
verse under  these  circumstances. 

Another   assignment  of  error  is  upon   the  refusal  of  the 
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judge  to  charge  that  the  payment  of  the  money  by  Griffin 
being  a  vohmtary  payment,  an  action  would  not  lie  to  re- 
cover it  back. 

Lawrence,  when  he  bought  the  mare  of  Griffin,  paid  him 
the  purchase  money,  and  a  warranty  of  his  title  was  implied 
from  the  sale.  The  replevin  suit  Avas  prosecuted  by  Law- 
rence, at  the  request  of  Griffin,  who  agreed  to  indemnify  him 
against  the  consequences.  The  result  of  the  suit  was  a  de- 
termination that  the  title  to  the  animal  sold  was  defective,  in 
that  it  was  subject  to  the  lien  of  the  attachment  suit. 

The  plaintiff  in  attachment  was  not  a  party  to  that  suit. 
It  was  brought  against  the  sheriff,  who  justified  under  the 
process  of  attachment.  The  merits  of  the  claim  of  the  plain- 
tiff in  attachment  were  in  no  wise  involved,  and  could  not  be 
litigated  in  that  suit.  After  an  adverse  result  Griffin,  in- 
stead of  subjecting  himself  to  the  costs  and  expenses  of  an 
action  on  his  warranty,  saw  fit  to  discharge  his  liability  to 
Lawrence,  by  payment  of  the  penalty  of  the  replevin  bond, 
and  interest,  to  remove  the  encumbrance  on  the  title,  which  he 
was  legally  bound  to  defend. 

The  facts  proved  at  the  trial  do  not  bring  this  case  within 
the  rule  of  the  law  invoked.  That  rule  is  founded  on  con- 
siderations of  public  policy — that  it  is  a  matter  of  public 
interest,  that  there  should  be  an  end  of  litigation ;  and,  there- 
fore, that  money  voluntarily  paid,  with  a  full  knowledge  of 
all  the  facts,  or  paid  in  satisfaction  of  legal  process,  cannot  be 
recovered  back.  The  reason  on  which  the  rule  rests  is,  that 
a  party  having  once  had  opportunity  to  contest  the  merits  of 
the  demand  made  upon  him,  and  having  submitted  to  it,  and 
satisfied  it,  is  concluded  from  re-opening  the  controversy  by 
reclaiming  what  he  has  voluntarily  parted  with. 

The  payment  was  not  made  by  Griffin  in  satisfaction  of 
the  demand  for  which  the  attachment  was  issued.  The 
money  was  paid  to  Lawrence  to  enable  him  to  satisfy  the 
claim  of  the  sheriff,  and  remove  the  encumbrance  on  his  title. 
Final  judgment  had  then  been  entered  in  the  attachment  suit. 
Neither  in  the  replevin  suit,  nor  in  the  attachment  proceed- 
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ings,  as  they  tlien  were,  had  Griffin  the  opportunity  to  contest 
the  merits  of  the  demand  of  Schenck.  In  the  then  situation 
of  aifairs,  he  could  do  nothing  but  submit  to  an  action  by 
Lawrence  for  a  breach  of  his  warranty,  or  to  provide  him 
with  the  means  of  curing  the  defect  in  his  title.  In  the  dis- 
jjosition  subsequently  made  of  the  money.  Griffin  was  in 
nowise  a  consenting  party.  He  had  no  choice  but  to  pay 
either  what  would  satisfy  the  damages  for  the  breach  of  his 
warranty,  or  what  would  enable  Lawrence  to  remove  the  en- 
cumbrance. In  the  removal  of  the  encumbrance  by  paymenu 
to  the  sheriff,  in  lieu  of  a  return  of  the  property,  in  compli- 
ance with  the  condition  of  the  replevin  bond,  the  sheriff  was 
put  in  possession  of  funds  to  pay  to  the  auditor,  and  be  by 
him  paid  over  under  the  attachment.  The  money  provided 
by  Griffin  thus  came  to  the  hands  of  Schenck.  But  the  rem- 
edy to  recover  it  back,  if  not  due,  which  is  given  by  the  law 
relating  to  proceedings  by  attachment,  still  remained.  The 
charge  of  the  judge,  that  if  Griffin  had  voluntarily  paid  the 
money  to  the  auditor  under  the  attachment  proceedings,  with- 
out any  coercion,  it  could  not  be  recovered  back,  but  that  the 
payment,  after  the  conclusion  of  the  replevin  suit,  to  perfect 
the  title  which  Griffin  warranted,  and  which  he  was  legally 
bound  to  make  good,  should  not  be  considered  such  a  volun- 
tary payment,  was  as  favorable  to  the  defendant  as  he  was 
entitled  to  have. 

Exception  was  also  taken  to  the  refusal  of  the  judge  to 
non-suit,  on  the  ground  that  Griffin  having  knowledge  of  the 
attachment  suit  before  judgment  entered,  and  having  neglected 
to  enter  an  appearance  and  litigate  therein  the  demand  of 
Schenck,  was  estopped  from  bringing  this  action. 

One  of  the  peculiarities  of  the  proceeding  by  attachment  is, 
that  the  defendant  may  appear  during  the  pendency  of  the 
suit  and  contest  the  plaintiff's  demand,  or,  within  the  time 
limited  after  judgment,  may  dispute  the  debt  for  which  the 
attachment  issued.  Both  these  remedies  are  given  in  the 
alternative.  The  defendant  has  his  election  to  pursue  either. 
If  he  appears  to  the  suit,  he  makes  the  judgment,  if  any  be 
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recovered,  a  judgment  in  pa'sonam.  He  is  under  no  obliga- 
tion to  give  the  plaintiff  that  advantage.  He  may  leave  him 
to  prosecute  his  proceedings  in  rem,  and  avail  himself  of  the 
right  which  the  law  gives  him  of  recovering  back  the  pro- 
ceeds realized,  if  the  debt  be  not  due.  Any  other  exposi- 
tion of  the  law  would  be  manifestly  unjust.  The  demand  in 
controversy  may  be  large,  and  the  property  attached  of  com- 
paratively little  value.  The  defendant  was  under  no  compul- 
sion to  submit  himself  to  the  hazard  of  a  judgment  against 
him,  personally,  in  a  forum  which  had  no  jurisdiction  over 
his  person,  or  else  be  estopped  from  pursuing  a  remedy  which 
he  is  legally  entitled  to,  in  case  the  proceeding  be  unlawfully 
prosecuted. 

Exception  was  also  taken  to  the  charge  of  the  court,  that 
in  case  the  jury  found  for  the  plaintiff,  they  should  include 
in  the  verdict  so  much  of  the  money  realized  in  the  attach- 
ment suit  as  was  applied  in  payment  of  the  costs  and  expenses 
of  the  attachment  suit.  The  contention  was,  that  the  defend- 
ant did  not  receive  the  costs  and  expenses  himself;  that  they 
were  paid  to  his  attorney ;  that  he  only  received  the  sum  of 
$381.77,  and  the  balance  of  $100.04  was  required  for  taxed 
costs  and  expenses  in  the  suit. 

The  plaintiff  in  the  attachment  was  liable  to  his  attorney 
and  to  the  officers  of  the  court  for  the  costs  and  expenses  of 
his  suit.  If  nothing  had  been  realized  out  of  the  property 
attached,  he  Avould  have  been  compelled  to  pay  them  out  of 
his  own  pocket.  What  was  received  for  that  purpose  out  of 
the  property  attached,  was  applied  for  his  benefit — for  his 
indemnification  against  outlay  for  which  he  wa§  responsible, 
and  was  adjudged  to  be  due  to  him  from  the  defendant  in 
attachment,  on  the  supposition  that  the  debt  for  which  the 
attachment  issued  was  due  and  owing.  The  jury  having 
found  that  there  was  no  such  debt,  the  money  so  received  was 
money  received  by  the  plaintiff  in  attachment  "  not  due  and 
owing,"  as  much  so  as  that  part  of  the  money  realized  as  was 
received  by  him  on  his  principal  claim. 

The  plaintiff  in  error  offered  to  prove  that  it  was  the  cus- 
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torn  in  that  section  of  the  country,  in  selling  horses,  to  give 
the  purchaser  time  to  try  the  horse  before  the  sale  was  final. 
The  judge  excluded  the  evndence,  and  exception  was  taken. 

Evidence  of  usage  or  custom  in  any  particular  business  or 
trade  is  admissible  to  show  the  implied  understanding  of  par- 
ties, in  the  absence  of  an  express  contract.  But  where  there 
is  a  contract,  either  by  parol  or  in  writing,  its  terms  must  fix 
the  rights  of  parties,  and  it  cannot  be  contradicted  by  proof 
of  usage  or  custom.     Stewart  v.  Scudder,  4  Zab.  96. 

Both  parties  relied  upon  an  express  contract.  The  conten- 
tion on  the  trial  was  as  to  the  terras  of  the  contract.  That 
was  the  issue  before  the  jury.  Upon  that  issue  the  evidence 
excluded  was  immaterial. 

But  it  was  contended  that,  there  being  a  conflict  in  the  tes- 
timony by  the  disagreement  of  witnesses  as  to  the  facts,  the 
evidence  was  competent  to  give  probability  to  the  defendant's 
testimony,  that  he  took  the  horse  merely  on  trial. 

If  the  proof  oifered  could  have  had  any  weight  in  deciding 
the  issue  between  the  parties,  its  effect  would  be  so  slight  that 
the  plaintiff  in  error  cannot  be  said  to  be  injured  by  its  exclu- 
sion. 

The  cardinal  rule  in  the  trial  of  causes  is,  that  the  evidence 
shall  be  confined  to  the  issues  made  by  the  parties.  An  ad- 
herence to  this  rule  is  of  great  practical  importance  in  trials 
by  jury.  In  almost  every  case  of  controverted  facts,  an  infi- 
nite variety  of  extraneous  circumstances  may  be  suggested^ 
which  may  bear  remotely  upon  the  issues  involved,  or  upon 
the  credibility  of  the  witnesses.  The  admission  of  the  proof 
of  such  circumstances  must  be  left  to  the  discretion  of  the 
judge,  otherwise  the  jury  might  be  confused  by  the  multitude 
of  collateral  issues,  tending  to  a  miscarriage  of  the  cause,  and 
the  trial  expanded  to  an  unreasonable  extent. 

On  error,  such  evidence  must  be  regarded — as  it  is — as 
immaterial  to  the  issue,  and  therefore  its  rejection  or  admis- 
sion is  no  ground  for  reversal. 

The  plaintiff  in  error  also  offered  to  prove  that  one  of  the 
witnesses  called  by  the   plaintiff  below  had  given  the  same 
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evidence  on  the  trial  of  the  replevin  suit,  and  that  his  testi- 
mony was  not  credited  by  the  jury  in  that  case.  The  evi- 
dence was  offered  as  affecting  the  credibility  of  the  witness. 
The  evidence  was  properly  excluded.  The  credibility  of  a 
witness  may  be  attacked  by  proof  of  contradictory  statements 
made  by  him  on  other  occasions,  or  by  proof  of  his  general 
reputation  for  truth  and  veracity,  but  his  credit  cannot  be 
impeached  by  proof  that  he  was  not  believed  by  a  jury  on  a 
former  trial. 

There  being  no  error  on  the  record,  or  in  the  proceedings 
below,  the  judgment  should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice, 
Depue,  Reed,  Scudder,  Van  Syckel,  Woodhull, 
Clement,  Dodd,  Green — 10. 

For  reversal — Xoiie. 


THE  STATE.  THE  MORRIS  AND  ESSEX  RAILROAD  COM- 
PANY, PROSECUTORS,  v.  COMMISSIONER  OF  RAILROAD 
TAXATION. 

1.  If  the  prior  clauses  of  a  general  law  appl}'  in  express  terms  to  a  special 
corporation,  a  general  repealer  necessarily  repeals  inconsistent  pro- 
visions in  the  special  charter,  but  if  there  is  an  absence  of  such  express 
prior  reference,  there  must  be  a  special  repealing  clause  to  make  a 
general  law  applicable  to  such  particular  corporation.       ^ 

■2.  The  act  of  1873,  {Laws,  1873,  p.  112,)  applies  by  clear  expression  to 
the  Morris  and  Essex  Railroad,  and  therefore,  the  general  repealer 
extinguishes  all  the  provisions  in  the  charter  of  said  company  incon- 
sistent with  the  act. 

3.  The  tenth  section  applies  only  to  railroad  companies  having  irrepeal- 
able  charters. 

4.  As  applied  to  corporations,  every  grant  of  franchises  is  a  charter,  and 
therefore,  the  sixth  section  of  the  general  corporation  act  of  1846  must 
be  considered  as  incorporated  in  the  act  of  1865,  [Laws,  1865,  p.  556,) 
by  which  it  is  made,  in  express  terms,  subject  to  alteration  or  repeal. 
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5.  The  Morris  and  Essex  Railroad  has  not  an  irrepealable  contract  with 
the  state,  and  is,  therefore,  subject  to  taxation,  under  the  act  of  1873, 
without  its  consent. 


In  error  to  the  Supreme  Court, 

Eor  former  proceedings  in  this  case,  see  8  Vroom  228. 

For  the  plaintiff  in  error,  /.  G.  Skipman. 

For  the  defendant  in  error,  Robert  Gilchrist. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  In  McGavisk  v.  The  State,  Morris  and 
Essex  E.  E.  Co.,  jpros.,  5  Vroom  509,  this  court  held,  that  the 
supplement  to  the  charter  of  the  Morris  and  Essex  Railroad, 
passed  March  23d,  1865,  p.  556,  repealed  the  general  tax  law 
of  1862  pro  tanto,  and  established  the  only  form  of  assessment 
for  taxes  that  could  be  made  against  the  company.  By  the 
third  section  of  the  latter  act,  the  company  is  subjected  to  the 
payment  of  a  tax  of  one-half  of  one  per  cent,  on  the  cost  of 
their  road,  in  lieu  of  all  other  imposition. 

An  act  of  the  legislature,  approved  April  2d,  1873,  p.  112, 
provided  a  new  mode  for  the  taxation  of  railroad  companies, 
under  which  proceedings  were  taken  to  assess  said  company. 
These  proceedings  were  affirmed  by  the  Supreme  Court,  and 
are  now  in  this  court  for  review. 

The  act  of  1873  is  entitled  "  an  act  to  establish  just  rules 
for  the  taxation  of  railroad  corporations,  and  to  induce  their 
.acce})tance  and  uniform  adoption."  Its  preamble  recites  that, 
"  Whereas,  for  the  encouragement  of  railroad  enterprise,  laws 
creati::'g  and  regulating  railways  in  this  state  usually  provide 
for  the  payment  by  them,  in  consideration  of  their  chartered 
privileges,  of  a  fixed  rate  upon  their  capital  stock  or  the  cost  of 
their  works,  in  lieu  of  all  other  public  impositions  whatever, 
and  whereas,  it  is,  nevertheless,  contended,  that  the  property 
of  such  corporations  being  largely  acquired  for,  or  through  the 
growth  and  extension  of  their  prosperity,  should  contribute 
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to  the  charges  and  expenses  essential  for  municipal  and 
county  purposes ;  and  whereas,  it  is  desirable,  in  order  to  the 
avoidance  of  litigation  and  future  dissatisfaction,  that  such 
municipal  and  county  taxation  shall  be  authorized,  and  that 
the  same  shall  be  permanently  fixed  and  regulated ;  now, 
therefore — 

"  1.  Be  it  enacted.  That  all  taxation  upon  all  railroad  com- 
panies occupying  and  using  railroads  in  this  state,  whether 
as  lessees  or  otherwise,  shall  hereafter  be  made  as  follows  : 

"First — Such  companies  shall  pay  upon  the  cost,  equipment 
and  appendages  of  said  railroads,  respectively,  a  state  tax,  after 
such  rate  of  taxation  as  may  have  been  heretofore  fixed  by  law 
upon  such  companies,  or  in  default  thereof,  after  the  rate  of 
one-half  of  one  per  centum  upon  such  cost. 

"  Second — Upon  all  the  real  property  by  them  as  aforesaid 
occupied,  used  or  owned,  for  the  purposes  of  their  road  or 
otherwise,  excepting  their  main  stem  or  road-bed  and  track, 
not  exceeding  one  hundred  feet  in  width,  such  companies 
shall  pay  a  county  and  municipal  tax,  for  the  benefit  of  the 
counties,  townships  and  cities,  respectively,  where  the  same 
is  situate,  after  the  rate  of  one  per  centum  upon  a  valuation 
thereof,  and  of  all  improvements  thereon  not  by  way  of 
repairs,  now  or  hereafter  to  be  made,  which  valuation  shall 
be  made  as  hereinafter  stated  ;  provided,  however,  that  at  the 
termini  of  their  said  roads,  each  company  may  hold  a  tract 
of  land,  not  exceeding  ten  acres,  to  be  in  one  parcel,  which^ 
with  the  buildings  and  improvements  thereon,  shall  be  free 
from  the  payment  of  county,  township  and  municipal  taxes 
whatsoever." 

The  eleventh  section  of  this  act  declares  that  all  acts  and 
parts  of  acts  inconsistent  therewith  are  repealed. 

In  the  first  place,  it  is  insisted,  on  behalf  of  the  company, 
that  this  section  does  not  repeal  the  third  section  of  the  act 
of  1865,  and  the  following  cases  are  relied  upon  to  sustain 
that  proposition :  State  v.  3Iinton,  3  Zab.  529 ;  State  v.  Miller^ 
1  Vroom  368;  Same  Case,  2  lb.  521. 


JUNE  TERM,  1875.  475 


State,  Morris  and  Essex  R.  R.  Co.,  pros.,  v.  Comm'r  of  Railroad  Taxation. 

In  the  State  v.  Minton,  it  was  held  that  the  Morris  and 
Essex  Railroad  Company  was  not  affected  by  the  general  tax 
law  of  1851,  which  declared  that  all  lands  should  be  liable 
to  taxation  thereby,  and  repealed  all  acts  and  parts  of  acts 
inconsistent  with  its  provisions.  The  well  settled  law  in  this 
state  is,  that  the  provisions  of  a  special  charter  shall  not  be 
altered  or  repealed,  except  by  express  words.  Therefore 
although  in  the  general  tax  law  of  1851,  the  words  "all 
lands  "  were  used,  they  were  held  not  to  include  the  lands  of 
this  company,  because,  it  must  be  presumed,  in  the  absence 
of  clear  expression  to  the  contrary,  that  the  legislature  passed 
the  general  law  with  reference  only  to  those  to  whom  the 
general  tax  law  before  then  was  applicable,  and  not  for  the 
purpose  of  affecting  corporations  that  had  in  their  charters  a 
specific  provision  for  taxation.  There  was  nothing  in  the 
general  tax  law  of  1851,  thus  construed,  inconsistent  with  the 
charter  of  the  company,  which  could  be  operated  upon  by  the 
general  rejDealer. 

But,  if  the  general  law  of  1851  had  enacted  that  all  the 
lands  of  every  railroad  corporation  in  this  state,  without  ex- 
ception, should  be  liable  to  taxation  under  its  provisions,  it 
would  have  applied,  necessarily,  to  the  Morris  and  Essex 
Railroad,  and  the  general  repealer  would  have  swept  away 
any  inconsistent  provision  in  its  charter. 

A  general  repealer  in  a  general  tax  law  cannot  disturb  the 
provisions  of  a  special  charter,  because  they  are  wholly  dif- 
ferent ;  they  are  not  inconsistent — they  may  both  stand  inde- 
pendent of  each  other.  They  become  inconsistent  when  the 
general  law,  by  clear  expression,  is  made  to  embrace,  and  is 
applied  to  the  particular  corporation,  and  its  inconsistent 
provisions  are  then  brought  within  the  reach  of  a  general 
repealer. 

There  is  nothing  in  t\\Q  cases  in  1  Vroom  113  and  369, 
which  is  not  in  harmony  with  this  doctrine.  If  the  prior 
clauses  of  a  general  law  apply  in  express  terms  to  a  special 
corporation,  a  general  repealer  would  necessarily  repeal  incon- 
sistent provisions  in  the  special  charter,  but  if  there  is  an 
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absence  of  such  express  prior  reference,  there  must  be  a  special 
repealing  clause  to  make  a  general  law  applicable  to  such  par- 
ticular corporation. 

The  question  is,  whether  the  act  of  1873  applies,  in  clear 
language  to  this  corporate  body;  and  if  so,  the  general  re- 
pealing clause  obliterates  any  inconsistent  provision  in  the 
special  charter. 

The  act,  by  its  title,  relates  exclusively  to  railroad  compa- 
nies, and  by  its  first  section  enacts  that  "all  taxation  upon 
all  railroad  companies  occupying  and  using  railroads  in  this 
state,  whether  as  lessees  or  otherwise,  shall  be  assessed  there- 
under." 

Language  cannot  be  clearer  ;  every  railroad  in  the  state  is 
included,  and  if  any  road  to  which  the  legislature  has  power 
to  apply  this  law  can  claim  that  it  is  not  within  it,  every  other 
road  can  set  up  the  same  exemption,  and  thus  render  the  law 
wholly  inoperative. 

For  the  purposes  of  the  case  now  under  discussion,  this  act 
must  be  read  as  if  the  legislature  had  expressly  said  that  the 
Morris  and  Essex  Railroad  shall  be  taxed  as  in  this  act  is 
directed. 

A  new  mode  of  taxation  being  thereby  provided  for  this 
company,  in  the  language  of  the  court  in  McGavish  v.  The 
■State:  "Two  methods  of  taxation,  for  the  same  .general  pur- 
pose, must  certainly  be  repugnant.  Both  cannot  be  used 
without  confusion,  oppression,  and  double  taxation  ;  nor  can 
the  option  to  use  either  be  left  at  the  discretion  of  any  public 
officer.  Such  extraordinary  power  could  only  be  conferred 
by  express  terms,  most  clearly  stated.  No  such  construction 
can  be  given  to  this  law  by  implication.  Either  the  one  law 
or  the  other  must  prescribe  the  only  rule  for  the  assessment 
of^  taxes  against  this  company ;  and  because  of  the  manifest 
repugnancy,  the  later  special  law  must  prevail." 

This  construction  will  effectuate  the  clearly  expressed  intent 
of  the  legislature  to  prescribe  a  uniform  rule  for  imposing 
taxation  upon  the  entire  class  of  tax  payers  embraced  by  its 
■enacting  clauses. 
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It  is  further  argued  that  the  preamble  to  the  tenth  section 
of  the  act  of  1873  excludes  from  its  operation  all  railroad 
companies  having  special  provisions  in  their  charters  for  taxa- 
tion, whether  such  provisions  are  repealable  or  irrepealable, 
unless  the  company  shall  file  its  acceptance  in  writing  of  this 
enactment. 

The  tenth  section  is  in  these  words :  "  And  whereas,  certain 
railroad  corporations  owning  or  occupying  railroads  in  this 
state  claim  exemption  from  all  taxation,  whether  state,  county^ 
or  municipal,  further  than  is  provided  by  their  charters,  or 
by  special  laws  for  their  benefit  now  existing,  which  claims^ 
if  legal,  subject  such  corporations  to  public  ill  will,  and  make 
it  their  interest  to  forego  the  same,  and  agree  to  the  scheme 
of  taxation  hereby  established ;  now,  therefore,  be  it  enacted, 
that  any  such  railroad  corporation  may,  within  six  months 
from  the  approval  of  this  act,  make  and  execute,  under  their 
common  seal  and  signature  of  their  president,  and  file  in  the 
office  of  the  secretary  of  state,  a  declaration  in  writing,  sur- 
rendering all  claim  to  exemption  from  taxation  by  them  here- 
tofore had  or  made,  and  accepting  the  provisions  of  this  act 
in  lieu  thereof" 

This  statute  must  be  interpreted  so  as  to  harmonize  all  its- 
provisions,  and  give  eifect  to  every  part  of  it. 

The  intention  expressed  in  the  first  section,  to  subject  everj 
railroad  to  the  proposed  scheme  of  taxation  is  so  clearly  de- 
clared, that  there  can  be  no  doubt  about  it.  The  difficulty 
presented  to  the  mind  of  the  law-maker  was,  that  there  was 
a  class  of  corporations,  whose  submission  to  the  legislative 
will  could  not  be  made  compulsory  by  reason  of  irrepealable 
contracts  in  their  charters.  With  the  purpose  so  clearly 
avowed,  to  frame  the  law  for  all  railroads,  it  must  be  pre- 
sumed that  the  legislature  intended,  by  the  tenth  section,  to 
remove  the  obstacle  by  obtaining  the  consent  of  these  corpo- 
rate bodies  to  the  abrogation  of  their  special  exempting  clauses, 
and  thereby  to  give  the  first  section  full  force,  and  not  to  ren- 
der it  nugatory  by  making  its  efficacy  to  depend  upon  the- 
Mill  of  those,  whose  assent  was  not  necessary,  to  give  it  the 
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sanction  of  a  law.  The  railroads  within  the  enacting  clause 
of  the  tenth  section  are  those  "  that  claim  exemption  from  all 
taxation,  whether  state,  county  or  municipal,  further  than  is 
provided  for  by  their  charters,  or  by  special  laws  for  their 
benefit  now  existing." 

Corporations  having  repealable  charters  have  never  claimed, 
or  even  pretended,  that  they  were  exempt  from  all  taxa- 
tion except  that  specified  in  their  charters.  They  claim 
exemption  only  from  all  taxation  by  the  general  tax  laws ; 
that  they  have  entire  immunity  from  additional  burdens 
until  the  legislature,  by  express  enactment,  shall  change  the 
mode  in  which  they  are  to  be  assessed. 

The  claim  of  exemption  from  all  taxation  further  than  that 
provided  for  by  their  charters,  by  companies  having  repeal- 
able  charters  would  involve  the  inconsistency  of  denying  the 
repealability  of  charters,  which  are  conceded  to  be  repealable. 

There  are  no  railroad  companies  except  those  having  irre- 
pealable  charters  which  can  claim  exemption  from  all  taxa- 
tion, by  either  general  or  special  laws,  further  than  is  pro- 
vided by  their  charters. 

To  this  class  of  corporations  only  can  the  tenth  section  be 
applied,  and  provision  is  therein  made  for  extinguishing  these 
special  laws,  so  that  the  uniformity  which  the  act  has  in  view 
may  be  secured. 

The  judgment  below  must,  therefore,  be  affirmed,  unless 
the  prosecutors  can  be  classified  with  those  corjjorations  that 
have  irrepealable  charters. 

In  their  original  charter  {Acts,  1835,  p.  25,)  the  legisla- 
ture expressly  reserved  the  power  to  alter,  amend  or  repeal 
at  pleasure,  and  by  the  supplement  of  1836,  p.  223,  the  same 
right  was  preserved. 

In  1862  the  legislature  passed  a  general  tax  law,  which  in 
The  State  v.  Miller,  1  Vroom  368,  was  held  to  include  the 
prosecutors  by  clear  expression  in  its  provisions,  and  thereby 
to  repeal  the  special  mode  of  taxation  to  which  it  was  before 
subject.  It  is  now  argued  that  the  legislature  having  once 
exercised  its  power  of  repeal,  has  exhau,sted  it.     The  force  of 
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this  argument  is  not  apparent.  The  right  of  repeal  placed 
the  prosecutors  in  the  same  position  that  all  other  tax  payers 
occupied ;  it  was  a  right  to  alter,  modify  or  repeal,  not  once, 
but  so  often  as  the  legislative  will  is  expressed  to  that  end. 
There  is  no  analogy  between  legislative  power  and  powers 
granted  by  deed  or  will.  The  latter,  when  fully  executed, 
became  extinguished,  while  the  former  is  not,  in  the  least, 
impaired  or  diminished  by  its  exercise. 

But,  upon  this  branch  of  the  case,  the  prosecutors  rely 
mainly  upon  the  supplement  of  March  23d,  1865,  pp.  556, 
961. 

The  third  section  of  this  supplement  provides,  that  the  tax 
of  one-half  of  one  per  cent,  to  be  paid  according  to  the  terms 
of  the  original  act  of  incorporation,  shall  be  payable  at  the 
expiration  of  one  year  from  the  time  the  road  sliall  be  open 
and  in  use  to  Phillipsburg,  and  annually  thereafter,  and  shall 
be  in  lieu  of  all  other  taxation  ;  and  it  was  provided  that 
this  section  should  not  go  into  operation  M'ithout  the  written 
con.sent  of  the  said  company. 

This  consent,  which  was  afterwards  duly  filed,  it  is  now 
urged,  created  an  irrepealable  contract  with  the  state.  Irre- 
pealable  grants  are  in  derogation  of  the  sovereign  power  of 
legislation,  and  cannot,  in  any  case,  arise  by  intendment. 

It  will  not  be  understood  ihat  the  legislature  has  relin- 
quished or  surrendered  any  part  of  its  power,  unless  the  in- 
tention to  do  so  is  expressed  in  language  which  leaves  it  free 
from  doubt. 

The  act  of  1865  conferred  a  privilege  upon  the  prcsecutors, 
giving  them  the  option  of  electing  which  of  two  specified 
modes  of  taxation  they  would  submit  to,  without  containing 
any  expression  which  can  give  countenance  to  the  claim  that 
the  supplement  is  to  have  any  higher  quality  than  the  repeal- 
able  charter  of  which  it  became  a  part.  There  is  nothing 
indicating  an  intention  to  make  the  provision  more  perma- 
nent than  that  contained  in  the  original  grant.  No  inference 
of  that  kind  can  be  drawn  from  the  language,  that  such  tax 
''  shall  be  in  lieu  and  satisfaction  of  all  other  taxation  or  im- 
position whatsoever,  by  or  under  the  authority  of  this  state, 
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or  any  law  thereof/'  for  the  same  provision  in  substance  is 
found  in  the  charter  of  1835. 

If  there  could  be  any  doubt  that  the  supplement  must  par- 
take of  the  character  of  the  repealable  charter  of  which  it  is  a 
part,  I  agree,  for  the  reasons  stated  in  the  opinion  of  Justice 
Depue  in  the  Supreme  Court,  that  as  applied  to  corporations, 
every  grant  of  franchises  is  a  charter,  and  that  the  sixth  sec- 
tion of  the  general  corporation  act  of  1846  must  be  considered 
as  incorporated  in  the  act  of  1865,  by  which  it  is  made,  in 
express  terms,  subject  to  alteration  or  repeal. 

The  prosecutors  are  subject  to  be  taxed  by  virtue  of  the 
first  section  of  the  act  of  1873,  and  the  judgment  of  the  court 
below  should,  therefore,  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,. 
Dixon,  Reed,  Scudder,  Van  Syckel,  Woodhull,. 
Green,  Wales — 9. 

For  reversal — None. 

Cited  in  Slate  v.  Newark,  10  Vr.  391 ;  Freeholders,  &c.,  v.  Tilton,  10  Vr.. 
607  ;  Watson  v.  Elizabeth,  13  Vr.  509 ;  Vail  v.  Eastm  and  Amboy  R.  R.  Co.^ 
15  Vr.  239  ;  Volk  v.  Neivark,  18  Vr.  122 ;  Craft  v.  Jacbetti,  18  Vr.  207. 


THE  MILLVILLE  MUTUAL  MARINE  AND  FIRE  INSURANCE 
COMPANY,  PLAINTIFF  IN  ERROR,  v.  ABRAHAM  COL- 
LERD, DEFENDANT. 

1.  Where  a  policy  of  insurance  is  sent  to  the  assured  by  a  fiiessenger,  and 
he  refuses  to  accept  it  and  pay  the  premium  according  to  its  terms  and 
his  agreement,  but  holds  it  to  look  into  the  standing  of  the  company, 
while  it  is  under  advisement,  without  delivery,  acceptance  and  pay- 
ment of  the  premium,  the  property  is  at  the  risk  of  the  assured,  and 
he  cannot  recover  in  case  of  loss  by  fire. 

2.  If  a  tenant  who  engages  to  procure  insurance  of  property  in  the  name 
of  his  landlord,  at  his  own  expense,  obtains  possession  of  a  policy 
without  right,  and  passes  it  to  the  assured  fraudulently,  though  the 
owner  may  have  no  knowledge  of  the  fraud,  he  cannot  recover  for  a 
loss  under  the  policy.  The  tenant  is  the  agent  of  the  landlord,  who  is 
affected  by  his  acts. 
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The  company,  in  such  case,  is  not  concluded  by  the  acknuwledgment 
of  the  receipt  of  the  premium  on  the  face  of  the  policy. 
It  is  too  late  to  accept  the  policy  and  tender  the  premium  after  the 
property  is  destroyed,  where  the  policy  requires  prepayment,  and  there 
has  been  no  waiver. 


In  error  to  the  Hudson  Circuit  Court. 

The  defendant  (plaintiff  in  error)  is  an  insurance  company 
cf  this  state,  incorporated  by  act  of  March  8th,  1859,  p.  144. 

Section  thirteenth  of  the  charter  provides,  "  that  especial  in- 
surance may  be  taken  without  the  parties  thereto  becoming 
members  of  the  corporation,  if  desired  by  the  insured."  It 
was  therefore  not  wholly  mutual.  Section  seven  enacts,  that 
every  person  who  shall  become  insured  in  said  company  shall, 
before  he  receives  his  or  her  policy,  pay  such  sum  or  sums  of 
money  as  shall  be  determined  upon  by  the  directors."  The 
company  has  no  stock,  and  its  ability  to  pay  losses  comes  ex- 
clusively from  the  premiums  collected. 

Abraham  Collerd,  the  plaintiff  below,  owned  the  mill  and 
premises  described  in  the  policy.  R.  S.  Perrin  rented  this 
property  of  Collerd,  and  by  their  agreement,  Perrin  was  to 
insure  the  mill,  &c.,  to  the  amount  of  $5000,  for  the  benefit 
of  Collerd. 

Perrin  applied  to  W.  W.  Buckley,  a  local  agent  of  the 
defendants,  residing  at  Jersey  City,  November  6th,  1872,  to- 
insure  the  mill  and  machinery  for  $5000  for  six  mouths.  He 
desired  the  insurance  placed  in  three  companies,  and  it  was 
agreed,  that  on  the  delivery  of  the  policies  to  Perrin,  he  should 
give  Buckley  his  two  notes  of  $140  each,  one  payable  in 
six  weeks,  and  the  other  in  two  months  from  the  date  of  the 
policies. 

Policies  of  insurance  were  made  out  in  accordance  with  this 
arrangement  in  three  companies — one  in  the  Millville  Com- 
pany for  $2000,  one  in  the  North  Missouri  for  $1500,  and 
one  in  the  Lycoming  Company  for  $1500.  All  were  in  the 
name  of  Collerd,  as  owner.  They  were  dated  November  8th, 
filled  in  and  executed  November  13th,  and  on  that  day  Buck- 

VOL.  IX.  2  H 


482       COURT  OF  ERRORS  AND  APPEALS. 

Millville  Mutual  Marine  and  Fire  Ins.  Co.  v.  Collerd. 

ley  sent  the  three  policies,  by  his  office  boy,  to  Perrin,  with  a 
letter  enclosing  two  notes  drawn  for  $140  each,  as  above,  re- 
questing him  to  sign  and  return  them  by  bearer. 

The  boy  returned  with  one  note  for  $168,  enough  to  cover 
the  premiums  for  the  two  policies  in  the  North  Missouri  and 
Eycoming  Companies.  Perrin  kept  the  Millville  policy,  and 
sent  a  memorandum  by  the  boy  to  Buckley,  that  he  loould  look 
into  the  standing  of  this  company,  and  after  he  was  satisfied, 
about  it,  send  him  a  settlement.  He  said  also  that  he  doubted 
the  standing  of  this  company.  In  half  an  hour  after  he  re- 
ceived the  three  policies,  he  handed  them  over  to  Collerd,  who 
knew  nothing  of  the  arrangement  between  Buckley  and  Perrin. 
JBuckley  waited  to  hear  from  Perrin. 

November  20th,  1872,  the  mill  and  premises  covered  by 
this  policy,  burned,  and  were  totally  destroyed.  About  a  week 
after  the  fire,  Perrin  took  money  and  a  note  to  pay  the  pre- 
mium to  Buckley,  with  either,  as  he  should  prefer.  Buckley 
a-eplied  that  he  would  have  nothing  to  do  with  that  policy. 
'Collerd  also  called  on  Buckley  two  or  three  days  after  the  fire, 
offered  to  pay  the  premium  on  this  policy,  and  Buckley  refused 
tto  receive  payment. 

Collerd  proceeded  to  collect  the  amount  of  $2000  named  in 
the  policy,  by  action  in  the  Hudson  Circuit,  and  a  verdict  was 
Tendered  in  his  favor  for  $2017.95. 

Exceptions  were  taken  upon  the  principal  points  in  the  case, 
and  the  court  ruled  in  favor  of  the  plaintiff,  as  was  stated,  to 
put  the  case  in  the  best  form  for  review. 

The  judgment  of  the  Circuit  Court  and  the  bill  of  excep- 
tions are  thus  before  this  court  on  writ  of  error. 

IFor  the  plaintiff  in  error,  J.  H.  Nixon  and  L.  Abbett. 

Por  the  defendant  in  error,  Joseph  F.  Randolph. 

The  opinion  of  the  court  was  delivered  by 
ScuDDER,  J.     Upon  these  facts,  proved  at  the  trial,  it  was 
^conceded  by  both  parties,  and  charged  by  the  court,  that  if 
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the  policy  had  been  made  in  the  name  of  Perrin,  and  the 
loss  were  payable  to  him,  he  could  not  recover  against  the 
■company,  because  there  was  no  legal  delivery  to  him — no 
acceptance  by  him,  and  no  payment  of  the  premium,  which 
it  was  agreed  should  be  paid,  or  secured  to  be  paid,  at  the 
time  the  policy  was  delivered. 

By  the  terms  of  the  policy,  the  premium  must  be  prepaid ; 
and,  by  the  agreement  between  Perrin  and  the  company's 
agent,  the  policy  was  not  to  be  delivered  and  become  effectual 
until  the  premium  was  paid.  Admitting  that  Buckley  had 
the  power  to  waive  the  express  condition  of  the  policy  requir- 
ing the  prepayment  of  the  premium,  there  was  no  such 
waiver.  It  was  not  asked  or  conceded.  Perrin  merely  held 
the  policy  in  his  possession  until  he  could  examine  it;  or,  to 
use  his  own  expression,  "  look  into  the  standing  of  the  com- 
pany." He  distinctly  refused  to  accept  the  policy  and  settle 
for  it,  until  he  was  satisfied.  This  was,  in  effect,  postponing 
the  delivery,  the  acceptance,  and  the  payment  of  the  premium 
until  a  future  time,  and  to  this  the  company,  by  their  agent, 
Buckley,  assented.  The  condition  for  prepayment  remained, 
and  the  company  was  entitled  to  notice  of  acceptance  and 
prepayment  of  the  premium  before  the  contract  for  insurance 
was  complete.  After  Perrin  had  rejected  the  policy  it  re- 
mained in  his  hands,  not  as  an  executed  contract  of  insurance, 
but  as  a  proposal  to  insure  which  he  must  accept  by  payment 
of  the  premium,  before  the  company  would  be  bound.  His 
mere  silence  will  not  be  construed  into  an  accejstance.  He 
must  do  the  act  required,  to  signify  his  acceptance.  He  must 
pay  the  premium.  The  contract  must  be  so  construed  as  to 
preserve  mutuality,  which  is  the  manifest  purpose  of  this 
policy  and  of  the  acts  of  the  company's  agent.  It  was  never 
intended  to  be  executed  on  the  one  side  and  unexecuted  on 
the  other.  It  was  to  be  complete  on  both  sides  at  the  time 
of  delivery.  I  know  that  courts  have  gone  to  great  lengths 
in  holding  the  constructive  delivery  of  executed  policies  of 
insurance,  and  have  given  a  liberal  construction  to  policies 
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and  to  the  authority  of  agents  to  waive  conditions  for  the 
benefit  of  the  assured.  It  is  just,  in  many  cases,  that  it 
should  be  so.  But  none  have  gone  to  the  extent  of  holding 
insurers  under  facts  like  those  above  stated.  It  will  be  suffi- 
cient to  refer  to  some  of  the  cases  in  which  these  points  are 
discussed,  without  an  extended  review.  Myers  v.  Keystone 
Ins.  Co.,  27  Penn.  268;  Wood  v.  Poxighkeepsie  Ins.  Co.,  32 
K  Y.  619;  Sheldon  v.  Atlantic  F.  and  3L  Ins.  Co.,  26  IL 
460 ;  Xenos  v.  Wickham,  2  L.  R.  H.  L.  296  ;  Angel  Life  and 
Fire  Ins.  Co.,  §  32,  §  39,  &c. ;  Bliss  L.  Ins.,  §  162,  &g.  ; 
Marhey  v.  Mutual  Benefit  Life  Ins.  Co.,  103  3Iass.  78 ; 
Hoyt  V.  Mutual  Benefit  L.  Ins.  Co.,  98  Ih.  539 ;  Hallock  v. 
Luurance  Co.,  2  Dutcher  268  ;  Bidwell  v.  St.  Louis  Fl.  Dock 
Co.,  40  Mo.  42 ;  Bradley  v.  Potomac  Fire  Ins.  Co.,  32  Md. 
108. 

It  is  important  to  determine  this  part  of  the  case,  because 
if  the  policy  would  have  been  good  if  Perrin  were  the  as- 
sured party,  then,  a  fortiori,  it  would  be  good  to  Collerd,  the 
plaintiff,  M^ho  took  the  policy  without  actual  notice  of  the 
infirmity  in  the  delivery  and  the  non-payment  of  the  pre- 
mium. 

But  the  policy  was  not  good  in  Perrin- s  hands,  and  we 
must,  therefore,  consider  the  special  exception  which  touches 
the  plaintiff's  position  in  this  cause,  as  a  holder  of  the  policy 
without  actual  notice. 

The  defendant  excepted  to  that  part  of  the  charge  wherein 
the  court  say  that  if  the  policy  were  delivered  to  Collerd  be- 
fore the  fire,  in  pursuance  of  the  arrangement  between  him 
and  Perrin  for  insurance,  and  Collerd  did  not  know,  until 
after  the  fire,  how  Perrin  held  the  policy,  that  the  company 
would  be  bound. 

The  position  taken  by  the  plaintiff's  counsel  is  a  strong 
one :  that  the  company  having  executed  the  policy,  which 
contained  an  acknowledgment  of  the  receipt  of  the  premium^ 
and  placed  it  in  the  custody  of  Perrin,  thereby  giving  him 
an  apparent  right  to  dispose  of  it,  are    conclusively  bound 


JUNE  TERM,  1875.  485 


MiJlville  Mutual  Marine  and  Fire  Ins.  Co.  v.  Collerd. 


-when  it  has  been  accepted  and  relied  upon  in  good  faith  by 
Collerd,  who  was  the  person  assured  in  the  policy. 

It  is  answered  that  the  expression  in  the  policy,  "  that  The 
Millville  Mutual  Marine  and  Fire  Insurance  Company,  of 
Millville,  N.  J.,  in  consideration  of  one  hundred  and  twelve 
dollars,  do  insure  Abraham  Collerd  ao-ainst  loss  or  damao-e 
by  fire  to  the  amount  of  two  thousand  dollars,"  is  not,  in 
terms,  a  receipt  for  the  premium.  But  it  is,  in  form,  an  ac- 
knowledgment of  a  consideration  for  the  contract  of  insur- 
ance, and  is  sufficient  to  sustain  the  promise  to  pay  in  case  of 
loss. 

It  is  claimed  by  the  plaintiff  that  this  receipt  is  conclusive 
upon  the  authority  of  Basch  v.  Humboldt  Ins.  Co.,  6  Vroom 
429.  In  that  case  the  policy  was  duly  executed  and  deliv- 
ered, and  the  court  held  that  the  company  was  estopped  from 
setting  up  the  non-payment  of  the  premium,  for  the  purpose 
of  avoiding  the  instrument.  But  here  the  facts  show  that  the 
policy  was  not  actually  delivered  and  accepted,  and  that  tliere 
was  no  contract  of  insurance. 

The  defendant's  insistment  that  the  policy  delivered  to  the 
plaintiff  contained  an  endorsement,  "  make  your  check  pay- 
able to  the  order  of  the  company — premium,  $112,"  and  that 
this  was  notice  to  the  plaintiff  that  the  premium  had  not  been 
paid,  is  not  tenable.  As  the  premium  was  to  be  paid  by 
Perrin,  which  was  known  both  to  Buckley  and  Collerd,  it 
cannot  be  said  that  this  endorsement  Avas  notice  to  Collerd 
that  he  was  expected  to  pay  the  premium,  nor  that  it  was 
unpaid.  If  the  policy  had  been  regularly  delivered  to  Perrin, 
the  plaintiff,  Collerd,  had  the  right  to  assume  that  this  condi- 
tion had  been  complied  with  according  to  the  arrangement  of 
the  parties. 

The  question  comes,  therefore,  to  this  simple  proposition : 
What  effect  had  the  position  of  Perrin,  with  reference  to  this 
policy,  upon  Collerd,  the  plaintiff?  Is  he  in  any  better  posi- 
tion for  the  recovery  of  his  loss  under  it  than  Perrin  would 
be,  if  he  were  the  assured  party  ? 
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It  is  clear  that  Perrin  was  not  the  agent  of  the  company 
in  effecting  this  insurance,  for  Article  II  of  the  policy  says 
that  "  it  is  a  part  of  this  contract  that  any  person  or  persons 
other  than  the  assured,  who  may  have  procured  this  insur- 
ance to  be  taken  by  this  company,  shall  be  deemed  to  be  the 
agent  or  agents  of  the  assured  named  in  this  policy,  and  not 
of  this  company,  under  any  circumstances  whatever,  or  in  any 
transaction  relating  to  this  insurance." 

By  these  express  terms  of  the  policy  which  was  held  by 
the  plaintiff,  he  was  told  that  Perrin  was  his  agent,  and  he 
assented  to  it  when  he  took  the  policy.  But  he  was  also  the 
plaintiff's  agent  in  procuring  that  insurance  to  be  taken  by" 
the  company,  by  his  own  express  engagement  for  that  pur- 
pose, for  it  was  a  part  of  their  agreement  for  renting  the 
insured  property,  that  Perrin  should  procure  insurance  in 
Collerd's  name. 

The  general  principle  of  agency  is,  that  notice  of  facts  to 
an  agent  is  constructive  notice  thereof  to  the  principal  him- 
self, where  it  arises  from,  or  is  at  the  time  connected  with^ 
the  subject  matter  of  his  agency.  All  his  acts  and  knowledge 
in  that  particular  business  are  obligatory  upon  the  principal. 
Story  on  Agency,  §  140. 

An  apparent  exception  is  found  to  this  rule  in  cases  where 
insurance  is  effected  through  a  broker,  who  is  acting  for  the 
assured.  It  was  held  in  Dalzel  v.  Mair,  1  Camp.  532,  in  an 
action  by  the  assured  against  the  underwriters  for  a  return  of 
the  premium  on  a  policy  effected  by  an  insurance  broker,  that 
the  policy  was  conclusive  evidence  of  the  receipt  of  the  pre- 
mium by  the  defendant.  For  this  there  is  a  reason  given : 
because  the  receipt  in  the  policy  accredits  the  broker  with  his 
principal  to  that  amount,  and  he  shall  not  afterwards,  as 
between  himself  and  the  principal,  be  allowed  to  say  that  the 
broker  never  paid  him.  There  are  usually  dealings  between 
insurance  brokers  and  underwriters,  upon  which  credits  may 
be  based  between  them,  of  which  the  principal  can  have  no- 
knowledge.      The   underwriters,    by   their   receipted   policy,, 


JUNE  TERM,  1875.  487 


Millville  Mutual  Marine  and  Fire  Ins.  Co.  v.  Collerd. 


enable  the  broker  to  obtain  a  false  credit  with  his  principal, 
and  are  therefore  estopped  to  deny  their  receipt.  This  in- 
volves another  principle  besides  the  mere  question  of  agency. 
And  the  rule  applies  in  cases  where  there  has  been  an  actual 
delivery  and  acceptance  of  the  policy. 

But  in  this  case  the  agent,  in  his  own  wrong,  obtained  pos- 
session of  a  policy  of  insurance,  and  without  any  right  to  it 
in  himself  or  in  his  principal,  fraudulently  passed  it  over  to 
him  as  a  valid  policy,  without  the  knowledge  of  the  insurers. 
As  the  agent  had  no  right  in  the  policy,  he  could  transfer 
none  to  his  principal.  His  delivery  to  Collerd  was  a  fraud 
upon  the  company,  and  as  between  two  innocent  parties, 
the  principal  must  be  held  to  have  acquired  no  title  to  the 
policy  by  the  wrong  of  his  agent,  Perrin.  Another  ground 
of  exception  is,  that  the  judge  refused  to  charge  the  jury  that 
the  tender  of  the  premium  made  to  Buckley  after  the  fire, 
was  not  sufficient. 

The  refusal  to  charge  as  requested  was  erroneous,  for,  ad- 
mitting the  tender  to  have  been  made  in  proper  form,  it  was 
too  late  after  the  property  was  destroyed  by  fire  to  accept  the 
policy  and  pay  the  premium.  It  was  no  longer  the  subject 
of  insurance.  Besides,  there  had  been  no  extension  of  the 
time  of  payment  for  the  policy.  It  was  at  the  peril  of  the 
assured  that  Perrin  held  the  question  of  acceptance  open  for 
advisement.  By  the  agreement  of  Perrin  and  Buckley,  the 
premium  was  to  be  paid  at  the  time  the  policy  was  delivered 
and  accepted.  When  the  offer  to  accept  was  made,  the  con- 
dition had  changed— the  property  was  destroyed,  and  it  was 
too  late. 

The  court  submitted  to  the  jury  these  two  facts  :  First — 
Whether  Collerd  knew  of  the  arrangement  between  Buckley 
and  Perrin  by  which  the  latter  held  the  policy  without 
delivery  and  acceptance.  And,  second — Whether  there  was 
a  tender  made  of  the  premium  after  the  fire,  as  the  determin- 
ing points  in  the  case,  and  charged  upon  the  law  as  above 
stated,  for  the  purpose  of  having  these  questions  decided  upon 


488       COUET  OF  ERRORS  AND  APPEALS. 

Paulison  v.  Halsey. 

the  errors  assigned.  The  jury  having  found  these  facts  in 
favor  of  the  plaintiff,  the  questions  of  law  are  fully  presented, 
and  the  judgment  for  the  plaintiff  is  reversed. 

For  affi/rmance — None. 

For  reversal — The  Chaxcellob,  Chief  Justice,  De- 
PUE,  Scudder,  Van  Syckel,,  Woodhull,  Clement, 
DoDD,  Green,  Lilly,  Wales — 11. 


CHARLES  M.  K.  PAULISON  ET  AL,  PLAINTIFFS  IN  ERROR, 
V.  SAMUEL  S.  HALSEY,  ADMINISTRATOR,  &c.,  DEFEND- 
ANT IN  ERROR, 

1.  A  common  law  submission  to  referees,  entered  into  by  tlie  parties,  of 
the  matters  involved  in  a  pending  suit,  does  not,  ipso  facto,  work  a 
discontinuance  of  the  cause.  If,  afterwards,  the  parties  do  not  apply 
to  have  a  discontinuance  entered,  but  proceed  in  the  cause,  it  is  not 
error. 

2.  A  reference  of  a  suit  pending  in  the  Supreme  Coiirt,  under  the  Arbi- 
tration Act,  [Niio.  Dig.  31,  \  3,)  cannot  be  made  at  the  circuit,  nor  with- 
out consent  of  parties. 

3.  After  a  reference  under  the  Practice  Act,  {Nix.  Dig.  744,  ?  201,)  and 
exceptions  to  the  report  of  the  referee,  the  issues  to  be  tried  by  the 
jury  are  those  raised  by  the  pleadings.  The  report  of  the  referee  is 
only  evidence,  and  the  exceptions  merely  restrict  the  testimony  to  be 
offered  against  the  report. 

4.  The  postea  is  amendable  by  the  judge  who  tried  the  cause,  and  is  con- 
clusive evidence  to  the  court  of  the  proceedings  at  the  circuit.  > 


In  error  to  the  Supreme  Court, 

For  opinion  of  Supreme  Court,  see  8  Vroom  205. 

For  the  plaintiffs  in  error,  J.  C  Paulison  and   C.  Parker, 

For  the  defendant  in  error,  H.  C.  Pitney. 
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The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  In  obedience  to  the  writ  of  error  in  this  case, 
■directing  the  Supreme  Court  to  send  up  the  record  and  pro- 
ceedings in  the  cause,  that  court  lias  certified  as  the  record, 
in  the  usual  form,  the  pleadings ;  the  award  of  venire  for 
trial  at  the  January  Term,  1874,  of  the  Morris  Circuit ;  the 
return  to  the  February  Term,  1874,  of  the  Supreme  Court, 
of  the  postea,  stating,  inter  alia,  that,  at  that  January  Term, 
the  jury,  being  sworn  in  the  presence  of  the  parties  "  to  speak 
the  truth  of  the  matters  within  contained,"  found,  upon  the 
issues  raised  by  the  pleadings,  in  favor  of  the  plaintiff  below, 
the  defendant  here ;  the  continuation  of  the  cause,  by  the 
usual  curia  advisari  vult,  to  the  November  Term,  1874;  and 
the  judgment  of  the  Supreme  Court  at  that  term  upon  the 
postea,  in  favor  of  the  plaintiff  below.  Upon  the  record  thus 
sent  up,  no  errors  are  assigned,  except  the  eonunon  errors  that 
the  declaration  is  insufficient,  and  that  the  judgment  should 
have  been  for  the  defendants. 

The  declaration  is  founded  upon,  and  formally  sets  out, 
two  bonds  given  by  the  defendant  Paulison  and  his  sureties, 
the  other  defendants,  to  the  plaintiff's  intestate,  conditioned 
that  the  said  Paulison  would  faithfully  perform  his  duty  as 
deputy  collector  of  internal  revenue  of  the  United  States  for 
the  third  division  of  the  fourth  collection  district  of  New 
Jersey,  and  would  pay  over  to  the  said  intestate,  who  was  the 
collector  of  said  district,  all  moneys  collected  by  him  as  such 
deputy ;  and  the  breaches  alleged  are  his  failures  to  pay  over 
such  moneys  according  to  his  duty.  The  pleas  are  non  est 
factum,  a  denial  of  the  breaches,  and  nil  debet.  The  finding 
of  the  jury,  as  returned  by  the  postea,  was  that  the  bonds 
were  the  deeds  of  the  defendants,  and  that  the  defendant, 
Paulison,  had  not  paid  over  all  the  moneys  which  he  had 
collected  as  such  deputy,  but  still  owed,  of  them,  the  sum  of 
$5118.03.  On  these  facts  it  is  evident,  that  the  judgment 
rendered  in  the  court  below  is  right,  and  these  common  errors 
are  not  well  assigned ;  they,  very  properly,  were  abandoned 
on  the  argument. 
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It  would  seem  that  this  must  conclude  the  cause  in  this- 
court,  where  only  errors  patent  upon  the  record  can  be  re- 
viewed, but  the  counsel  for  the  plaintiffs  in  error  so  strenu- 
ously urged  that  the  entire  record  had  not  been  returned  in 
response  to  the  writ  of  error,  and  that  other  matters,  which 
were  subsequently  brought  up  by  certiorari,  properly  consti- 
tute parts  of  the  record  below,  that  it  is  deemed  just  to  con- 
sider the  alleged  errors  assigned  upon  them.  If  any  of  them 
are,  properly,  records  in  the  cause,  and  erroneous  to  the  detri- 
ment of  the  plaintiff  in  error,  that  may,  in  this  or  some  sub- 
sequent proceeding,  entitle  the  plaintiffs  to  redress. 

By  these  matters,  it  appears  that  the  cause  was  originally 
sent  down  to  the  January  Term,  1873,  of  the  Morris  Circuit 
for  trial,  and  there,  by  consent  of  parties,  it  was  ordered  by 
the  judge,  at  nisi  prius,  that  the  cause  be  referred  to  three 
persons  as  referees,  (two  of  them  having  been  named  by  the 
parties,  and  the  third  by  the  judge,)  to  hear  and  determine 
the  issue  joined,  and  to  take  and  state  an  account  between  the 
parties ;  and  leave  was,  by  consent,  reserved  to  both  parties 
to  enter  their  dissent  to  the  reference,  and  they  forthwith  did 
both  enter  their  written  dissent  upon  the  minutes  of  the 
Circuit  Court.  Afterwards,  these  referees  reported  upon  the 
issues  joined  in  favor  of  the  plaintiff,  and  that  the  defendant, 
Paulison,  owed  $2571.31  of  moneys,  collected  by  him  as 
deputy,  and  not  paid  over  according  to  the  condition  of  the 
bonds,  and  stated  an  account.  This  report,  and  the  proceed- 
ings had  at  the  circuit,  were  certified  by  the  circuit  judge,  in 
the  form  of  a  postea,  to  the  November  Term,  1873,  of  the 
Supreme  Court,  and  the  certificate  was  there  filed,  and  both 
plaintiff  and  defendants  filed  exceptions  to  the  report,  and 
demanded  a  trial  by  jury.  A  trial  by  jury  was  accordingly 
ordered,  and  the  cause  came  again  to  the  Morris  Circuit  at 
the  January  Term,  1874.  On  March  10th,  1874,  a  postea, 
signed  by  the  circuit  judge,  was  filed  in  the  Supreme  Court, 
by  which  it  was  alleged  that,  at  the  circuit,  the  parties  had 
appeared,  the  jury  had  been  sworn  to  speak  the  truth  of  the 
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exceptions,  and  had  found  that  the  defendants' exceptions  were- 
not  true ;  that  one  of  the  plaintiff's  exceptions  was  true,  and 
that  Paulison  had  collected  and  not  paid  over,  as  required  by 
the  bonds,  the  sura  of  $5118.03.  On  March  30th,  1874,  the 
Supreme  Court  allowed  to  the  plaintiffs  a  rule  to  show  cause 
why  the  verdict  of  the  jury  should  not  be  set  aside,  and  a  new 
trial  granted ;  and  this  rule  having  been  argued  at  the  June 
Term  following,  was,  at  the  ensuing  November  Term,  dis- 
charged, and  leave  was  given  to  the  plaintiff  to  amend  the 
posted,  with  the  concurrence  of  the  judge  who  tried  the  cause,  so 
as  to  embrace  a  finding  by  the  jury  on  all  the  issues  arising  on 
the  pleadings.  Afterwards  there  was  substituted  for  the  podea 
filed  March  10th,  an  amended  po.s^ea,  signed  by  the  same  judge, 
upon  which  the  judgment  in  the  court  below  was  rendered.  In 
these  proceedings,  it  is  claimed  errors  appear,  which  entitle  the 
plaintiffs  in  error  to  a  reversal  of  that  judgment. 

The  first  alleged  error  is  that,  the  reference  having  been.' 
made  to  three  persons,  instead  of  one  only,  was  not  authorized 
by  the  provisions  of  the  Practice  Act,  {Nix.  Dig.  744,*  §  201,, 
and  754,  §  252,)  f  and  therefore  could  not  have  been  made 
under  that  act,  but  that  it  and  the  proceedings  therein  consti- 
tuted either  a  common  law  arbitration  or  a  reference  by  con- 
sent under  the  arbitration  act;  {Nix.  Dix.  31, |  §  3,  &c.)  and 
that,  if  it  was  a  common  law  arbitration,  then  it  worked  a 
discontinuance  of  the  cause ;  and  if  it  was  a  reference  under- 
the  arbitration  act,  then  it  is  conclusive  between  the  parties,, 
until  set  aside  bv  the  court,  and  the  court  never  having;  set  it 
aside,  could  render  no  other  judgment  than  a  judgment  in 
accordance  with  it.  The  answers  to  both  of  these  claims  are 
clear  :  First — This  cannot  be  regarded  as  a  common  law  arbi- 
tration, for  to  such  an  arbitration  the  continuing  assent  of 
the  parties  is  necessary.  But  here,  close  upon  the  heels  of 
the  allegation  of  their  consent,  appears  the  dissent  of  both 
parties,  formally  stated  in  writing  upon  the  minutes — a.  dissent 
not  only  in  pursuance  of  their  common  law  right,  but  also- 

*  Rev.,  p.  875,  §  177.  f  Eev.,  p.  876,  |  179.  J  Bev.,  p.  34. 
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under  their  express  reservation  in  the  instrument  reciting 
their  consent.  Such  dissent  at  once  revoked  the  submission, 
and  left  the  parties  at  liberty  to  proceed  by  suit.  Cold,  on 
Arb.  76. 

But,  in  the  next  place,  if  it  be  a  common  law  arbitration, 
then  it  is  purely  a  matter  in  pais,  arising  out  of  the  consent 
of  the  parties  only.  It  has  no  place  upon  the  records  of  the 
court,  and  cannot,  in  any  degree,  affect,  upon  error,  the  pro- 
<3eedings  subsequently  had  in  the  court  below.  It  could  only 
in  law  work  a  discontinuance  in  the  same  sense  in  which  any 
other  agreement  by  the  plaintiff  to  discontinue  could  do  so. 
It  did  not  itself  oust  the  court  of  jurisdiction,  or  make  it  erro- 
neous for  the  court  to  proceed  in  the  cause — it  merely  could 
give  the  defendants  a  right  to  come  and  show  the  fact  to  the 
court,  and  ask  that  a  discontinuance  be  entered.  If,  instead 
of  doing  this,  the  defendants  not  only  permitted  the  plaintiff 
to  proceed  in  the  cause,  but  also  themselves  actually  took  part 
in  the  proceedings  until  final  judgment  was  rendered,  the 
continuance  of  the  suit  is  their  own  act.  However  solemnly 
the  parties  had  agreed  to  discontinue,  it  remained  open  for 
them  nevertheless,  by  consent,  not  to  discontinue.  •  The  People 
V.  Onondaga  Common  Pleas,  1  Wend.  314  ;  Wells  v.  Lane,  15 
lb.  99 ;  Smith  v.  Parse,  2  Hill  387. 

If  this,  then,  is  to  be  regarded  as  a  common  law  arbitra- 
tion, it  can  furnish  no  ground  for  the  reversal  of  the  judgment 
by  this  court. 

iN^or  is  the  claim  of  the  plaintiffs  in  error  that  this  was  a 
reference  under  the  Arbitration  Act  any  more  advantageous 
to  them.  Such  a  reference  cannot  be  made  at  nisi  prius,  nor 
can  it  be  made  at  all,  except  on  consent;  and  whA-e  the 
parties,  as  here,  consent  with  an  expressly  reserved  right  to 
dissent,  such  dissent,  when  made,  should  be  held  to  be  a  re- 
vocation of  the  submission.  An  award,  rendered  under  these 
■circumstances,  could  not  lawfully,  against  the  will  of  the 
parties,  become  the  basis  of  a  judgment,  nor  operate  to  stay 
the  court  in  proceeding  to  adjudicate,  by  its  own  methods, 
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ujDon  the  issues  raised  in  its  records.  If  anything  were 
needed  to  make  the  right  of  the  court  so  to  proceed  unques- 
tionable, it  would  be  supplied  by  the  demand  of  both  the 
litigants,  as  in  this  cause,  that  those  methods  should  be  pur- 
sued. 

But  finally  it  is  claimed  by  the  plaintiifs  in  error,  that, 
inasmuch  as  this  reference  was  treated  by  both  parties  as  a 
reference  under  the  Practice  Act,  the  only  issues,  which  have 
ever  been  lawfully  tried,  are  those  raised  upon  the  exceptions ; 
and  upon  such  partial  trial,  no  final  judgment  should  stand. 

The  allegation  of  fact,  involved  in  this  claim,  does  not 
seem  to  be  true.  The  only  evidence  which  the  court  can 
have  of  what  occurred  at  the  circuit,  is  by  the  postea  or  bills 
of  exceptions.  There  are  no  bills  of  exceptions  in  this  cause ; 
and  the  postea  shows  that  the  jury  tried  and  rendered  their 
verdict  upon  the  issues  raised  by  the  pleas.  The  plaintiffs 
insist  that  this  postea — the  amended  postea — so  called,  is  un- 
lawful, because  it  was  made  on  the  order  of  the  court,  and 
not  by  the  judge  alone,  who  tried  the  cause.  It  clearly  was 
made  by  that  judge;  it  is  signed  by  him;  and,  as  clearly,  it 
was  made,  not  by  order  of  the  court,  but  by  leave  merely. 
No  practice  is  more  common,  nor  more  thoroughly  established 
than  this,  that  the  postea  is  susceptible  of  amendment  by 
the  circuit  judge,  until  it  conforms  to  his  understanding  of 
the  transactions  at  nisi  prius.  Since  the  time  of  Charles  I 
the  practice  has  been  constant,  and  it  is  now  indisputable. 
Doe  v.  Perkins,  3  T.  R,  749;  Richardson  v.  Hellish,  3  Bing^ 
334-346. 

This  court  cannot  look  beyond  that  postea  for  information 
as  to  what  was  in  fact  done  at  the  circuit.  The  plaintiffs, 
however,  contend  that  by  force  of  section  two  hundred  and 
one  of  the  Practice  Act,  no  other  issues  than  those  raised  on 
the  exceptions  could  lawfully  be  tried.  And,  therefore,  if 
this  postea  be  true,  the  judge  and  jury  at  the  circuit  tried 
what  they  had  no  authority  to  try.  Aside  from  the  consid- 
erations that  the  exceptions  to  the  referees'  report  are  broad 
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enough  to  traverse  all  the  facts  found  by  the  referees,  and 
that  if  they  were  not,  still  it  was  quite  competent  for  the 
parties,  at  the  trial,  to  abandon  the  report  and  the  exceptions, 
and  consent  to  try  the  original  issues,  and  that  for  the  pur- 
pose of  su^p])orting  the  postea '' omnia  rite  acta  prwsumimturJ' 
Stockton  V.  Bishop,  4  How.  155.  An  examination  of  the  law 
will  show  that  section  two  hundred  and  one  has  not  the  force 
insisted  upon.  The  transcript,  which  is  to  be  sent  from  the 
Supreme  Court  to  the  Circuit,  as  the  warrant  or  authority  for 
trial,  is  to  contain  the  declaration  and  pleadings  in  the  cause, 
with  a  proper  placita,  and  nothing  more.  Nix.  Dig.  922,* 
§  8 ;  Den  v.  Ramho,  5  Halst.  150. 

Nothing  in  this  section  two  hundred  and  one  changes  the 
command  of  that  statute.  The  two  acts  are  in  nuison.  This 
statute  concerning  references  provides,  that  the  party  except- 
ing may  demand  a  trial  by  jury,  and  thereupon  the  action,  not 
the  exceptions,  shall  be  tried  by  the  jury.  The  statute  goes 
on  to  state,  that  the  report  of  the  referee  shall  be  prima  facie 
evidence  of  the  facts  therein  found  and  reported,  but  it  is  to 
be  offered  as  evidence,  and  acted  upon  by  the  court  and  jury 
as  such.  If  it  does  not  state  facts  enough  to  support  the 
plaintiff's  right,  the  plaintiff  must  doubtless  prove  the  needed 
facts  aliunde,  and  the  defendant  would  have  a  clear  right  to 
rebut  such  proof  without  regard  to  his  exceptions.  The 
party  excepting  may  have  limited  the  range  within  which  he 
will  be  permitted  to  offer  testimony  to  contradict  the  prima 
facie  effect  of  the  report  by  the  exceptions  filed,  but  he  does 
not  thereby  limit  the  issues  which  are  to  be  determined.  The 
adion  must  still  be  tried,  and  that  embraces  the  issues  raised 
by  the  pleadings.  By  the  postea  it  conclusively  appears,  that 
in  this  suit  those  issues  were  tried  and  solved  in  favor  of  the 
plaintiff  below.     There  is  no  error  here. 

The  plaintiffs  have  assigned  numerous  errors  on  what  they 
regard  as  the  admission  and  exclusion  of  evidence,  and  the 
<;harge  of  the  judge  at  the  circuit,  and  the  bill  of  costs ;  but 
they  call  for  no  further  remark  than  that  there  is  nothing 
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upon  the  record  before  this  court  by  which  their  validity  can 
be  estabhshed. 

The  judgment  of  the  Supreme  Court  should  be  affirmed, 
with  double  costs. 

For  affirmance — The  Chancellor,  Chief  Justice, 
Depue,  Dixon,  Reed,  Scudder,  Van  Syckel,  Wood- 
hull,  Clement,  Dodd,  Lilly,  Wales — 12. 

For  reversal — None. 
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WOLCOTT,  JOHNSON  &  CO.,  PLAINTIFFS  IN  ERROR,  v. 
LEWIS  D.  MOUNT. 

A  statement  made  in  good  faith  at  the  time  of  sale,  by  the  vendor,  that 
seed  is  of  a  certain  kind,  such  seed,  with  respect. to  kind,  not  being 
ascertainable  by  inspection,  will  lay  a  ground  from  which  a  jury,  or  a 
court  having  power  to  pass  upon  facts,  may  infer  a  warranty  as  to  kind. 
Where  seeds  are  warranted  as  to  kind,  and  the  vendor  knows  the  use 
to  be  made  of  the  seed,  he  is  answerable  for  the  difference  between  the 
value  of  the  product  of  the  seed  sold,  it  being  put  to  the  use  specified, 
and  the  value  of  the  product  that  would  have  resulted  had  the  seed 
corresponded  to  the  warranty. 


On  error  to  the  Supreme  Court.  v- 

For  proceedings  in  this  case  and  opinion  of  the  court  below^ 
see  7  Vroom  262. 

For  the  plaintiffs  in  error,  Henry  G.  Clayton. 

For  the  defendant,  Joel  Parker. 
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The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  plaintiffs  in  error  sold  to 
the  defendant  in  error  certain  seed  as  and  for  "  early  strap- 
leaf  red-top  turnip  seed."  The  seed,  being  planted,  turned 
out  to  be  of  a  diiferent  kind,  so  that  the  defendant  lost  his 
crop.  It  was  shown  in  the  case  that  the  plaintiffs  in  error 
believed,  at  the  time  of  the  sale,  that  the  seed  was  of  the  kind 
which  the  defendant  sought  to  purchase.  The  defendant  in 
error  brought  his  suit  before  a  justice,  on  the  ground  that  the 
sale  to  him,  under  these  conditions,  comprised  a  warranty. 
The  decision  was  in  his  favor,  and  such  judgment  was  affirmed 
in  the  Common  Pleas,  and,  on  certiorari,  in  the  Supreme 
Court. 

Therefore,  the  point  before  this  court  now  is,  M'hether,  on 
the  facts  stated,  the  Court  of  Common  Pleas  could  lawfully 
infer  that  the  plaintiffs  in  error  warranted  the  article  sold  to 
be  of  the  particular  kind  for  which  it  was  purchased. 

The  subject  of  warranty,  in  its  application  to  the  class  of 
cases  in  which  the  present  one  is  comprehended,  has  been 
involved  in  much  confusion.  The  authorities  are  not  con- 
sistent, and  they  are  very  numerous.  It  has  always  seemed 
to  me  that  a  considerable  part  of  this  contrariety  has  arisen 
from  a  misapprehension  with  respect  to  what  was  decided  in 
the  famous  case  of  Chandelor  v.  Lopus,  Cro.  Jac.  4.  The 
only  question  in  that  case,  as  I  understand  it,  was,  as  to  the 
sufficiency  of  the  averments  in  the  declaration.  The  plaintiff's 
case  appearing  upon  the  record,  is  stated  in  the  report  in  these 
words,  viz. :  "  Whereas,  the  defendant  being  a  goldsmith,  and 
having  skill  in  jewels  and  precious  stones,  had  a  stone  which  he 
affirmed  to  Lopus  to  be  a  bezoar  stone,  and  sold  it  to  him  for 
a  hundred  pounds ;  uhi  revera,  it  was  not  a  bezoar  stone."' 
The  contention  in  the  court  of  error,  upon  this  record,  was, 
that  enough  did  not  here  appear  to  charge  the  defendant,  be- 
cause it  was  shown  neither  that  he  warranted  it  to  be  a  bezoar 
stone,  nor  knew  it  to  be  such.  Instead  of  a  warranty  being 
expressly  laid  in  the  declaration,  a  mere  affirmation  as  to  the 
kind  of  article  sold,  was  laid,  and  it  was  this  form  of  plead- 
VoL.  IX.  2  I 
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ing  which  was  adjudged  to  be  bad.  Now,  an  affirmation  of 
this  kind  may  or  may  not  be  a  warranty,  according  to  cir- 
cumstances, and  the  fault  of  the  pleading,  therefore,  was,  that 
instead  of  a  warranty,  it  set  forth  inconclusive  evidence  of  a 
warranty.  The  pleader  was  bound  to  state  the  transaction 
according  to  its  legal  effect,  and  this  was  all  that  was  decided. 
And  such  a  form  of  statement,  at  the  present  day,  would,  I 
tliink,  be  deemed  ill. 

But  this  decision  has  been  many  times  cited,  not  as  an 
illustration  of  the  rule  of  pleading,  but  as  an  example  of  the 
insufficiency  of  the  affirmation  specified  in  the  case  to  prove 
a  contract  of  warranty ;  and  this,  in  my  opinion,  is  an  evident 
misuse  of  the  precedent,  which  has  been  introductive  of  con- 
fusion. It  was  such  abuse  that  resulted  in  the  judgment  in 
Seixas  v.  Woods,  2  Caines^  B.  48,  which  asserted  that  a  war- 
ranty would  not  arise  from  a  description  of  the  kind  of  the 
article  sold.  This  decision  was  followed  by  several  others  in 
a  similar  vein  ;  but  the  ground  upon  which  this  line  of  cases 
rested,  after  being  much  criticised  and  discredited,  has  been 
formally  repudiated  by  the  Court  of  Appeals  of  New  York 
an  Hawkins  v.  Pemberton,  51  N.  Y.  198. 

The  tendency  of  recent  adjudications  has  been,  I  think,  to 
put  this  subject  on  a  reasonable  footing.  Starting  from  the 
admission  that,  in  the  absence  of  fraud  and  of  a  warranty,  the 
rule  of  caveat  emptor  applies,  the  effort  is,  not  to  elevate  par- 
ticular expressions  contained  in  a  given  contract  into  a  general 
i*ule  of  law,  but  to  regard  each  case  in  the  light  of  its  own 
circumstances,  and  with  respect  solely  to  the  understanding 
of  the  parties.  Whether  the  representation  or  affirijiation 
accompanying  a  sale  shall  be  regarded  as  a  warranty  or  as 
simplex  commendatio,  is  a  question  to  be  solved  by  a  search 
for  the  intention  of  the  contracting  parties.  The  two  cases  of 
Jendwine  v.  Slade,  2  JE spinas se  572 ;  and  Power  v.  BarJiam, 
4  A.  &  E.  473,  are  conspicuous  examples  of  this  rule.  In 
the  former  there  was  a  sale  shown  of  two  pictures,  the  cata- 
logue of  the  auction  describing  one  as  a  sea  piece,  by  Claude 
Liorraine ;  and  the  other,  a  fair,  by  Teniers.     This  descrip- 
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tion  was  held  by  Lord  Kenyon  to  be  no  warranty  that  the 
pictures  were  the  genuine  works  of  the  artists  referred  to,  but 
merely  an  expression  of  the  opinion  of  the  vendor  to  that 
effect.  In  the  other  case,  it  appeared  that,  at  a  sale  of  four 
pictures,  they  were  described  as  "  four  pictures,  views  in 
Venice — Carnaletti,"  and  it  was  left  to  the  jury  to  decide 
W'hether  the  intention  was  to  warrant  the  pictures  as  authentic, 
the  court  distinguishing  this  case  from  the  former  one  by  the 
<3ircumstance  that  Carnaletti  was  comparatively  a  modern 
painter,  the  authenticity  of  whose  works  was  capable  of  being 
known  as  a  fact,  while,  with  respect  to  the  productions  of 
very  old  painters,  an  assertion  as  to  their  genuineness  was 
necessarily  a  matter  of  opinion.  In  these  instances  the  respec- 
tive affirmations  of  the  vendor  were  of  equivalent  import,  in- 
trinsically considered ;  but  it  was  left  open,  as  a  matter  of 
inference,  whether  they  were  to  have  the  same  signification 
when  used  under  variant  circumstances.  The  question  conse- 
quently is,  in  every  case  of  this  kind,  whether  the  condi- 
tions were  such  that  the  vendee  had  the  right  to  understand, 
.and  did  so  understand,  that  an  affirmation  or  representation 
made  by  the  vendor  was  meant  as  a  warranty. 

And  for  the  determination  of  this  question,  Mr.  Benjamin, 
in  his  admirable  Treatise  on  Sales,  page  499,  says :  "  A  deci- 
sive test  is  whether  the  vendor  assumes  to  assert  a  fact  of 
which  the  buyer  is  ignorant,  or  merely  states  an  opinion  or 
judgment  upon  a  matter  of  which  the  vendor  has  no  special 
knowledge,  and  on  which  the  buyer  may  be  expected  also  to 
have  an  opinion,  and  to  exercise  his  judgment.  In  the  former 
case  there  is  a  warranty ;  in  the  latter,  not." 

This  criterion  is  the  product  of  the  learned  author's  study 
of  the  English  decisions,  and  it  appears  to  me  to  be  the  most 
satisfactory  one  which  can  be  adopted.  It  is  exemplified  in 
a  vast  number  of  cases,  many  of  which  are  collected  in  the 
treatise  just  referred  to,  and  in  the  voluminous  notes  upon 
the  ca.se  of  Chandelor  v.  Lopus,  1  Smith's  Lead.  Cas.  238. 
It  does  not  seem  to  me  expedient  further  to  refer,  on  this 
point,  to  the  books,  contenting  myself  with  the  single  obser- 
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vation  that  the  before-cited  case  of  Hawkins  v.  Pemberton,  51 
N.  Y.  198,  is  in  all  respects  applicable  to  the  facts  now  present. 

Resorting,  then,  to  the  principle  and  test  just  propounded, 
it  is  manifest  that  the  judgment  of  the  Supreme  Court  cannot 
be  disturbed.  The  Court  of  Common  Pleas,  in  weighing  the 
evidence,  had  a  right  to  infer  that  a  warranty  of  the  character 
of  the  article  sold  was  within  the  understanding  of  the  con- 
tracting parties.  The  seller  in  this  case  asserted,  at  the  time 
of  the  sale,  that  the  seed  was  of  the  species  which  the  vendee 
was  in  search  of.  When  he  made  this  express  assertion,  he 
was  aware  that  the  vendee  could  have  no  opinion  for  himself 
on  the  subject,  for  the  case  states  that  the  seed  could  not  be 
distinguished  by  sight  or  touch.  The  vendee  also  knew  that 
the  vendor  could  not  be  stating  the  result  of  his  own  obser- 
vation. The  facts  do  not  admit  of  the  imperative  inference 
that  the  assertion  of  the  vendor  was  mere  commendation  of 
his  goods,  or  even  that  it  was  the  utterance  of  his  view  as  an 
expert.  If  the  seller  had  stated  the  exact  truth,  he  would 
have  said  that  he  had  bought  the  seed  as  seed  of  the  specified 
kind,  but  that  he  did  not  know  whether  it  was  so  or  not^ 
Instead  of  doing  this,  he  made  the  positive  assertion  in  ques- 
tion. From  such  an  assertion,  under  the  circumstances  in 
evidence,  I  think  the  court,  although  it  was  not  bound  so  to 
do,  had  the  right  to  infer  that  there  was  a  warranty. 

The  second  question  raised  in  the  cause  respects  the  meas- 
ure of  damages.  The  rule  applied  in  the  court  below  made 
the  plaintiff  whole,  as  he  was  allowed  to  recover  the  difference 
between  the  value  of  the  crop  produced  and  the  crop  which 
would  have  been  produced  if  the  seed  had  been  answerablg  to 
the  warranty.  This  embraces  profits,  and  the  contention  was, 
that  profits  are  too  remote  and  uncertain  to  constitute  an  in- 
gredient in  the  recompense  which  the  law  gives  on  a  breach 
of  contract. 

But  this  argument  comprises  a  latitudinarian  and  incorrect 
statement  of  the  legal  rule.  Profits  sometimes  are  not,  in  a 
legal  point  of  view,  either  remote  or  uncertain.  Where  the 
situation  of  the  parties  is  such  that,  supposing  their  attentioa 
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to  have  been  directed  to  the  contingency,  they  must  have  per- 
ceived, at  the  time  of  the  making  of  the  contract,  that  its 
breach  would  probably  result  in  the  loss  of  definite  profits, 
such  profits  being  of  an  ascertainable  nature,  the  compensa- 
tion which  the  law  affords  to  the  injured  party  will  embrace 
these  profits.     The  leading  case  on  this  subject,  and  one  which 
was  approved  of  in  this  court  in  Binninger  v.  Grater,  4  Vroom 
513,  is  that  of  Hadley  v.  Baxendale,  9  Excliq.  R.  341.     The 
action  was  for  the  non-performance  of  a  contract,  and  the  rule 
is  thus  defined  by  the  court :  "  We  think  the  proper  rule  in 
such  a  case  as  the  present  is  this:  where  two  parties  have 
made  a  contract  which  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive  in   respect  to  such 
breach  of  contract,  should  be  either  such  as  may  fairly  and 
substantially  be  considered  as  arising  naturally — i.  e.,  accord- 
ing to  the  usual  course  of  things — from  such  breach  of  con- 
tract itself,  or  such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties  at  the  time  they 
made  the  contract,  as  the  probable  result  of  the  breach  of  it. 
Now,  if  the  special  circumstances  under  which  the  contract 
was  actually  made  were  communicated  by  the  plaintiff  to  the 
defendant,  and  thus  known  to  both  parties,  the  damages  re- 
sulting from  the  breach  of  such  contract  which  they  would 
reasonably  contemplate,  would  be  the  amount  of  injury  which 
would  ordinarily  follow  from  a  breach  of  contract  under  these 
special  circumstances  so  known  and  communicated." 

The  rule  thus  stated  has  been  approved  of  and  followed  in 
a  numerous  series  of  decisions  by  both  tho  English  and  Amer- 
ican courts,  as  is  abundantly  shown  by  ]Mr.  Sedgwick  in  his 
valuable  work  on  Damages,  page  79,  (sixth  edition.) 

The  present  case  falls  clearly  within  the  scope  of  this  prin- 
ciple. The  defendant  at  the  time  of  the  sale  was  possessed 
of  all  the  facts — he  knew  the  business  of  the  plaintiff',  and  the 
use  to  be  made  of  the  thing  sold.  He  Avas  in  a  situation  to 
forsee,  with  entire  certainty,  the  loss  that  would  fall  upon 
the  plaintiff  if  the  warranty  should  be  broken.  IS^or  are  the 
^ains  which  have  been  lost  subject  to  any  uncertainty.     The 
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seed  sold  was  planted  and  came  to  maturity ;  the  seed  stipu- 
lated for  would  have  done  the  same,  only  the  value  of  the 
product  would  have  been,  to  a  definite  amount,  greater.  In 
such  an  injury  there  is  nothing  speculative  or  contingents 
There  are  a  number  of  authorities  which  sanction  the  re- 
covery of  profits  of  a  much  more  uncertain  character  than 
these.  Davis  v.  Talcot,  14  Barb.  611;  Griffin  v.  Colver,  16 
N.  Y.  489;  Borries  v.  Hutchinson,  18  C.  B.  {N.  S.)  445;. 
Messmore  v.  N.  Y.  Shot  and  Lead  Co.,  40  N.  Y.  422. 

The  judgment  should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,, 
Reed,  Scudder,  Van  Syckel,  Woodhull,  Clement,, 
DoDD,  Green,  Lilly — 10. 

For  reversal — Dixon,  Knapp — 2. 


DAVID  M.  YOUNG,  GARNISHEE,  «&c.,  PLAINTIFF  IN  ERROR,. 
V.  THE  DELAWARE,  LACKAWANNA  AND  WESTERN 
RAILROAD  COMPANY,  DEFENDANT  IN  ERROR. 

1.  In  a  suit  against  a  garnishee  by  scire  facias,  and  judgment  therein  by 
default,  it  cannot  be  alleged  on  error  that  the  writ  of  attachment,  as- 
appears  by  the  record  of  the  proceedings  against  the  defendant  ia 
attachment,  was  not  duly  served  on  such  garnishee.  The  recital  in 
the  scire  facias  that  the  writ  was  duly  served  on.  the  garnishee,  and  the 
judgment  by  default  is  conclusive  against  him. 

2.  Nor  is  it  fatal  to  such  judgment  that  it  appears  en  the  record  that  the 
writ  of  inquiry  was  executed  after  its  return  day. 

3.  Such  a  writ  when  executed  was  a  nullity,  and  by  the  statute  of  jeo- 
fails the  want  of  a  writ  of  inquiry  is  aided  on  error. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Alfred  Mills. 
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The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  was  a  suit  by  scire 
facias  against  a  garnishee  in  attachment.  The  garnishee, 
Mr.  Young,  did  not  appear  to  the  writ,  and  judgment  by 
default  having  been  taken,  a  writ  of  inquiry  issued  and  there- 
upon final  judgment.  The  garnishee  having  brought  up  this 
record  to  this  court  now  assigns  three  errors  upon  it,  which 
will  be  briefly  di.spo.sed  of,  seriatim. 

The  first  of  these  alleged  errors,  is  stated  in  these  words : 
"  That  the  said  David  M.  Young,  the  garnishee  in  attach- 
ment, was  not  duly  warned  or  noticed  in  the  manner  required 
by  law,  at  the  time  said  writ  of  attachment  was  executed, 
and  that  nothing  was  attached  in  his  hands  by  virtue  of  said 
writ." 

But  this  defect  does  not  appear  on  the  record  in  the  suit 
against  the  garnishee.  In  that  proceeding  the  averment  of 
the  scire  facias  is,  that  the  sheriif,  "  by  virtue  of  the  said  writ 
of  attachment,  &c.,  had  attached  (among  other  things)  money 
in  the  hands  of  one  David  M.  Young,  belonging  to  the  said 
Charles  French,  (the  defendant  in  attachment,)  to  the  amount 
of,"  &c.  The  garnishee  did  not  appear  to  this  writ,  and  the 
judgment  by  default  operates  as  a  conclusive  establishment, 
as  against  him,  of  all  the  facts  well  pleaded  in  the  writ.  If 
he  desired  to  dispute  the  allegation  that  the  attachment  had 
been  so  served  as  to  bind  the  moneys  in  his  hands,  he  had 
the  opportunity  of  doing  so  by  appearing  to  the  proceeding 
against  himself.  As  it  touches  the  interest  of  the  garnishee 
the  scire  facias  is  an  original  proceeding,  as  much  so  as  it  is 
when  it  is  issued  against  bail,  or  pledges  in  replevin,  or  the 
like.  The  consequence  is  the  plaintiff  in  error  cannot  bring 
here  the  proceedings  in  attachment  against  the  defendant  in 
attachment  for  the  purpose  of  overthrowing  the  legal  pre- 
sumptions involved  in  the  judgment  by  default.  It  is  not 
therefore  necessary  to  look  into  this  primary  proceeding  to 
ascertain  whether  the  attachment  was,  in  point  of  fact,  served, 
with  technical  accuracy  on  the  garni.shee.  This  point  is  not 
well  made. 
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Second — "  That  the  writ  of  inquiry  named  in  the  record  of 
said  judgment  was  executed  after  the  day  on  which,  by  its 
terms,  it  was  made  returnable,  and  that  the  executioii  alleged 
in  said  record  of  the  same,  is  null  and  void." 

This  was  the  objection  principally  relied  upon  by  the 
counsel  of  the  plaintiff  in  error. 

The  premises  on  which  this  argument  rests  are  undoubted, 
for  the  writ  of  inquiry,  which  issued  to  ascertain  the  amount 
of  the  debt  due  from  the  garnishee,  was  not  executed  until 
after  the  return  day,  and  was,  consequently,  void ;  but  the 
deduction  made  from  these  premises  is  a  fallacy ;  it  does  not 
follow  that  because  there  was  no  writ  of  inquiry  duly  exe- 
cuted that  the  judgment  which  has  been  rendered  is  voidable 
on  error.  The  absence  of  such  a  writ  would  have  been  fatal 
to  a  judgment  at  common  law,  but  such  a  defect  is  removed 
by  the  statute  of  amendment  and  jeofails.  Nix.  Dig.  8,  §  9.* 
The  regulation  of  this  subject  in  our  statute  is  a  transcript  of 
the  English  act,  and  the  original  law  has  on  various  occasions 
been  so  construed  as  to  remedy  the  imperfection  now  pointed 
out.  Such  an  authority  is  that  of  lies  v.  Pitt,  2  Ld.  Raym, 
1397,  in  which  it  was  adjudged  that  after  a  judgment  by 
default  no  objection  can  be  taken  for  want  of  a  judicial  writ, 
and  that  a  writ  of  inquiry  is  such  writ.  In  this  case  a  num- 
ber of  authorities  in  support  of  the  same  doctrine  are  cited. 
The  judgment  in  3Iallory  v.  Jennings,  2  Strange  878,  is  to 
the  same  effect.     This  objection  cannot  prevail. 

Fourth — That  judgment  has  been  entered  against  the  plain- 
tiff in  error  for  the  whole  amount  due  from  him  .to  the  de- 
fendant in  attachment,  instead  of  for  such  portion  thereof  as 
is  due  from  the  defendant  in  attachment  to  the  plaintiff  in 
attachment. 

But  there  is  no  error  in  this  course,  for  it  is  the  mode  of 
proceeding  directed  by  the  statute.  By  the  thirty-fourth 
section  of  the  Attachment  Act,  [Nix  Dig.  43,)  it  is  expressly 
provided  that  the  judgment  against  the  garnishee  is  to  be 
taken  for  the  amount  of  the  debt  found  to  be  due  from  him 
to  the  defendant  in  the  attachment    suit.     And  there  is  an 

*  Rev.,  p.  9. 
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•obvious  propriety  in  this  method,  for  otherwise,  if  the  debt 
could  be  subdivided,  and  a  part  only  embraced  in  the  judg- 
ment, the  garnishee  could  twice  litigate,  or  could  be  subjected 
to  two  actions  for  the  same  claim.  The  statute  prevents  this 
inconvenience.  The  plaintiff  in  attachment,  where  the  judg- 
ment against  the  garnishee  is  more  than  his  claim,  can,  of 
course,  receive  only  the  sum  due  him,  the  residue  being  pay- 
able into  court  for  the  benefit  of  the  defendant  in  attachment. 
I  can  find  no  errors  in  this  record  which  should  affect,  in 
my  opinion,  the  validity  of  the  judgment. 

For  affirmance — The  Chaxcelloe,  Chief  Justice,  Dal- 
EiMPLE,  Depue,  Dixox,  Knapp,  Reed,  Scudder,  Van 
Syckel,  Woodhull,  Clement,  Dodd — 12. 

For  reversal — None.  » 


•CORNELIUS  STEWART  AND  JOSEPH  C.  STEWART,  PLAIN- 
TIFFS m  ERROR,  V.  THE  LEHIGH  VALLEY  RAILROAD 
COMPANY,  DEFENDANTS  IN  ERROR. 

1.  The  supplement  to  the  charter  of  The  Morris  Canal  and  Banking 
Company,  approved  March  14th,  1871,  [Pamph.  L.,  1871,  p.  444,) 
which  authorized  the  company  "  to  lease  to  any  person  or  persons,  or 
corporation,"  empowered  it  to  make  a  lease  to  a  foreign  corporation 
which  had  theretofore  been  recognized  by  our  legislature,  and  which 
had  a  pre-existing  capacity  to  accept  the  lease. 

2.  The  words  "equal  to,"  in  a  contract,  held  to  mean  "not  less  than." 

3.  A  covenant  by  The  Morris  Canal  and  Banking  Company  not  to  allow 
to  others  a  drawback  from  established  rates  on  the  transportation  of 
merchandise  over  its  canal,  which  it  agreed  to  allow  to  the  covenantee, 
is  against  public  policy  and  void. 

4.  Such  a  covenant  does  not,  however,  invalidate  the  entire  contract  in 
which  it  exists,  and  from  the  remainder  of  which  it  is  severable. 

5.  The  agreement  to  allow  the  drawback  to  the  covenantee  is  valid  and 
enforceable,  and  others  are  entitled  to  equally  reasonable  terms. 

■6.  An  express  contract  between  the  director  of  a  corporation  and  his 
company  is  not  void,  but  is  voidable  at  the  option  of  the  cestui  que 
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trust  exercised  within  a  reasonable  time.     No  consideration  of  its  ap- 
parent or  intrinsic  fairness  will  induce  a  court,  either  of  law  or  equity, 
to  enforce  it  against  the  resisting  cestui  que  trust. 
7.    Such  a  contract  is,  however,  valid  and  enforceable  as  to  others. 


In  error  to  Supreme  Court. 

For  the  plaintiffs,  /.  Vanatta,  Attorney-General,  and  B. 
Williamson. 

For  the  defendants,  Thos.  N.  McGarter. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  Lehigh  Valley  Railroad  Company  sued 
Cornelius  Stewart  and  Joseph  C.  Stewart,  in  assumpsit,  for 
tolls  for  the  passage  of  boats  witli  merchandise  over  the  Mor- 
ris canal.  The  defendants  pleaded  non  assumpserunt ;  and 
as  a  further  plea,  alleged  that  they  had  paid  all  the  moneys- 
demanded  by  the  plaintiffs,  except  ^9634.82  ;  and  as  to  that 
sum,  they  said  that  on  the  29th  day  of  January,  A.  d.  1868,. 
The  Morris  Canal  and  Banking  Company  made  with  the  de- 
fendants an  agreement,  in  writing,  under  seal,  which  agree-, 
ment  is  set  out  in  full  in  the  pleadings,  and  is  as  follows  : 

This  agreement  made  this  twenty-ninth  day  of  January,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
eight,  between  The  Morris  Canal  and  Banking  Company,  a 
body  corporate  of  the  State  of  New  Jersey,  party  of  the  first 
part,  and  Cornelius  Stewart,  of  the  township  of  Lebanon,  in 
the  county  of  Hunterdon,  and  Joseph  C.  Stewart,  of  the  town- 
ship of  Washington,  in  the  county  of  Warren,  and  state  afore- 
said, partners  in  business,  trading  in  the  name,  style  and  firm 
of  C.  Stewart  &  Son,  parties  of  the  second  part,  witnesseth : 

That  whereas  the  parties  of  the  second  part  propose  to 
organize  and  carry  on  a  freight  line  for  the  transportation  of 
goods,  wares  and  merchandise  upon  and  over  the  Morris 
canal. 
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Now  the  said  party  of  the  first  part,  for  and  in  considera- 
tion of  the  sum  of  one  dollar,  lawful  money  of  the  United 
States,  to  them  in  hand  paid  by  them,  the  said  parties  of  the 
second  part,  at  and  before  the  delivery  of  these  presents  the 
receipt  whereof  is  hereby  acknowledged,  and  for  the  purpose 
of  enabling  the  said  parties  of  the  second  part  to  organize  and 
carry  on  the  said  freight  line,  do  hereby  grant  and  lease  unto 
the  said  parties  of  the  second  part  the  following  named  boats 
(the  value  of  each  being  herein  expressed  and  set  forth,)  for 
the  term  of  five  years  from  the  date  hereof,  to  wit : 

Morris  Canal  Register,  No.    627 ^125 

"    "     "     "   631 *'  125 

"    "     "     ''   634 325 

"   635 400 

"    "     "     "   636 450 

"     "     "   637 550 

"    "     "     "   638 475 

"    "     "     "   639 400 

"    "     "     "   640 415 

"    "     "     "   641 600 

"    "     "     "   642 600 

"    "     "     "   643 650 

"   645 950. 

"    "     "     "   693 15a 

"    "     "    "   978 100 

"    "     "     "   981 100 

"    "     "     "  1071 150 

"    "     "     "  1072  22.5 

"    "     "     "  1073 175 

"    "     "     "  1074 15a 

"    "     "     "  1686 725 

"    "     "     "  1687 725 

"    "     "     "  1688 725 

«    "     "     "  1689 750 

"    "     "    "  1692 750 

«    «     "    "  1693 725 

"    "     "    "  1694 675 
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Morris  Canal  Register,  No.  1695 $750 

"  "  "  "     1697 750 

"  "  "  "     1698 725 

"  "  "  "     1699 775 

"  "  "  "     1700 775 

The  total  valuation  of  said  boats  being  ($15,965)  fifteen 
thousand  nine  hundred  and  sixty-five  dollars,  and  the  said 
parties  of  the  second  part,  for  and  in  consideration  of  the  sum 
of  one  dollar,  lawful  money  of  the  United  States,  to  them  in 
hand  paid  by  the  said  party  of  the  first  part,  at  and  before 
the  delivery  of  these  presents,  the  receipt  whereof  is  hereby 
acknowledged,  and  of  the  privileges  to  them  granted,  herein 
contained,  for  themselves,  their  heirs,  executors  and  adminis- 
trators, do  covenant  and  agree  to  and  with  the  said  party  of 
the  first  part  to  pay  them,  the  said  party  of  the  first  part, 
the  aforesaid  sum  of  fifteen  thousand  nine  hundred  and  sixty- 
five  dollars  for  the  said  boats  as  above  described,  in  ten  equal 
semi-annual  instalments,  the  first  instalment  to  be  due  and 
payable  on  the  fifteenth  day  of  July,  one  thousand  eight  hun- 
dred and  sixty-eight,  with  interest  at  the  rate  of  seven  per 
cent,  upon  the  said  instalment,  and  the  amount  of  instal- 
ment unpaid,  and  the  said  party  of  the  first  part  do  hereby 
covenant  and  agree  to  give  the  said  parties  of  the  second  part, 
lawful  bills  of  sale  for  the  before  mentioned  boats,  upon  the 
payment  of  the  tenth  semi-annual  instalment  above  men- 
tioned. 

And  the  said  parties  of  the  second  part  do  hereby  agree  to 
furnish  the  said  boats  with  the  necessary  rigging  and  with 
■competent  and  capable  captains  and  crews,  and  to  employ  the 
said  boats  in  a  freight  line  upon  and  over  the  Morris '  canal 
-exclusively,  unless  upon  the  written  consent  of  the  party  of 
the  first  part,  and  to  keep  each  of  the  said  boats  in  good 
repairs  during  the  said  term  of  five  years,  or  as  long  as  the 
same  are  fit  to  run  in  the  said  line ;  and  the  said  parties  of 
the  second  part  do  further  agree  to  keep  the  number  of  boats 
in  the  said  freight  line  during  the  said  term  of  five  years, 
equal  to  the  number  of  boats  herein  granted  and  leased  to 
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them,  the  said  parties  of  the  second  part,  unless  the  consent 
of  the  said  party  of  the  first  part  thereto,  in  writing,  be  first 
had  and  obtained. 

And  the  said  parties  of  the  second  part  do  hereby  further 
agree  to  pay  to  the  said  party  of  the  first  part  full  rates  of  toll 
according  to  the  printed  rates  of  toll  for  the  time  being,  as 
established  and  published  by  the  said  party  of  the  first  part, 
upon  all  articles  which  may  be  transported  upon  and  over 
the  Morris  canal  in  the  said  boats  employed  in  the  said  freight 
line. 

And  the  said  parties  of  the  first  part  do  hereby  agree  to- 
allow  the  said  parties  of  the  second  part  a  drawback  of  one- 
half  of  such  tolls  upon  all  such  merchandise,  lumber,  plaster 
and  bituminous  coal,  as  shall  be  transported  by  the  said  parties 
of  the  second  part  in  the  boats  of  the  said  freight  line  west- 
ward upon  the  said  canal ;  and  also  upon  all  articles  that 
shall  be  transported  by  the  said  parties  of  the  second  part  in 
the  boats  of  the  said  freight  line  eastward  upon  the  said  canal, 
except  charcoal,  mineral  coal,  ice,  iron  ore,  lime  in  bulk, 
limestone,  posts  and  rails,  railroad  ties,  zinc  ore  and  wood. 

And  the  said  party  of  the  first  part  do  hereby  agree  to  and 
with  the  said  parties  of  the  second  part,  that  the  boats  of  the 
said  freight  line  shall  have  the  same  privileges  of  loading^ 
other  freight  at  Port  Delaware  and  Port  Washington,  as  are- 
now  afforded  to  and  possessed  by  the  New  Jersey  and  Penn- 
sylvania freight  line. 

And  the  said  party  of  the  first  part  do  further  agree  to  and 
with  the  parties  of  the  second  part,  that  no  drawback  from 
the  established  rates  of  tolls  shall  be  allowed  to  any  other 
party  or  parties  competing  with  the  said  freight  line  of  the 
parties  of  the  second  part,  for  the  same  business,  upon  and 
over  the  Morris  canal,  during  the  said  term  of  five  years, 
unless  the  said  parties  of  the  second  part  shall,  by  negligence, 
carelessness,  or  otherwise  fail  to  secure  and  maintain  the  busi- 
ness, which  it  is  contemplated  and  intended  shall  be  trans- 
acted and  carried  on  by  the  said  freight  line  of  the  said 
parties  of  the  second  part. 
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And  the  said  party  of  the  first  part  do  hereby  agree  that 
the  party  of  the  second  part  may  terminate  this  lease  at  the 
expiration  of  the  first  year  thereof,  upon  giving  to  them,  the 
said  party  of  the  first  part,  three  months'  notice,  in  writing, 
of  their  intentions  so  to  do ;  and  whenever  this  lease  is  termi- 
nated, the  party  of  the  first  part  will  take  from  the  party  of 
the  second  part,  the  boats  employed  in  the  said  freight  line,  at 
their  proper  value  as  coal  boats. 

And  the  said  party  of  the  first  part  do  hereby  agree,  that  if 
the  said  party  of  the  second  part  do  well  and  faithfully  fulfil 
all  the  covenants  and  stipulations  herein  contained  on  their 
part  to  be  done  and  performed,  the  said  party  of  the  first  part 
will,  from  time  to  time,  give  lawful  bills  of  sale  for  such  of 
the  before  mentioned  boats  as  may  become  unfit  for  use  in  the 
said  freight  line. 

In  witness  whereof,  &c. 

And  the  defendants'  said  plea  further  averred,  that  after 
the  making  of  that  agreement,  the  defendants  did  organize 
and  put  in  operation  the  freight  line  mentioned  therein,  and 
included  therein  the  boats  named  in  said  agreement  and  other 
boats  of  the  defendants,  and  thereafter  carried  on  the  said 
freight  line  for  the  transportation  of  goods,  wares  and  mer- 
chandise upon  the  Morris  canal  according  to  the  terms,  true 
intent  and  meaning  of  said  agreement,  and  at  all  times  per- 
formed, fulfilled  and  kept  all  the  covenants  in  said  agree- 
ment on  their  part ;  that  afterwards,  on  the  1st  day  of  April, 
A.  D.  1871,  The  Morris  Canal  and  Banking  Company  leased 
and  demised,  for  a  term  not  yet  ended,  to  the  plaintiif,  the 
Morris  canal,  with  all  its  boats,  property,  works,  appurte- 
nances and  frauchises,  powers  and  privileges,  and  also  assigned 
to  the  plaintiff  all  the  contracts,  agreements  and  rights  in 
action  of  said  canal  company,  including  the  said  agreement 
so  made  with  the  defendants,  and  the  plaintiff  accepted  the 
said  assignment  and  adopted  the  said  agreement  as  their  own, 
and  had  received  the  benefits  thereof,  and  promised  and 
agreed  to  fulfil  and  perform  the  same  for  and  on  the  part  of 
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the  said  canal  company,  so  far  as  the  same  was  to  be  per- 
formed, observed  and  kept  by  said  canal  company.  That  by 
virtue  of  said  agreement,  the  defendants,  from  the  31st  day 
of  March,  a.  D.  1871,  until  the  1st  day  of  January,  a.  d. 
1872,  in  the  boats  of  said  freight  line,  including  as  well  the 
boats  named  in  said  agreement  as  other  boats  of  said  defend- 
ants which  were  rented  of  the  said  plaintiff,  and  added  to  and 
made  a  part  of  the  said  freight  line,  did  transport  over  said 
canal  large  quantities  of  merchandise,  lumber,  plaster  and 
bituminous  coal,  westward ;  and  also  large  quantities  of  mer- 
chandise, goods,  chattels  and  jiersonal  property,  eastward, 
(not  including  charcoal,  mineral  coal,  ore,  iron  ore,  lime  in 
bulk,  limestone,  posts  and  rails,  railroad  ties,  zinc  ore,  nor 
wood,)  in  respect  of  and  upon  which  the  sum  of  $19,269.64  of 
tolls  accrued  to  the  plaintiff  as  lessee  and  assignee  of  the  said 
canal  company,  and  upon  which  tolls,  by  virtue  of  said  agree- 
ment, the  defendants  became  entitled  to  a  drawback  of  one- 
half,  viz. :  $9634.82,  which  sum  was  then  still  due  to  the 
defendants  from  the  plaintiff;  and  defendants  in  their  said 
plea  offered  to  set  off  and  allow  to  the  plaintiff  the  said  sum 
in  full  payment  and  satisfaction  of  the  like  sum  remaining  as 
before  mentioned  unpaid  of  the  tolls. 

To  this  second  plea  the  plaintiff  replied  that  the  sum  of 
$19,269.64,  alleged  in  the  plea  to  have  accrued  for  tolls,  ac- 
crued wholly  to  the  plaintiff  in  respect  of  merchandise,  goods 
and  chattels  transported  by  the  defendants  over  the  said  canal, 
in  other  boats  than  the  thirty-two  boats  particularly  men- 
tioned in  the  said  agreement,  and  not  to  any  extent  for  mer- 
chandise transported  in  any  of  said  thirty-two  boats. 

To  this  replication  the  defendants  demurred,  and,  the  de- 
murrer being  argued,  the  Supreme  Court  held  the  second 
plea  bad,  upon  the  ground  that  the  drawback  allowed  in  said 
agreement  was  to  apply  only  to  the  freight  carried  in  thirty- 
two  boats,  and  no  more,  and  therefore  rendered  judgment  for 
the  plaintiff  on  the  demurrer. 

The  giving  of  this  judgment  is  assigned  as  the  first  error 
in  the  cause. 
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The  cause  thereafter  went  down  to  Hudson  Circuit  for 
trial  upon  the  issues  of  fact  remaining,  and,  on  such  trial,  the- 
plaintiff,  in  order  to  show  its  right  to  the  tolls,  offered  in  evi- 
dence a  lease  to  it  from  The  Morris  Canal  and  Banking  Com- 
pany, dated  May  4th,  1871,  leasing  the  Morris  canal,  with 
all  the  property  and  franchise  of  said  canal  company,  to  the 
plaintiif,  for  a  term  not  yet  ended.  To  this  lease  the  defend- 
ants objected,  on  the  ground  that  there  was  no  power  in  the 
canal  company  to  transfer  its  rights  and  franchises  to  the 
plaintiff,  a  foreign  corporation,  and  the  justice  at  the  trial, 
having  admitted  it,  sealed  an  exception  of  the  defendants 
thereto. 

At  the  trial,  also,  the  justice  construed  the  contract  of 
January  29th,  1868,  in  the  same  manner  as  the  Supreme 
Court  had  done,  and,  upon  this  construction,  various  excep- 
tions taken  by  the  defendants  were  sealed,  and  upon  these 
exceptions  error  has  been  assigned.  From  these  alleged 
errors  spring  all  the  questions  which  it  is  necessary  to  decide 
in  this  cause. 

And,  first,  as  to  the  validity  of  the  lease  adduced  by  the 
plaintiff  in  support  of  its  claim. 

The  Morris  Canal  and  Banking  Company  had,  under  its 
charter,  constructed  a  canal  from  Phillipsburg,  on  the  Dela- 
ware river,  to  Jersey  City,  on  the  Hudson,  and  possessed  the 
franchise  of  charging  tolls  for  merchandise  transported  over 
it.  By  an  act  approved  March  14th,  1871,  [Pamph.  L.,  1871, 
J).  444,)  the  legislature  of  this  state  enacted  that  it  should  be 
lawful  for  the  said  company  to  lease  its  canal,  or  any  part 
thereof,  with  all  or  any  of  its  boats,  property,  works,  appur- 
tenances and  franchises,  to  any  person  or  persons  or  corpora'- 
tion,  either  perpetually  or  for  such  shorter  time,  and  upon- 
such  rents  and  agreements  as  might  be  agreed  upon  between 
the  contracting  parties,  and  that  it  should  be  lawful  for  the 
lessee  or  lessees  in  said  lease  to  use  and  enjoy  the  franchises 
and  property  so  demised  for  the  term  in  said  lease  mentioned. 

The  objection  urged  against  the  lease  is,  that  it  is  made  tO' 
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a  foreign  corporation,  while,  it  is  insisted,  this  statute  author- 
izes a  lease  to  a  domestic  corporation  only. 

It  is  not  open  to  dispute  that  such  a  lease  as  this  can  be 
valid  only  if  sanctioned  by  the  legislature.  Nor  is  such  sanc- 
tion to  be  implied ;  it  must  rest  upon  a  clear  expression  of 
the  legislative  intention.  It  must  be  gathered,  in  the  first 
place,  from  the  words  which  the  legislature  has  used  upon 
the  subject,  and  if  those  words,  construed  according  to  their 
usual  signification,  declare  the  purpose  to  authorize  a  lease  to 
a  foreign  corporation,  or  to  a  class  of  corporations  which  in- 
cludes the  plaintiff,  we  must  give  eifect  to  such  purpose.  The 
court  has  no  right  to  add  to  the  words  of  the  legislature,  or 
to  substitute  other  words  for  them,  in  order  to  widen  the 
power  conferred ;  nor  has  it  more  right  to  strike  out  words 
or  detract  from  their  fair  and  ordinary  meaning,  for  the  pur- 
pose of  restricting  the  grant.  The  duty  of  the  court  is  one  of 
interpretation  merely.  The  words  used  in  this  act  of  1871 
are,  "  to  lease  *  *  *  to  any  person  or  persons  or  corpo- 
ration.'' Does  the  plaintiff  come  within  the  class  which,  in 
the  view  of  the  legislature,  embraced  "  any  corporation  ?" 

It  does  not  seem  to  me  consistent  with  the  natural  import 
of  this  expression  to  hold  that  it  includes  only  corporations 
created  by  the  laws  of  this  state.     Corporations  formed  under 
laws  passed  beyond  the  limits  of  our  own  commonwealth  are 
too  frequent  as  suitors  in  our  courts,  and  as  subjects  of  our 
legislation ;    they  have  too  well  recognized  and  substantial  an 
existence  in  the  social  system  of  all  the  states  of  our  Union 
for  us  to  say  that  when  the  legislature  speaks  of  any  corpora- 
tion, it  means  no  other  than  those  of  its  own  creation.     There 
is,  upon  our  statute  books,  scarcely  even  a  general  law  relating 
to  corporations,  in  which   the  legislature   has  not  felt   con- 
strained, when  desiring  to  confine  its  enactments  to  corpora- 
tions of  our  own    state,  to   employ  some  restrictive   phrase 
which  should  exclude  corporations  of  other  states.     In  the 
case  of  Blach  et  al  v.  The  Delaware  and  Raritan  Canal  Cmi- 
l^any  et  al,  9  G  E.  Green  455,  where  this  court  held  that  the 
power  to  take  by  lease  was  limited  to  corporations  of  this 
Vol.  IX.  2  k 
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state,  the  legislature  had  so  declared  in  express  terms ;  "  any 
company  in  this  state,"  was  the  phrase  by  which  the  class  of 
lessees  was  there  designated.  Nor  do  I  think  it  necessary 
for  the  purposes  of  this  case,  to  determine  whether  the  words 
"any  corporation,"  in  this  act,  include  every  corporation, 
foreign  or  domestic.  They  probably  do  not  include  every 
foreign  corporation  or  every  domestic  corporation ;  but  I 
think  it  quite  safe  to  say  that  they  do  include  every  corpora- 
tion which  had  been  recognized  as  such  by  our  legislature, 
and  which  had  a  pre-existing  capacity  to  accept  the  lease. 
Within  a  class  thus  limited,  the  plaintiff  stands.  By  an  act 
approved  March  11th,  1850,  {Pamph.  L.  313,)  the  legislature 
granted  permission  to  this  company  (by  its  old  name)  to 
build  a  railroad  bridge  across  the  Delaware  river  at  Easton. 
By  an  act  approved  March  9th,  1855,  [Pamph.  L.  215,)  The 
Morris  Canal  and  Banking  Company  were  empowered  to 
construct  a  railway  connecting  their  canal  with  the  road  of 
The  Lehigh  Valley  Railroad  Company,  and,  under  this  act, 
such  a  connection  was  long  since  made,  as  the  bills  of  excep- 
tions now  before  us  show.  By  the  legislation  of  the  State  of 
Pennsylvania,  {Laws,  1870,  p>.  31 ;  Laws,  187i,  p.  248,) 
whose  laws  created  the  plaintiff,  full  power  was  conferred 
upon  the  plaintiff  to  become  lessee,  or  enter  into  any  other  . 
contract  with  any  corporation,  relating  to  any  railroad  or 
canal  or  other  navigation  works,  situated  either  in  Pennsyl- 
vania or  any  other  state.  Under  these  circumstances,  it 
would,  I  think,  be  a  construction  narrower  than  the  fair, 
ordinary  import  of  the  words  used,  to  hold  that  the  legisla- 
ture did  not  intend  to  authorize  a  lease  to  the  plaintiff.  No 
reason,  therefore,  appears  upon  this  record  for  denying  to  the 
plaintiff  the  rights  which  this  lease  purports  to  confer. 

The  general  right  of  the  plaintiff  to  sue  for  tolls  upon  the 
canal  being  thus  established,  the  next  question  is  as  to  the 
construction  of  the  contract  of  January  29th,  1868 — wdiether, 
under  that  contract,  the  defendants'  claim  to  a  drawback  of 
fifty  per  cent,  is  limited  to  the  merchandise  transported  in  the 
thirty-two  boats  leased  by  that  agreement,  and  such  other 
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boats  as  might  be  substituted  for  them,  to  keep  uj)  a  freight 
line  of  just  thirty-two  boats,  or  extends  to  all  the  boats  em- 
ployed by  the  defendants  in  the  freight  line,  without  restric- 
tion in  number.  The  contract  recites  that  the  defendants 
proposed  to  organize  and  carry  on  a  freight  line  for  the  trans- 
portation of  merchandise  upon  the  Morris  canal,  and  that, 
for  the  purpose  of  enabling  them  so  to  do,  the  canal  company 
leased  to  them  the  boats  designated  for  the  term  of  five  years. 
By  its  provisions  the  defendants  were  to  be  allowed  a  draw- 
back of  one-half  of  the  established  rates  of  tolls  upon  all  mer- 
chandise, lumber,  plaster,  and  bituminous  coal  transported  in 
the  boats  of  their  freight  line  westward,  and  upon  all  articles 
transported  in  the  boats  of  the  freight  line  eastward,  except 
certain  designated  articles ;  and  no  drawback  from  the  estab- 
lished rates  of  toll  was  to  be  allowed  to  any  other  party  com- 
peting with  the  said  freight  line  for  the  same  business,  during 
said  term  of  five  years,  unless  the  defendants  should,  by  neg- 
ligence, carelessness,  or  otherwise,  fail  to  secure  and  maintain 
the  business  which  it  was  contemplated  and  intended  should 
be  transacted  and  carried  on  by  said  freight  line. 

Now^,  it  seems  to  me,  that  the  object  of  the  parties  in 
making  this  contract  is  thus  clearly  shown,  and  it  was,  that 
the  defendants  should  organize,  and  for  five  years  maintain  a 
freight  line  in  which  they  should  monopolize  the  carrying 
trade  in  certain  articles  over  the  Morris  canal,  and  to  aid 
them  in  so  doing,  the  canal  company  transfers  to  them  thirty- 
two  boats,  and  agrees  to  allow  them  a  drawback  of  fifty  per 
cent,  upon  the  published  tolls,  which  was  to  be  allowed  to  no 
competitor,  so  long  as  the  defendants  transacted  the  business 
intended.  And  if  this  object  be  borne  in  mind  in  construing, 
as  it  was  doubtless  borne  in  mind  by  the  parties  in  framing 
the  contract,  much  light  will  be  thrown  upon  the  way  to  cor- 
rectly determine  whether  they  intended  to  limit  the  number 
of  boats  in  the  freight  line  to  thirty-two.  If  they  did  intend 
so  to  limit '  the  line,  then,  so  long  as  the  defendants  kept  that 
number  of  boats  actively  engaged,  they  could  not  be  said  to 
have  failed,  by  negligence,  carelessness,  or  otherwise,  in  secur- 
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ing  and  maintaining  the  business  they  were  to  do,  and,  so 
long,  the  canal  company  contracted  to  allow  no  drawback  to 
any  competitor.  The  result  would  be,  that  any  surplus  of 
freight  above  the  carrying  capacity  of  thirty-two  boats  would 
lie  accumulating  on  the  wharves,  or  seek  other  routes.  It  was 
evidently  the  belief  of  the  parties  that,  at  the  time  of  making 
the  contract,  thirty-two  boats  were  necessary  for  the  transaction 
of  the  intended  business,  and  it  is  unlikely  that  they  did  not 
expect,  or  at  least  hope  for  an  increase  during  the  five  years 
through  which  the  contract  might  remain  in  force.  And  yet, 
if  the  drawback  was  to  be  allowed  to  thirty-two  boats  only, 
such  increase  would  be  not  merely  hindered,  but  prevented, 
for  the  defendants  would  never  put  on  the  thirty-third  boat^ 
in  order  to  carry  the  freight  at  double  rates,  nor  could  any 
one  else  be  allowed,  according  to  this  contract,  to  carry  it  at 
less.  Is  it  reasonable  to  believe,  that  the  managers  of  the 
canal  company  intended  any  such  result  ?  Their  canal  was 
constructed,  and  their  revenue,  its  tolls.  The  greater  the 
quantity  of  merchandise  transported,  the  larger  the  amount  of 
those  tolls.  If  they  could  afford  to  pass  the  freight  of  thirty- 
two  boats  at  half  rates,  still  more  could  they  afford  to  pass  the 
freight  of  fifty  boats  at  the  same  rates ;  for  the  interest  on  the 
capital  invested  was  a  constant  quantity,  whether  one  boat  or 
a  hundred  used  their  locks ;  only  the  running  expenses  were 
variable,  and  even  these  would  increase  in  a  less  ratio  than 
the  tonnage.  Upon  what  reason,  then,  can  it  be  presumed 
that  they  should  give  inducements  for  freight  to  fill  thirty-two 
boats,  and  then  should  contract  to  repel  all  other  freight  that 
offered?  Such  a  construction  is,  I  think,  inconsistent  with 
any  intention  which  the  parties  may  fairly  be  supposed  to 
have  had.  In  my  judgment,  the  business  contemplated  by 
the  contract,  was  the  business  of  transporting  as  much  mer- 
chandise of  all  kinds  as  could  be  induced  to  go  by  this  route, 
westward,  and  as  much  merchandise,  outside  of  the  excepted 
articles  specified,  as  could  be  induced  to  go  by  this  route  east- 
ward. The  contract  bound  the  defendants,  at  all  events,  to 
keep  thirty-two  boats  in  good  repair  employed  in  the  freight 
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line,  and  so  they  were  constrained  to  find  freight  for  that 
number.  If  more  freight  presented  itself  than  these  thirty- 
two  boats  could  accommodate,  then  they  were  to  furnish  more 
boats,  or  else  they  were  failing  to  secure  and  maintain  the  busi- 
ness contemplated,  and  then  the  canal  company  was  to  have 
the  right  to  offer  to  competitors  the  same  inducements  as  those 
the  defendants  had.  Such  a  scheme  secured  to  the  canal  com- 
pany the  freight  of  thirty-two  boats  at  least,  and  repelled  no 
business,  but  left  them  at  liberty  to  attract  all  they  could,  and 
take  all  that  offered. 

Let  -us  look  at  the  grounds  upon  which  an  opposite  con- 
struction is  based.     In  the  first  place,  the  defendants  agree  to 
keep  the  number  of  boats  in  the  freight  line  equal  to  the  num- 
ber of  boats  leased,  of  which  there  are  just  thirty-two  ;  and  on 
this  it  is  argued,  that  equal  to  means  neither  more  nor  less. 
If  in  the  statement  of  a  mathematical  problem,  we  found  these 
words,  we  would  not  dare  to  question  this  interpretation,  for 
in  that  exact  science,  equality  conveys  the  idea  of  identity  m 
size  and  form  at  least.     But  one  of  the  primary  rules  of  legal 
construction,  founded   upon  common  sense,  and  fortified  by 
impregnable  authorities,  is  that  words  in  a  contract  are  to  be 
construed  not  according  to  any  technical  or  scientific  standard, 
but  their  ordinary  import,  if  they  have  one.     And  in  common 
use,  words  which   are  absolutely  exact  in  mathematics,  are 
inexact  and  vague.     A  line,  mathematically,  has  no  breadth. 
The  line  of  a  railroad  is  a  highway  a  hundred  feet  wide.     A 
point  has  neither  length,  nor  breadth,  nor  thickness.     The 
point  of  an  argument  has  often  much  of  all.     With  similar 
indefiniteness  may  we  employ  the   phrase    "equal  to."     It 
always,  I  think,  excludes  the  idea  of  inferiority,  and  there- 
fore when  we  assort  that  two  things  are  equal  to  each  other, 
we  give  it  more  of  mathematical  accuracy,  because  we  deny  the 
inferiority  of  either  to  the  other ;  but  when  we  say  that  one 
person  or  thing  is  equal  to  another,  we  do  not  necessarily  nor 
ordinarily  deny  its  superiority  to  that  other.     We,  in  such 
assertions,  recognize  the  notion  that  the  greater  includes  the 
less,  and  so  do  not  deny  that  the  greater  equals  the  less,  be- 
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cause  it  contains  that  which  does,  in  the  strictest  sense,  equal 
the  less.  Indeed,  this  phrase,  "  equal  to,"  when  coupled  with 
an  adverbial  modification,  contains  a  strong  implication  of 
superiority.  "  Washington  was  at  least  equal  to  Arnold  in 
patriotism,"  is  a  statement  which,  though  true,  by  no  means 
converts  the  traitor  into  a  lov^er  of  his  country.  Nor  is  it  neces- 
sary to  go  far  to  find  an  instance  in  which  a  form  of  this  word 
"  equal "  is  used  in  the  sense  that,  I  think,  it  has  in  this  con- 
tract. In  the  sixth  standing  rule  of  the  Supreme  Court, 
after  stating  upon  what  terms  an  attorney  from  another  state 
will  be  admitted  to  examination  for  license  as  an  attorney  in 
this  state,  is  a  proviso  that  no  such  person  shall  be  admitted, 
unless  an  attorney  from  this  state  could  be  admitted  in  such 
other  state  on  the  same  or  equally  liberal  terms.  AYill  it  be- 
contended,  that  if  the  terms  of  admission  in  such  other  state 
were  not  the  same  as  ours,  but  were  more  liberal,  therefore  the 
Supreme  Court  should,  under  this  rule,  exclude  the  applicant  ? 
Are  their  terms  not  equal  to  ours  in  liberality,  because  they 
exceed  ours  in  that  respect  ?  But  examples  need  not  be  cited 
for  so  common  a  use  of  the  word,  nor  would  its  meaning  have 
seemed  to  me  to  justify  so  much  discussion,  had  it  not  been 
strenuously  urged  upon  the  court  as  of  controlling  force  in 
the  controversy.  "  Equal  to,"  in  this  contract,  means  "  not 
less  than." 

Again  it  is  insisted  that,  because  the  agreement  is  that  the- 
defendants  shall  pay  full  rates  of  toll  upon  all  articles  trans- 
ported in  the  said  boats  of  the  said  freight  line,  therefore  only 
thirty-two  boats  are  stipulated  for.  I  do  not  see  the  connec- 
tion between  the  reason  and  the  conclusion  in  this  proposition. 
The  contract,  prior  to  this  clause,  has  referred  to  two  classes 
of  boats — the  thirty-two  leased  boats  and  the  boats  of  the 
freight  line.  It  is  not  claimed  that  this  expression,  "said 
boats,''  refers  merely  to  the  thirty-two  leased  boats,  for  all 
concede  that  the  freight  line  might,  at  some  time,  contain 
other  boats  than  these,  and  it  must  refer  to  the  boats  of  the 
freight  line,  but  how  it  aids  in  fixing  the  number  of  these 
boats  I  fail  to  perceive.     In  the  drawback  clause,   and  in 
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every  other  clause  of  the  contract  except  this,  the  boats  of  the 
freight  line  are  spoken  of  without  using  this  relative  word 
"  said."  Its  use  here  and  its  absence  elsewhere,  are,  to  my 
mind,  alike  unimportant.  The  intent  of  the  parties  is  not  to 
be  ascertained  by  such  nice  criticism. 

A  more  rational  ground  for  repelling  the  construction 
claimed  by  the  defendants,  and  a  reason  insisted  upon  by  the 
plaintiff  as  a  most  conclusive  answer  to  that  claim,  is  the 
paragraph  which  provides  that  the  defendants  may  terminate 
the  contract  at  the  end  of  the  first  year,  by  three  months' 
notice,  and  that,  when  it  is  terminated,  the  canal  company 
will  take  from  the  defendants  the  boats  employed  in  the  said 
freight  line,  at  their  proper  value  as  coal  boats.  The  ques- 
tion is  propounded,  could  the  canal  company  have  intended 
so  to  buy  as  many  boats  as  the  defendants  might  choose  to 
add  to  the  line?  If  the  proper  legal  limits  to  the  company's 
duty  under  this  covenant  be  remembered,  an  affirmative  an- 
swer to  this  query  calls  for  no  extraordinary  stretch  of  credu- 
lity. The  boats  must  have  been  bona  fide  employed  in  the 
freight  line.  Their  multitude  could  not  be  very  great ;  the 
limits  of  business  would  control  it.  They  were  to  be  em- 
ployed in  a  line,  the  business  of  which  was  general  freighting, 
for  which  a  class  of  boats  more  expensive  than  coal  boats 
must  usually  be  furnished.  The  company  having  upon  its 
canal  a  large  business  in  the  transportation  of  coal,  in  which 
it  used  a  large  number  of  boats,  was  to  pay  for  these  defend- 
ants' boats  only  their  value  as  coal  boats.  So  that,  at  most, 
the  company  was  only  contracting  to  give  its  money  for  an 
equivalent  in  articles  for  which  it  had  constant  use.  The 
defendants,  on  the  other  hand,  if  they  availed  themselves  of 
this  provision,  were  to  part  with  their  property  at  a  price  less 
than  its  general  value — at  its  value  for  a  restricted  use.  The 
company,  in  this  covenant,  evidently  relied  upon  the  defend- 
ants being  actuated  by  their  self-interest  in  maintaining  their 
freight  line,  and  trusted  that  they  would  not  uselessly  buy 
boats  at  a  higher  price,  in  order  to  thrust  them  upon  the  com- 
pany at  a  lower  valuation.     It  is  not  hard  to  suppose  that  its 
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managers  would  think  it  safe  in  so  contracting.  The  defend- 
ants, at  most,  could  not  go  beyond  the  bona  fide  requirements 
of  their  freight  business,  and  their  interest  would  keep  them 
as  far  inside  of  even  these  bounds  as  practicable.  I  see  no 
inconsistency  between  this  paragraph  and  the  construction 
contended  for  by  the  defendants.  The  result  of  this  construc- 
tion of  the  contract  is,  that  the  judgment  of  the  Supreme 
Court  upon  the  demurrer,  and  the  rulings  of  the  justice  at 
the  circuit  in  pursuance  of  it,  are  erroneous. 

It  is,  however,  insisted  on  the  part  of  the  plaintiff  that  the 
whole  contract  is  void,  because  it  provides  that  no  drawback 
from  the  established  rates  of  toll  shall  be  allowed  to  any 
party  competing  with  the  freight  line  of  the  defendants, 
unless,  &c.  The  invalidity  of  that  covenant  in  the  contract 
cannot  be  doubted.  The  Morris  canal  was  a  public  higli\s'ay, 
through  which  all  the  people  of  the  state  had  a  right  to  trans- 
port their  goods,  upon  paying  the  lawful  tolls.  The  right  to 
collect  these  tolls  was  a  franchise  of  the  state  conferred  upon 
the  canal  company,  to  be  exercised  with  impartiality  towards 
the  public ;  and  because  this  was  a  covenant  that,  in  the  exer- 
cise of  this  franchise,  the  company  would  discriminate  in 
favor  of  the  defendants  and  against  others,  it  was  in  violation 
of  public  duty,  and  was  void.  Messenger  et  al.  v.  Penna.  E. . 
B.  Co.,  8  Vroom  531. 

But  it  by  no  means  follows  that  because  this  agreement  not 
to  allow  drawback  to  others  is  void,  therefore  the  agreement 
to  allow  it  to  the  defendants  also  falls.  The  policy  which 
holds  invalid  such  monopoly  clauses,  exists  for  the  benefit  not 
of  the  corporation,  but  of  the  public,  and  its  true  legal  aspect  is 
presented  in  saying,  not  that  the  company  must  charge  the  de- 
fendants as  high  rates  of  toll  as  it  charges  others  generally,  but 
that  it  must  charge  others  generally  as  reasonable  rates  of  toll 
as  it  charges  the  defendants.  The  interests  of  the  coi'poration 
in  this  respect  may  safely  enough  be  confided  to  its  own  keep- 
ing ;  it  is  the  interest  of  the  public  which  this  principle  of 
policy  is  intended  to  guard.  The  contract  held  invalid  in 
the  Messenger  case,  above  cited,  was  indeed  one  enuring  to 
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ihe  benefit  of  the  individual  and  against  the  corporation,  but 
its  terms  were  such  that  it  could  not  possibly  be  eiFectuated 
without  giving  the  plaintiff  a  preference  over  the  public ;  it 
was,  in  effect,  that  whatever  rate  should  be  charged  against 
any  one  else,  twenty  per  centum  less  should  be  charged  to 
the  plaintiff.  Plainly,  such  a  contract  was  not  consistent 
with  the  company's  duty  of  impartiality.  As  soon  as  the 
general  rates  were  i-educed  to  the  standard  of  the  plaintiff's, 
he  was  entitled  to  have  his  rates  reduced  twenty  per  centum 
lower.  In  the  case  before  us,  however,  the  drawback  is  not 
to  be  governed  by  the  rates  charged  the  public,  but  by  the 
printed  rates  of  tolls  for  the  time  being,  and  the  general  right 
of  the  public  in  no  way  conflicts  with  such  an  allowance,  that 
right  being  to  have  the  general  actual  charges  fixed,  not  at 
the  same  rate,  but  at  as  reasonable  a  rate,  all  things  being 
considered,  as  that  charged  to  the  defendants.  Obviously, 
therefore,  the  drawback  clause  in  this  contract  is  in  no  way 
involved  with,  or  dependent  upon,  the  monopoly  clause ;  and, 
in  accordance  with  the  well-settled  principle  so  clearly  applied 
by  the  Supreme  Court  of  this  state  in  the  case  of  The  Erie 
Railway  Co.  ads.  The  Union  Locomotive  Express  Co.,  6  Vroom 
240,  the  illegality  of  the  latter  does  not  affect  the  validity  of 
the  former  covenant. 

The  plaintiff  raises  another  and  a  most  important  question 
touching  the  validity  of  this  contract,  by  a  second  replication 
to  the  second  plea  before  mentioned,  upon  which  no  issue  was 
joined,  because  of  the  judgment  of  the  Supreme  Court  hold- 
ing that  plea  bad.  The  main  fact  averred  in  the  replication 
also  appeared  in  evidence  at  the  trial,  and  testimony  as  to 
some  of  the  outlying  circumstances  was  offered  by  the  defend- 
ants, excluded  and  exception  taken.  On  the  argument  before 
this  court,  the  counsel  for  the  plaintiff  urged  this  main  fact 
as  necessarily  invalidating  the  contract  relied  on  by  the  de- 
fendants. This  fiict  is,  that  at  the  time  of  the  negotiations 
for,  and  the  execution  of,  the  contract  in  question,  one  of  the 
"defendants  was  a  director  of  The  Morris  Canal  and  Banking 
Company — a  trustee  for  it,  to  manage  its  affairs — and  it  is 
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insisted  that  his  relation  to  the  company  was,  therefore,  such 
that  he  was  prohibited  from  entering  into  this  contract  with 
it,  and  that  the  contract  is,  ipso  facto,  void. 

The  position  thus  assumed  by  tlie  plaintiff  rests  upon  the 
broad  principle  that  it  was  the  duty  of  the  director  to  so  deal 
with  the  property  and  franchises  of  the  corporation — to  so 
manage  its  affairs  as  would  most  conduce  to  the  corporate 
interest,  and  that  he  could  not  perform  that  duty  Avhile  con- 
tracting with  it  in  his  own  behalf,  or  if  by  possibility  his  own 
interest  was  consistent  with  the  best  interest  of  the  company 
in  so  contracting,  yet,  so  insidious  are  the  promptings  of  self- 
ishness and  so  great  is  the  danger,  that  it  will  over-ride  duty 
when  brought  into  conflict  with  it,  that  sound  policy  requires 
that  such  contracts  should  not  be  enforced  or  regarded.  After 
an  examination  of  all  the  cases  cited,  and  such  others  as  I 
have  found,  and  a  careful  consideration  of  the  principle  and 
the  results  of  regarding  and  of  disregarding  it,  I  have  come 
to  the  conviction  that  the  true  legal  rule  is,  that  such  a  con- 
tract is  not  void,  but  voidable,  to  be  avoided  at  the  option  of 
the  cestui  que  trust,  exercised  within  a  reasonable  time.  I  can 
see  no  further  safe  modification  or  relaxation  of  the  principle 
than  this.  A  director  of  a  corporation  may  have  rights  not 
arising  out  of  express  contract — such  as  the  righi  to  pass  over 
its  railroad,  or  transport  his  goods  over  its  canal,  on  paying 
reasonable  tolls,  or  to  have  money  which  he  has  loaned  it 
repaid  to  him ;  but  where  the  right  is  one  which  must  stand, 
if  at  all,  upon  an  express  contract,  and  which  does  not  arise 
by  operation  or  implication  of  law,  then  he  shall  not  hold  it 
against  the  will  of  his  cestui  que  trust;  for  in  the  very  bar- 
gain which  gave  rise  to  it,  in  which  he  should  have  kept  in 
view  the  interest  of  that  cestui  que  trust,  there  intervened 
before  his  eyes  the  opposing  interest  of  himself.  The  vice 
which  inheres  in  the  judgment  of  a  judge  in  his  own  cause, 
contaminates  the  contract ;  the  mind  of  the  director  or  trustee 
is  the  forum  in  which  he  and  his  cestui  que  trust  are  urging 
their  rival  claims,  and  -when  his  opposing  litigant  appeals 
from  the  judgment  there  pronounced,  that  judgment  must  fall. 
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It  matters  not  that  the  contract  seems  a  fair  one.  Fraud  is 
too  cunning;  and  evasive  for  courts  to  establish  a  rule  that 
invites  its  presence.  There  may  be  isolated  cases  in  which 
the  trustee  is  willing  to  make  a  contract  on  more  favorable 
terms  for  the  cestui  que  trust  than  any  one  else,  but  the  oppor- 
tunities for  self-advancement,  at  the  expense  of  those  whose 
concerns  he  has  in  charge,  and  under  circumstances  where 
concealment  is  easy,  are  so  much  more  numerous  than  these 
isolated  cases,  that  in  declaring  a  rule  the  latter  are  not  worthy 
of  consideration.  Nor  is  it  proper  for  one  of  a  board  of 
directors  to  support  his  contract  with  his  company,  upon  the 
ground  that  he  abstained  from  participating  as  director  in  the 
negotiations  for  and  final  adoption  of  the  bargain  by  his 
co-directors,  the  very  words  in  which  he  asserts  his  right 
declare  his  wrong ;  he  ought  to  have  participated,  and  in  the 
interest  of  the  stockholders,  and  if  he  did  not,  and  they  have 
thereby  suffered  loss,  of  which  they  shall  be  the  judges,  he 
must  restore  the  rights  he  has  obtained — he  must  hold  against 
them  no  advantage  that  he  has  got  through  neglect  of  his 
duty  towards  them.  Many  authorities  exemplifying  the  rule 
may  be  found.     I  cite  a  few  only — 

York  Building  Ass.  v.  Mackenzie,  8  Bro.  P.  C,  42  of  Ap- 
pendix— 1  Cr.  &  Stew.  378 ;  Aberdeen  Railway  Co.  v.  Blaikie, 
1  Macq.  461 ;  The  York  &  M.  K  R.  Co.  v.  Hudson,  1& 
Beav.  4:S5 ;  .Mulford  v.  Minch,  3  Stockt.  16;  Davoue  v.  Fan- 
ning, 2  Johns.  Ch.  252 ;  Cumberland  Coal  &  Iron  Co.  v. 
Sherman  et  al.,  30  Barb.  553 ;  Gardner  v.  Ogden  et  al.,  22 
N.  Y.  327 ;  Butts  v.  Wood,  37  N.  F.  317 ;  Michoud  et  al,  v. 
Girod  et  al.,  4  How.  503. 

The  application  of  the  rule  is  most  frequent  in  the  relations 
between  vendor  and  purchaser,  but  its  reason  and  force  extend 
to  all  agents  and  trustees,  public  and  private.  It  has  not 
always  presented  itself  to  the  minds  of  judges  in  its  full  scope. 
At  times  they  have  been  seduced  into  listening  to  suggestions 
that  the  circumstances  of  the  special  case  showed  the  absence 
of  fraud  and  over-reaching.  At  other  times,  they  have  inti- 
mated that  the  cestui  que  trust  must  seek  his  relief  in  equity  ; 
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but  the  strongest  intellects  have  enunciated  the  rule  with  its 
utmost  vigor,  and  in  its  broadest  extent. 

The  qualification,  however,  which  the  rule  undoubtedly 
has,  saves  the  case  before  us  from  its  operation.  The  cestui 
que  trust  of  the  defendant  director  was  not  the  plaintiiF,  but 
the  Morris  Canal  and  Banking  Company.  The  right  of 
avoidance  was  one  M'hich  belonged  to  that  company  and  its 
stockholders,  and  not  to  the  plaintiff.  The  act  of  1871,  em- 
powering the  canal  company  to  lease,  only  authorized  it  to 
lease  the  canal,  with  its  boats,  property,  works,  appurtenances, 
and  franchises ;  and  under  this  power,  it  could  scarcely  trans- 
fer so  peculiarly  personal  a  privilege  as  this  option  to  avoid 
a  contract.  JSTor  would  a  transfer  of  the  contract,  and  all  of 
the  canal  company's  rights  under  it,  carry  this  right  of  choice ; 
for  that  does  not  spring  out  of  the  contract,  but  out  of  the 
fiduciary  relation  existing  between  the  parties  at  the  time  the 
contract  was  made.  And,  moreover,  the  case  shows  that, 
after  the  lease  to  the  plaintiff,  and  during  all  the  time  in 
which  it  is  claimed  the  tolls  sued  for  were  accruing,  the  plain- 
tiff dealt  with  the  defendants  oh  the  basis  of  the  binding  effi- 
cacy of  the  contract. 

I  conclude,  therefore,  that  there  appears  before  us  no  reason 
for  refusing  to  give  to  this  contract  that  force  to  which  our 
construction  of  its  terms  entitles  it,  and  that,  upon  the  case 
before  us,  judgment  should  be  rendered  for  the  defendants 
below,  the  plaintiffs  in  error. 

For  affinnance — Reed,  Woodhull — 2. 

For  reversal — The.  Chaxcelloe,  Dixox,  Knapp,  Clem- 
ent, DoDD,  Green,  LathpvOp,  Wales — 8. 

Cited  in  First  Nat.  Bank  v.  Christopher,  11  Vr.  439;  Gardner  y.  But- 
ler, 3  Stew.  709 ;  Elkins  v.  Camden  and  Atlantic  R.  B.  Co.,  9  Slew.  470 ; 
Marshall  v.  Corson,  11  Stew.  257. 
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THE  DELAWARE,  LACKAWANNA  AND  WESTERN  RAIL- 
ROAD, PLAINTIFFS  IN  ERROR,  v.  TOFFEY  &  HERTOG, 
DEFENDANTS  IN   ERROR. 

1.  If  a  verdict  be  faulty,  the  court  in  error  may  permit  the  case  to  stand 
over  even  after  argument,  to  afford  an  opportunity  for  amendment  in 
the  court  below. 

2.  If  the  defect  in  the  record  be  in  mere  matter  of  form,  it  may  be 
amended  without  the  intervention  of  the  court  below. 

3.  If  the  point  on  which  the  verdict  is  given  be  so  uncertain  that  it  can- 
not be  clearly  ascertained  whetlier  the  jury  meant  to  find  the  issue  or 
not,  it  cannot  be  helped  by  intendment.  But  if  the  point  in  issue  can 
be  collected  from  the  finding  of  the  jury,  and  there  is  no  difficulty  in 
ascertaining  what  the  jury  must  have  intended,  judgment  will  be  en- 
tered without  remitting  the  postea  to  the  judge  who  tried  the  case  for 
amendment. 

4.  In  an  action  for  injuries  resulting  from  the  negligence  of  the  defend- 
ant, a  nonsuit  is  only  proper  when,  on  the  plaintifTs'  own  showing,  it 
clearly  appears  that  he  contributed,  by  his  own  carelessness,  to  the 
accident  from  which  he  received  the  injury. 

5.  As  a  general  rule,  a  railroad  company  is  not  bound  to  keep  a  flagman 
at  the  intersections  of  its  road  with  public  highways,  but  where,  by 
reason  of  the  extraordinary  danger  arising  from  the  location  of  the 
track,  a  flagman  is  required,  or  the  company  relies  on  the  presence  of 
a  flagman  to  negative  negligence  on  their  part  in  the  running  of  trains, 
whether  the  conduct  of  the  flagman  was  proper  or  not,  is  a  question 
depending  on  the  circumstances  of  each  case. 


On  writ  of  error  to  the  Hudson  Circuit. 

For  the  plaintiffs  in  error,  /.  Vanatta,  Attorney-General.. 

For  the  defendants  in  error,  31.  T.  Newhold. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J,  The  defendants  in  error,  as  plaintiffs  below,, 
sued  to  recover  the  value  of  a  horse  and  wagon,  which  were 
destroyed  by  being  struck  by  the  engine  of  the  plaintiffs  in 
error,  at  the  crossing  of  their  railroad  over  Grove  street.  The 
cause  was  tried  in  the  Hudson  Circuit,  and  resulted  in  a  ver- 
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diet  for  the  plaintiffs  below,  ou  which  this  writ  of  error  was 
brought. 

The  first  error  assigned  is  upon  the  form  of  the  verdict. 
The  declaration  was  in  case ;  plea,  not  guilty  ;  verdict,  "  that 
the  said  defendant  did  undertake  and  promise,  in  manner  and 
form  as  the  said  plaintiffs  hath  above  thereof  complained 
against  them,  and  they  assess  the  damages  of  the  plaintiffs, 
by  reason  of  the  premises,  to  $295,  over  and  above  their 
costs,"  &c. 

If  a  verdict  be  faulty,  the  court  in  error  may  permit  the 
case  to  stand  over,  even  after  argument,  to  afford  an  oppor- 
tunity for  an  amendment  in  the  court  below.  The  amend- 
ment having  been  made,  and  diminution  of  the  recoi'd  being 
alleged,  a  certiorari  will  issue  to  bring  up  the  record  a.s 
amended,  and  the  case  will  be  heard  on  the  record  as  amended. 
Mcllish  V.  Richardson,  1  CI.  &  Fin.  224 ;  8.  C.  in  Common 
Pleas,  3  Bing.  334 ;  lb.  346  ;  and  in  King's  Bench  on  error 
to  the  Common  Pleas,  7  B.  &  C.  Sid ;  Gregory  v.  Puke  of 
Brunswick,  2  H.  of  L.  Cas.  415  ;  Apgar  v.  Hiler,  4  Zab.  808. 
Whether  this  course  shall  be  pursued,  is  within  the  discretion 
of  the  court  in  error,  upon  the  circumstances  of  the  particular 
case.  If  the  defect  in  the  record  be  in  mere  matter  of  form, 
it  may  be  amended  without  the  intei'vention  of  the  court  below. 
Hooper  v.  Lane,  6  H.  of  L.  Cas.  443.  That  in  the  case  last  ' 
cited,  the  amendment  was  considered  witliin  the  power  of  the 
court,  independently  of  the  common  law  procedure  act  of 
1852,  is  apparent  from  the  opinions  of  the  judges. 

In  this  case  the  verdict,  as  entered  on  the  record,  is  informal. 
It  is  not,  in  terms,  responsive  to  the  issue. 

In  Foster  v.  Jackson,  it  "was  held  by  Lord  Chief  Justice 
Hobart  "  that  howsoever  the  verdict  seemed  to  stray,  and 
conclude  not  formally  or  punctually  unto  the  issue,  so  as  you 
cannot  find  the  words  of  the  issue  in  the  verdict,  yet  if  a  ver- 
dict may  be  concluded  out  of  it  to  the  point  in  issue,  the 
court  shall  work  it  into  form  and  make  it  serve."  Hob.  54. 
This  case  was  decided  in  1613,  before  the  statute  of  amend- 
ments of  16  and  17  Car.  II.     It  has  frequently  been  cited  on 
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this  point,  and  uniformly  approved.  Middleton  v.  Quigley, 
7  Halst.  354;  PkilUps  v.  Kent,  3  Zab.  155;  Browning  v. 
Skillman,  4  Za6.  352;  Stewart  v.  Fitch,  2  Froo?7i  17. 

In  HaivJcs  v.  Crofton,  2  jBwj^r.  698,  on  error  upon  a  judg- 
ment of  the  King's  Bench  in  Ireland,  to  a  count  in  trespass 
vi  et  armis,  alleging  special  damages,  the  defendant  pleaded 
not  guilty  as  to  vi  et  armis,  on  which  issue  was  joined ;  and 
as  to  the  special  damages  son  assault ;  to  which  plaintiff  re- 
plied de  injuria.  Upon  the  trial  of  these  issues,  the  verdict 
was  that  the  defendant  was  "  guilty  of  the  trespass  within 
written,'''  with  an  assessment  of  damages  for  £580.  On  error 
assigned,  that  as  to  the  material  issue  there  was  no  finding 
by  the  jury,  the  court  held  that  there  was  on  the  face  of  the 
record  a  substantial  finding,  though  irregular  and  faulty  in 
form,  and  affirmed  the  judgment.  Lord  Mansfield  said  that 
"  the  principle  is  just  and  true,  that  where  the  intention  of 
the  jury  is  manifest  and  beyond  doubt,  the  court  will  set 
right  matters  of  form  and  the  mere  act  of  the  clerk,"  and 
Denison,  J.,  cited  a  dictum  of  Lord  Hardwicke,  "  that  ver- 
dicts are  not  to  be  taken  strictly  without  pleadings,  but  the 
court  will  collect  the  meaning  of  the  jury,  if  they  gave  such 
a  verdict,  that  the  court  can  understand  them."  In  Thomp- 
son V.  Button,  14  Johns.  84,  in  replevin,  the  defendant 
pleaded  :  1.  Non  cepit.  2.  An  avowry  that  the  goods  were 
the  property  of  one  W.,  and  were  taken  as  his  property  by 
the  defendant  as  constable,  &c.  Issue  was  then  taken  on 
these  pleas,  and  on  the  issue  of  non  cepit,  the  jury  found  a 
verdict  for  the  plaintiff,  and  assessed  damages  at  six  cents. 
Nothing  Avas  said  in  the  record  as  to  the  issue  joined  on  the 
avowry.  On  error  the  judgment  was  affirmed,  the  court 
saying  that  "  it  was  very  evident  that  the  jury  would  not  have 
found  the  defendant  guilty  upon  the  general  issue,  if  he  had 
made  out  his  justification  according  to  the  avowry.  The 
intention  of  the  jury  cannot,  therefore,  be  mistaken,  and  the 
omission  to  enter  a  verdict,  applicable  particularly  to  the 
second  issue,  is  mere  matter  of  form." 

If  the  point  on  which  the  verdict  is  given  be  so  uncertain 
that  it  cannot  be  clearly  ascertained  whether  the  jury  meant 
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to  find  the  issue  or  not,  it  cannot  be  helped  by  intendment. 
Stearns  in  Error -v.  Barrett,  1  Mason  170.  But  if  the  point 
in  issue  can  be  collected  from  the  finding  of  the  jury,  and 
there  is  no  difficulty  in  ascertaining  what  the  jury  must  have 
intended,  judgment  will  be  entered  without  remitting  the 
postea  to  the  judge  who  tried  the  case,  for  amendment.  Phil- 
lips V.  Kent,  3  Zab.  155-158. 

In  the  present  case  the  plaintiffs,  in  both  counts  of  their 
declaration,  charge  negligence  on  the  part  of  the  defendants 
and  their  agents  in  crossing  the  street  with  their  train  at  the 
time  of  the  injury.  The  allegations  in  the  two  counts  vary 
only  in  the  particulars  of  the  negligence  complained  of.  The 
only  plea  was  the  general  issue  to  the  whole  declaration.  The 
single  issue  made  by  the  pleadings  was  wdiether  the  defend- 
ants were  negligent  or  in  default  in  the  premises. 

The  bills  of  exception  have  put  the  evidence  and  the 
charge  of  the  court  entire  upon  the  record.  We  have  before 
us  in  the  record  everything  which  was  before  the  judge  by 
whom  the  cause  was  tried.  The  matters  contained  therein 
are  sufficient  to  justify  him  in  amending  the  record,  to  make 
the  verdict  conform  to  the  issue.  Whether  this  court  cannot 
amend  under  the  provisions  of  the  forty-sixth  section  of  the- 
Practice  Act  of  1855,  (Revision,  Practice  of  Law,  §  138,)  it  is 
not  necessary  at  this  time  to  decide.  It  is  sufficient  for  pres- 
ent purposes  that  the  intention  of  the  jury,  in  the  language 
of  the  verdict  as  it  stands  on  the  record,  is  entirely  free  from 
doubt.  That  they  intended  a  finding  against  the  defendant,. 
and  in  favor  of  the  plaintiff,  is  manifest  not  only  from  the 
language  of  the  verdict,  but  also  from  the  damages  assessed. 
To  reach  that  conclusion  they  must  necessarily  have  deter- 
mined the  only  issue  in  the  cause  adversely  to  the  defendants. 
Their  error  was  only  in  the  matter  of  form. 

The  second  error  assigned  is  upon  the  refusal  of  the  court 
to  nonsuit.  The  ground  on  which  the  judge  was  asked  to 
nonsuit  was,  that  the  plaintiffs'  driver  did  not  exercise  rea- 
sonable care  in  approaching  the  railroad  crossing,  and  that, 
by  his  negligence,  he  had  contributed  to  the  injury. 

In  an  action  for  injuries  resulting  from,  the  negligence  of  a 
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defendant,  if,  when  the  plaintiff  rests  his  case,  it  shall  appear, 
by  the  evidence  he  has  produced,  that  his  own  negligence  con- 
tributed to  the  injury,  it  is  the  duty  of  the  court  to  nonsuit, 
and  in  such  cases  error  will  lie  for  a  refusal  to  nonsuit.  New 
Jersey  Express  Co.  v.  Nichols,  4  Vroom  434.  But  a  nonsuit 
is  only  proper  where,  on  the  plaintiff's  own  showing,  it  clearly 
appears  that  he  contributed,  by  his  own  carelessness,  to  the  ac- 
cident from  which  he  received  the  injury.  If  the  evidence  is 
open  to  fair  debate,  and  leaves  the  mind  in  a  state  of  some 
doubt  on  this  subject,  the  case  should  not  be  withdrawn  from 
the  jury.  Penna.  R.  R.  Co.  v.  Matthews,  7  Vroom  531 ;  The 
N  J.  R.  R.  Co.  V.  West,  4  76.  430 ;  The  C.  R.  R.  Co.  v. 
Moore,  4  Zah.  824.  The  driver  testified  that  after  he  turned 
out  of  Newark  avenue  into  Grove  street,  he  stopped  his  horse 
about  forty  feet  from  the  track  ;  that  he  stopped  to  see  if  any 
locomotive  was  coming,  because  he  knew  it  was  a  dangerous 
place ;  that  he  looked,  but  could  not  see  anything ;  that  he 
listened,  but  did  not  hear  the  engine  run  or  the  whistle  blown ; 
that  he  looked  straight  ahead ;  that  he  could  not  look  up  or 
down  the  track,  because  there  were  houses  on  the  side.  This 
testimony  was  in  when  the  motion  to  nonsuit  was  made,  and 
there  were  "  no  conceded  or  undisputed  facts  that  showed  that, 
it  could  not  be  true."     The  nonsuit  was  properly  denied. 

The  third  error  assigned  is  upon  the  instructions  to  the  jury 
on  the  same  head.  The  charge  was,  that  the  law  requires  of 
every  one  who  is  approaching  a  railroad  track  to  listen  and  look 
before  he  crosses  ;  that  he  must  look  each  way  just  so  far  as  it 
is  practicable  for  him  to  do.  If  it  be  practicable  to  see  up  and 
down  the  track,  he  is  bound  to  look,  but  if  he  could  not  see, 
the  duty  to  look,  of  course,  is  not  required  of  him.  That  if 
the  driver  discovered  the  approaching  train,  it  was  his  duty  to 
stop  until  it  passed,  but  if  he  did  not  discover  the  train,  as 
perhaps  he  did  not,  then  the  question  was  still  open  whether 
he  exercised  common  care  or  not.  These  instructions  were 
given  in  view  of  the  testimony  of  obstructions  in  the  way  of 
vision  down  the  track  in  the  direction  fi*om  which  the  engine 
approached.     The  judge  had  also,  in  the  course  of  his  charge. 

Vol.  IX.  2  L 
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declared  it  to  be  settled  law,  "  that  a  person  approaching  a  rail- 
road track  mnst  use  his  eyes  and  ears,  and  exercise  the  caution 
of  a  reasonably  prudent  man,"  and  had  instructed  the  jury 
that  if  the  driver,  on  this  occasion,  omitted  such  precaution, 
the  plaintiff  could  not  recover.  The  charge  on  this  subject 
Tvas  in  all  respects  correct.  The  fourth  error  assigned  is  upon 
the  refusal  to  charge  that  "  as  a  matter  of  law,  it  was  the  flag- 
man's duty  to  signal  the  driver  of  the  cart,  without  moving 
from  his  position  between  tracks  to  lay  hold  of  the  horse  to 
stop  him."  There  was  no  error  in  refusing  to  make  this 
charge.  As  a  general  rule,  a  railroad  company  is  not  bound 
fto  keep  a  flagman  at  the  intersections  of  its  road  with  public 
Ihighways.  Penna.  R.  R.  Co.  v.  Matthews,  7  Vroom  531. 
"Where,  by  reason  of  extraordinary  danger  arising  from  the 
location  of  the  track,  a  flagman  is  required,  or  the  company 
relies  on  the  presence  of  a  flagman  to  negative  negligence  on 
their  part  in  the  running  of  the  train,  whether  the  conduct  of 
the  flagman  was  proper  or  not,  is  a  question  depending  on  the 
"Circumstances  of  each  case.  It  is,  therefore,  obviously  a  ques- 
iiiow  of  fact  for  the  jury,  and  not  of  law  for  the  court.  A 
judge  may  make  such  comments  upon  the  testimony  as  he 
.thinks  necessary  or  proper  for  the  direction  of  the  jury  in  de- 
termining the  questions  of  fact  which  it  is  their  province  to 
■determine,  but  he  is  not  bound  to  do  so.  The  matter  is  en- 
tirely one  of  judicial  discretion,  which  is  not  subject  to  review 
in  error.     Brucli  v.  Carter,  3  Vroom  554. 

There  is  no  error  in  the  proceedings  below,  and  the  judg- 
ment should  be  affirmed. 

For  affirmance — The  Chancelloe,  Chief  Justice, 
Dalrimple,  Depue,  Dixon,  Knapp,  Reed,  Scudder, 
Tan  Syckel,  Woodhull,  Clement,  Dodd,  Green, 
XiATHROP,  Lilly,  Wales — 16. 

For  reversal — None. 


Cited  in  Oerhab  v.  White,  11  Vr.  243;  Lindauer  v.  Teeter,  12  Vr.  257  ; 
Fenna.  B  B  Co.  v.-Bighier,  13  Vr.  183;  Dudley  v.  Ferry  Co.,  16  Vr.  371 ; 
2f.  Y.,  L.  E.  <£•  W.  B.  Co.  v.  Sleinbrenner,  18  Vr.  162;  Bleeker's  Ex'r  v.  Be- 
^aiver,  3  Stew.  244. 
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ELISHA  EUCKMAN,   PLAINTIFF    IN    ERROR,    v.    WILLIAM 
BERGHOLZ,  DEFENDANT  IN  ERROR. 

1.  In  an  action  brought  by  B.,  an  agent,  to  recover  compensation  from  R. 
for  services  in  selling  real  estate  of  the  latter,  the  defendant  pleaded 
the  general  issue,  and  that,  at  the  time  of  the  sale,  B.  was  interested 
as  a  partner  with  the  purchaser  procured ;  B.  admitted  that  he  had 
acquired  an  interest  in  the  property  after  the  sale,  but  denied  that  he 
had  an  interest  in  it  at  the  time  of  the  sale.  On  the  trial  below,  R. 
offered  evidence  in  respect  to  the  price  received  by  B.  for  his  interest 
in  the  property  at  a  sale  thereof  made  by  the  latter  three  years  after 
the  sale,  for  which  compensation  was  claimed  in  the  suit.  The  evi- 
dence was  offered  for  the  purpose  of  showing  that  B.  was,  at  the  time 
of  the  last  mentioned  sale,  a  partner  in  the  purchase  made  thereat — 
Held,  tnat  the  exclusion  of  the  testimony  was  not  error. 

2.  When  there  is  an  agreement  to  pay  money,  but  no  time  is  limited  for 
the  payment,  interest  is  payable  from  the  time  when  the  money  be- 
comes due. 

3.  When  an  agent  has  been  employed  to  sell  land  at  no  fixed  rate  of 
compensation,  the  jury  are  to  fix  the  value  of  his  services  in  the  prem- 
ises from  the  work  done,  and  in  fixing  the  amount,  the  amount  usually 
paid  professional  land  brokers  for  such  services,  may  be  taken  into 
consideration. 


In  error. 

This  case  was  tried  before  Justice  Reed  and  a  jury,  at  the 
April  Term,  1875,  of  the  Bergen  Circuit.  A  verdict  having 
been  rendered  for  the  plaintiff,  and  judgment  entered  thereon, 
a  writ  of  error  was  brought  to  this  court. 

For  the  plaintiff  in  error,  /.  Vanatta,  Attorney-General. 

For  the  defendant  in  error,  Cortlandt  Parker. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  The  writ  of  error  brings  up  again 
the  record  in  this  cause  which  was  before  us  at  March  Term, 
1874,  {Riichnan  v.  Bergholz,  8  Vroom  437,)  with  the  proceed- 
ings and  verdict  upon  the  trial  which  subsequently  took  place 


532       COURT  OF  ERROES  AND  APPEALS. 

Euckman  v.  Bergholz. 

in  pursuance  of  the  venire  de  novo  tlieu  ordered.  The  action 
is  assumpsit,  brought  to  recover  compensation  for  the  sale,  by 
Bergholz,  as  agent  for  Ruckman,  for  certain  land  of  the  latter. 
The  defendant  pleaded  the  general  issue,  and  that,  at  the  time 
of  making  the  sale  in  respect  of  which  the  compensation  is 
claimed,  Bergholz  was  interested  as  a  j)artner  with  the  pur- 
chaser he  procured.  The  verdict  is  in  favor  of  the  plaintiff. 
Ruckman  assigns  thirteen  errors.  Those  which  are  relied  on 
are  the  following :  The  alleged  exclusion  of  evidence  offered 
by  Ruckman  as  to  the  price  received  by  Bergholz  for  his  in- 
terest in  the  property,  which  interest  he  claimed  to  have 
acquired  after  the  sale  made  by  him  as  agent  of  Ruckman ; 
the  refusal  to  charge  that  Bergholz,  if  entitled  to  recover,  was 
not  entitled  to  recover  interest,  except  from  the  time  of  the 
commencement  of  the  suit ;  the  refusal  to  charge  that  the  first 
contract  of  employment  between  the  parties,  which  was  for 
a  commission  of  two  and  a-half  per  cent,  on  the  price  of  the 
property,  if  sold  at  the  price  then  fixed — .^225  an  acre — was 
abandoned,  when,  as  Bergholz  alleged,  a  subsequent  agree- 
ment to  pay  him  five  per  cent.,  in  case  he  should  find  a  pur- 
chaser at  $275  an  acre  was  made,  and  that,  if  the  jury  should 
find  that  such  subsequent  agreement  was  not,  in  fact,  made,, 
they  should  find  a  verdict  in  favor  of  Ruckman  ;  the  refusal 
to  charge  that  Bergholz,  who  was  not  pursuing  the  business 
of  a  land  broker  or  real  estate  agent,  could  not  reasonably  or 
justly  be  allowed  the  commissions  usually  allov/ed  to  such 
agents  or  brokers,  and  the  refusal  to  admit  evidence  that 
Bergholz  had  no  license  as  a  land  broker  or  real  estate  agent 
from  the  United  States  government,  and  liad  paid  no  tax  as 
such  to  that  government. 

As  to  the  alleged  exclusion  of  evidence  in  respect  to  the 
price  received  by  Bergholz  for  his  interest  in  the  property : 
This  evidence  was  offered  for  the  purpose  of  showing  that  he 
was,  at  the  time  of  the  sale,  a  partner  with  the  purchaser  in 
the  purchase.  Evidence  as  to  his  interest  in  the  property,  at 
the  time  when  he  acquired  it,  and  its  value  at  that  time,  was 
admitted,  but  evidence  as  to  what  he  i-eceived  for  it  when  he 
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sold  it,  which  was  three  years  after  the  sale  by  him  as  agent 
of  Ruckman,  was  rejected,  except  as  the  fact  appeared  by  the 
-consideration  expressed  in  the  instrument  of  assignment  by 
which  he  conveyed  away  his  interest  on  the  sale  thereof. 
That  instrument  was  received  in  evidence.  No  evidence  as 
to  the  fact  or  extent  of  his  interest  in  the  property,  at  the  time 
-of  the  sale  by  him  as  agent  of  Ruckman,  or  as  to  the  value 
of  that  interest  at  that  time,  was  excluded.  The  exclusion 
complained  of  in  this  connection,  was  of  evidence  of  the  price 
he  received  for  it  on  a  sale  made  three  years  afterwards.  So 
far  as  the  price  was  shown  by  the  instrument  of  assignment, 
the  evidence  was  admitted.  Ruckman  desired  to  go  further, 
and  show  by  evidence  de  hor^s  the  assignment,  what  that  price 
actually  was.  There  was  no  error  in  refusing  to  permit  him 
to  do  so.  The  price  at  which  he  sold  his  interest  in  1871, 
would  not  be  even  presumptive  evidence  of  the  value  of  the 
interest  in  1868,  and  it  was  clearly  within  the  discretion  of 
the  judge  to  reject  the  proffered  testimony. 

As  to  the  error  assigned,  on  the  refusal  to  charge  that 
Bero-holz,  if  entitled  to  recover,  was  entitled  to  interest  only 
from  the  time  of  the  commencement  of  the  suit,  it  is  enough  to 
say  that  it  is  in  accordance  with  the  opinion  of  this  court  in 
this  cause  on  the  former  writ  of  error.  The  case,  as  presented 
to  us  now,  differs  in  no  wise  in  this  respect  from  the  case  as  it 
then  appeared.  It  was  there  held  that  Bergholz  was  entitled 
.  to  his  money  as  soon  as  it  had  been  earned — that  is,  that  he 
was  entitled  to  it  as  soon  as  the  contract  between  the  purchaser 
and  Ruckman  was  signed,  and  that  he  was  entitled  to  interest 
upon  it  in  this  suit  from  that  time.  The  general  rule  is  that 
where  there  is  an  agreement  to  pay  money,  but  no  time  is 
limited  for  the  payment,  interest  is  payable  from  the  time 
when  the  money  becomes  due.  Scudder  v.  Morris,  2  Penn. 
419;  Rogers  x' Colt,  1  Zab.  18;  3Ietler  v.  E.  &  A.  R.  H. 
Co.,  8  Vroom  222 ;  Selleck  v.  French,  1  Am.  Lead.  Cas.  500. 
There  may  be  circumstances  which  will  render  the  application 
of  the  rule  inequitable,  and  by  which  it  will  be  controlled, 
but  it  does  not  appear  that  in  this  case  the  attention  of  the 
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judge  was  called  to  any  such  circumstances.     There  was  no 
error  in  the  refusal  under  consideration. 

The  refusal  to  charge  that  if  the  jury  were  satisfied  that  the 
agreement  testified  to  by  Bergholz,  for  a  commission  of  five 
per  cent,  on  the  sale  of  the  property  at  $275  an  acre,  was  not, 
in  fact,  made,  they  should  find  a  verdict  in  favor  of  Ruckman, 
was  not  an  error.  The  position  of  the  plaintiff  in  error  on  this 
point  is,  that  Bergholz,  by  testifying  that  such  an  agreement 
was  made,  testified  in  effect  to  the  abandonment  of  the  original 
agreement  for  two  and  a-half  per  cent,  on  the  price  of  $225 
an  acre,  and  that  if  the  agreement  for  five  per  cent,  was  not,, 
in  fact,  made,,  he,  for  his  falsehood,  should  have  been  denied 
a  recovery  in  the  suit.  Otherwise  stated,  the  request  was, 
substantially,  that  the  judge  should  declare,  as  matter  of  law, 
that  if  Bergholz  had  testified  untruly  in  reference  to  the  sub- 
sequent agreement,  he  should  be  punished  in  the  verdict  by 
forfeiture  of  his  entire  claim  in  suit.  The  proposition  needs 
only  to  be  stated  to  make  manifest  its  infirmity.  The  proof 
of  the  original  agreement  did  not  rest  on  the  testimony  of 
Bergholz  alone.  There  was  corroboration  of  his  testimony 
as  to  that  agreement,  and,  therefore,  if  Bergholz  was  mistaken 
as  to  the  terms  of  the  subsequent  agreement,  there  was  still 
proof  of  the  original  agreement.  Besides,  the  subsequent 
agreement  did  not,  necessarily,  supersede  the  original  one. 
It  was  merely  for  a  higher  commission  on  a  higher  price^ 
Clearly,  there  was  no  error  in  the  refusal  under  consideration. 

Nor  was  there  error  in  the  refusal  to  charge  that  Bergholz, 
who  was  not  a  land  agent  or  real  estate  broker,  was  not 
entitled  to  the  commissions  usually  allowed  to  such  agents  or 
brokers.  The  charge  on  this  subject  was,  that  if  the  jury 
should  find  a  general  employment,  with  no  rate  of  compensa- 
tion mentioned,  then  they  would  find  the  amount  which  the- 
labor  and  services  of  Bergholz  in  causing  and  procuring  a  sale 
were  reasonably  worth,  and  that  in  estimating  the  value  of  such 
labor  and  services,  they  must  not  consider  Bergholz  a  profes- 
sional broker ;  that  the  employment  of  Bergholz  by  Ruck- 
man  under  those  circumstances  would  raise  no  implied  promise 
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to  pay  aDy  ordinary  rate  of  commissions,  and  the  jury  were, 
therefore,  not  to  take  the  ordinary  rate  of  commissions  pay- 
able to  brokers  as  conckisive  of  the  amount  which  Bero-holz 
Avould  be  entitled  to,  but  that  rate  might  be  considered  with 
other  evidence  and  circumstances  in  making  up  the  verdict  as 
to  the  actual  value  of  the  labor  and  services  of  Bergholz,  con- 
sidering him  as  an  ordinary  agent.  There  was  no  warrant  for 
a  charge  that  the  jury  should,  if  they  found  that  Bergholz 
was  entitled  to  recover,  find  an  amount  of  comjDensation  less 
than  that  usually  allowed  to  professional  land  brokers  or  real 
estate  agents  for  the  like  services.  They  were,  indeed,  at 
liberty  to  do  so,  and  so  the  judge  charged.  The  charge  in- 
structed them  that  they  were  not,  if  they  found  that  Bergholz. 
had  been  employed,  but  at  no  fixed  rate  of  compensation,  and 
had  rendered  the  service,  to  assume  that  he  was,  of  course,, 
entitled  to  the  rate  of  compensation  usually  accorded  to  pro- 
fessional land  brokers  or  real  estate  agents,  but  that  they  were 
to  consider  and  determine  the  value  of  his  services  in  the 
premises  from  the  work  done,  and  in  fixing  the  amount,  the 
amount  usually  paid  to  professional  land  brpkers  for  such 
services  might  be  taken  into  consideration. 

The  remaining  assignment  of  error  is  upon  the  refusal  to> 
admit  evidence  of  the  fact  that  Bergholz  had  no  license  frora 
the  United  States  government  as  a  land  broker  or  real  estate 
agent,  and  had  paid  no  revenue  tax  as  such.  In  the  opinion 
of  this  court  before  referred  to,  that  matter  was  considered 
and  adjudged. 

The  judgment  should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  De- 
PUE,  Yan  Syckel,  Woodhull,  Clement,  Dodd,  Lilly^. 
Wales — 9. 

For  reversal — None. 
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MATTHIESSEN  &  WEIGHERS  REFINING  COMPANY,  PLAIN- 
TIFFS IN  ERROR,  V.  McMAHON'S  ADMINISTRATOR,  DE- 
FENDANT IN  ERROR. 

1.  Delivery  to  validate  a  contract  of  sale  under  the  statute  of  frauds,  must 
be  a  delivery  under  the  contract,  and  in  pursuance  of  it. 

2.  A  contract  for  the  sale  of  goods  for  the  price  of  $30,  or  upwards,  by 
parol,  whereby  the  vendor  sells  to  the  purchaser  goods  to  the  value  of 
an  existing  debt  due  from  him  to  the  purchaser  in  payment  tliereof,  is 
not  valid  under  the  statute  of  frauds  ;  there  being  no  delivery  of  the 
goods,  or  any  part  thereof,  and  no  receipt  or  voucher  given,  or  actual 
credit  made  in  discharge  of  the  debt.  Walker  v.  Nussey,  16  M.  &  W. 
302,  approved. 

3.  If  a  contract  for  the  sale  of  goods,  made  by  a  person  alleged  to  be  a 
lunatic,  be  invalid  when  made,  for  non-compliance  with  the  statute  of 
frauds,  and  the  buyer  relies  on  a  subsequent  delivery  to  validate  the 
sale,  a  charge  submitting  to  the  jury  as  the  question  for  determination, 
"  whether  the  seller  was  competent  to  make  the  bargain,  and,  if  so, 
whether  his  competency  continued  so  as  to  enable  him  to  complete 
and  perfect  the  bargain  by  delivery,"  is  correct. 

4.  The  general  rule  is,  that  contracts  with  lunatics  and  insane  persons 
are  invalid,  subject  to  the  qualification  that  a  contract  made  in  good 
faith  with  a  lunatic  for  a  full  consideration,  which  has  been  executed 
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without  knowledge  of  the  insanity,  or  such  information  as  would  lead 
a  prudent  person  to  the  belief  of  the  incapacity,  will  be  sustained. 

5.  The  after-occurring  insanity  of  a  principal  operates,  per  se,  as  a  revo- 
cation or  suspension  of  the  powers  of  his  agent,  except  in  cases  where 
a  consideration  has  been  previously  advanced  in  the  transaction  so 
that  the  power  became  coupled  with  an  interest,  or  where  a  considera- 
tion of  value  is  given  by  a  third  person  dealing  with  the  agent,  relying 
on  his  apparent  authority  in  ignorance  of  the  principal's  incapacity. 

'6.  The  cases  on  the  subject  of  the  validity  of  contracts  with  lunatics 
examined. 


This  was  an  action  of  trover  against  the  plaintiifs  in  error. 
The  cause  was  tried  at  Hudson  Circuit,  and  resulted  in  a 
verdict  for  the  plaintiffs  below.  Judgment  having  been 
-entered  thereon,  this  writ  of  error  was  thereupon  sued  out. 

For  the  plaintiffs  in  error,  R.  Gilchrist. 

Contra,  J.  I/i,nn. 

The  -opinion  of  the  court  was  delivered  by 

Depue,  J.  The  controversy  in  this  case  was  between  the 
administrator  of  McMahon  and  the  Refining  Company  with 
respect  to  the  title  to  certain  property — barrels  and  cooperao-e 
stock. 

The  defendants  claimed  property  in  the  goods  under  an 
alleged  purchase  from  McMahon,  at  an  interview  between 
him  and  the  president  of  the  company  on  the  2d  of  Decem- 
ber, 1871. 

There  was  some  testimony  of  a  sale  of  the  same  property 
to  the  defendant,  negotiated  by  one  Shandly,  under  a  power 
-of  attorney  from  McMahon,  but  as  the  title  relied  on  at  the 
trial  was  mainly  under  the  agreement  of  the  2d  of  December, 
and  as  the  questions  raised  by  the  bill  of  exceptions  are  com- 
mon to  both  transactions,  the  case  will  be  treated  in  respect 
to  the  agreement  entered  into  at  that  time. 

At  the  time  of  the  interview  of  the  2d  of  December,  Mc- 
Mahon was  indebted  to  the  company  in  the  sum  of  about 
$11,000.     It  will  be  assumed  that  a  bargain  was  then  con- 


538   COURT  OF  ERRORS  AND  APPEALS. 

Matthiessen  &  Weichers  Kefining  Co.  v.  McMahon's  Adm'r. 

eluded  that  McMahon  should  sell  the  goods  to  the  company 
in  payment  of  his  indebtedness,  and  that  the  property  in 
them  should  pass  to  the  company  immediately. 

No  note  or  memorandum  of  the  contract  of  sale  in  writing 
was  made  and  signed ;  but  it  was  contended  by  the  defendant 
that  the  requirements  of  the  statute  of  frauds  had  been  com- 
plied with  by  a  delivery  and  acceptance  of  the  goods,  or  pay- 
ment of  the  contract  price  within  the  meaning  of  the  statute. 

Exceptions  were  taken  to  the  charge  of  the  court  on  both 
these  points. 

First.  The  goods  which  were  the  subject  matter  of  the  con- 
tract were,  in  fact,  delivered  to  the  defendants  by  Shandly  as 
agent  of  McMahon,  between  the  27th  of  December  and  the 
5th  of  the  succeeding  January. 

The  judge  charged  the  jury  that  a  delivery  to  validate  a 
contract  within  the  statute  of  frauds  must  be  a  delivery  under 
the  contract,  and  in  pursuance  of  it.  This  instruction  was 
correct.  Delivery  and  acceptance  of  the  goods  sold,  or  some 
part  of  them,  or  part  payment  of  the  contract  price,  whether 
at  the  time  of  making  the  contract,  or  subsequently,  are  the 
acts  of  part  performance,  which  are  prescribed  by  the  statute 
as  necessary  to  the  validity  of  a  contract  of  which  no  written 
evidence  has  been  provided.  To  have  this  effect  the  delivery 
and  acceptance,  or  payment,  must  obviously  be  referable  to, 
and  be  in  part  execution  of  the  contract  which  is  thereby  to 
be  made  valid.     Brown  on  Frauds,  §  326. 

Second.  There  was  no  proof  that  any  receipt  or  voucher  in 
discharge  of  McMahon'3  indebtedness  was  given,  or  any  entry 
of  payment  made  in  the  defendant's  books.  In  the  absence 
of  such  testimony  the  judge  charged  that  there  was  no  evi- 
dence of  earnest  given  or  part  payment  to  take  the  case  out 
of  the  operation  of  the  statute  of  frauds. 

The  evidence  in  the  cause,  the  request  to  charge,  and  the 
charge  as  given,  present  the  question,  whether  an  agreement 
in  parol  by  the  seller  to  sell,  and  the  buyer  to  buy  goods  to 
the  value  of  an  existing  debt,  and  thereby  satisfy  and  pay  the 
debt  is  a  valid  sale  within  the  statute,  though  there  be  no 
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delivery  of  the  goods,  and  no  receipt  or  voucher  be  given  a& 
evidence  of  the  discharge  of  the  indebtedness. 

The  charge  of  the  judge  was  in  accordance  with  the  decision 
of  the  Court  of  Exchequer,  in  Walker  v.  Nussey,  16  31.  &  W^ 
302,  in  which  it  was  held  that  an  agreement  to  purchase, 
where  it  was  part  of  the  contract  of  sale  that  a  debt  due  from 
the  seller  was  to  be  part  payment  of  the  price,  was  not  in 
compliance  with  the  statute,  no  receipt  being  given,  or  actual 
credit  made  in  discharge  of  the  debt. 

It  was  contended  that  the  doctrine  of  Walker  v.  Nussey  has 
been  overruled  by  the  cases  decided  under  Lord  Tenterden's 
Statute  of  Limitations  Act,  and  also  by  the  numerous  decisions 
to  the  effect  that  where  there  is  mutual  indebtedness,  a  verbal 
agreement  that  one  debt  shall  be  payment  of  the  other,  ope- 
rates as  a  satisfaction. 

None  of  these  cases  are  in  conflict  with  the  decision  in 
Walker  v.  Nussey.  Lord  Tenterden's  act  left  the  effect  of 
payment  as  evidence  of  a  new  promise  as  it  was  before  the 
act  was  passed.  Cleaves  v.  Jones,  6  Exchq.  573.  And  the  fact 
of  a  payment  on  account,  may  be  proved  by  the  oral  admis- 
sion of  the  party,  or  by  any  proper  evidence.  Angel  on  Lim., 
§  244.  In  cases  within  the  statute  of  frauds,  actual  payment,, 
as  a  matter  of  fact,  may  be  proved  by  the  same  kind  of  evi- 
dence. In  the  leading  case  on  the  subject  of  the  extinguish- 
ment of  mutual  debts  by  a  parol  agreement  that  one  shall  be 
payment  of  the  other,  the  principle  on  which  that  effect  is 
given  to  the  agreement  of  the  parties,  is  correctly  stated  by 
Allen,  J.,  to  be,  that  "  the  mutual  promises  are  regarded  as 
the  execution  of  the  accord,  the  satisfaction  of  the  original 
contract  contemplated  by  the  parties,"  which  is  "  not  required 
by  any  law  to  be  in  writing."  Davis  v.  Spencer,  24  N.  Y. 
390.  As  was  said  by  Grover,  J.,  in  commenting  on  this  case, 
this  doctrine  has  no  application  to  the  statute  of  frauds,  for 
the  reason  that  the  statute  makes  void  the  entire  agreement, 
where  there  is  nothing  but  mere  words.  Mather  v.  Allen,  3 
Keyes  492. 
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Walker  v.  Nussey  has  been  adopted  without  dissent  in  the 
text  books.  Benjamin  on  Sales  139  ;  Stoj-y  on  Sales  273,  a; 
1  Ohitty  on  Contracts  564 ;  3  Parsons  on  Contracts  52.  Sub- 
stantially the  same  doctrine  was  held  by  the  Supreme  Court 
of  New  York,  in  a  case  earlier  in  point  of  time,  (^ArtcJier  v. 
Zeh,  5  Hill  200  ;)  and  it  has  been  re-affirmed  in  cases  decided 
since.  Ely  v.  Ormsby,  12  Barb.  570;  Clark  v.  Tucker,  2 
Sandf.  Sup.  Ct.  157  ;  Brakin  v.  Hyde,  32  N.  F.  519  ;  Teed  v. 
Teed,  44  Barb.  96 ;  Mather  v.  Allen,  3  Keyes  492 ;  Walruth 
V.  Ritchie,  5  Lansing  362. 

In  Mather  v.  Allen,  as  decided  in  33  Barb.  543,  an  agree- 
ment of  this  kind  was  held  to  be  in  fulfilment  of  the  statute, 
on  the  ground  that  it  was,  in  fact,  payment  and  extinguish- 
ment of  the  debt.  This  case  was  reversed  in  3  Keyes.  It  is 
true  that  the  debt  so  sought  to  be  dealt  with,  was  a  debt  due 
to  the  agent.  But  that  circumstance  was  not,  in  the  judgment 
of  reversal,  deemed  to  have  any  eifect.  The  reversal  was  on 
the  broad  ground  that  mere  words  will  not  satisfy  the  require- 
ments of  the  statute ;  that,  in  addition  thereto,  some  act  of 
the  parties  is  required,  showing,  by  such  act,  their  assent  to 
the  contract. 

An  effort  was  made  to  distinguish  this  case  from  the  cases 
cited,  in  the  fact  that,  in  some  of  them  at  least,  the  agreement 
that  the  debt  should  be  paid  by  the  goods  sold,  was  not  wholly 
in  prcesenti,  and  it  was  contemplated  by  the  parties  that  some- 
thing should  be  done  in  the  future,  such  as  a  credit  entered, 
or  endorsement  made ;  whereas,  in  the  present  case,  the  testi- 
mony showed  that  the  agreement  was,  that  the  goods  sold 
should  operate  at  once  as  payment,  without  qualification  or 
contingency.  In  Dow  v.  Worthen,  37  Vt.  108,  observations 
to  this  effect  were  made  upon  Walker  v.  Nussey.  I  see  no 
■efficacy  in  this  distinction.  The  principle  which  underlies 
the  cases  cited,  and  on  wdiich  thev  rest  is  that,  where  no 
written  evidence  of  the  contract  is  made,  and  payment  is 
relied  on  as  the  compliance  with  the  statute,  mere  words  are 
not  sufficient ;  some  act  in  part  performance,  or  part  execu- 
tion of  the  contract,  such  as  the  surrender  or  cancellation  of 
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the  evidence  of  the  debt,  or  a  receipt  or  discharge  of  the  in- 
debtedness, is  necessary  to  make  the  contract  valid. 

This,  in  my  judgment,  is  the  correct  exposition  of  the 
statute,  and  is  in  unison  with  the  spirit  and  reason  of  the 
enactment.  The  language  is,  that  the  buyer  shall  "accept 
part  of  the  goods  so  sold,  and  actually  receive  the  same,  or 
give  something  in  earnest,  or  in  part  payment."  I  concur  in 
the  observations  of  Gardner,  J.,  that  "  the  acts  of  part  pay- 
ment, of  delivery  and  acceptance  mentioned  in  the  statute,  are 
something  over  and  beyond  the  agreement  of  which  they  are 
part  performance,  and  which  they  assume  as  already  in  exist- 
ence."    Shindler  v.  Houston,  1  Comstock  264. 

It  is  not  proposed  to  discuss  at  length  the  doctrine  of  con- 
structive delivery  and  acceptance  under  contracts  within  the 
statute.  Eefinements  and  subtle  distinctions  have  been  made 
on  the  language  of  the  act,  which  need  but  a  step  further  to. 
operate  practically  as  a  setting  aside  of  the  statute. 

The  principal  modern  cases  in  flivor  of  the  doctrine  of 
acceptance  and  actual  receipt,  though  the  goods,  by  agreement^ 
are  to  remain  in  possession  of  the  vendor,  are,  Beaumont  v. 
Brengeri,  5  C.  B.  301  ;  8aunders  v.  Topjy,  4  Exchq.  390 ;  and 
llarvin  v.  Wallis,  6  E.  &  B.  726. 

In  Marvin  v.  WaUls,  the  plaintiff  sold  a  horse  to  the  de- 
fendant for  a  price  above  £10.     The  bargain  was  for  imme- 
diate delivery,  but  the  plaintiiF  requested  the  defendant  to 
lend  the  horse  to  him,  to  which  the  defendant  assented,  and 
the  plaintiff  kept  the  horse.     The  jury,  on  the  question  being 
left  to  them,  found  that  the  bargain  was  completed  before  the 
arrangement  as  to  the  loan  took  place.     A  verdict  for  the 
plaintiff  for  the  price  of  the  horse  was  sustained.     The  court 
put  their  opinion  expressly  on  the  ground  of  the  finding  of 
the  jury  that  the  bargain  was  complete,  and  after  that  the 
horse  was  loaned  to  the  vendor  for  a  specific  purpose,  and 
that  although  the  possession  of  the  vendor  was  apparently  the 
same  before  and  after  the  sale,  in  reality  its  character  was 
changed,  and  he  subsequently  held  as  bailee  of  the  purchaser. 
The  act  of  making  a  bailment  of  the  property  to  the  vendor,. 
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after  the  bargain  was  concluded,  was  considered  as  sufficient 
evidence  of  the  exercise  of  ownership  to  warrant  a  jury  in 
finding  an  acceptance  and  actual  receipt. 

In  commenting  on  Marvin  v.  Wallis  and  Beaumont  v.  Bren- 
geri,  Blackburn,  J.,  in  Cusach  v.  Robinson,  1  B.  &  S.  307 
says  that  in  both  cases  "  there  appear  to  have  been  acts  sub- 
sequent to  the  agreement,  which  changed  the  nature  of  the 
possession" — in  other  words,  there  was  a  dealing  with  the 
jDroperty  by  the  purchaser  in  such  a  way  as  to  be  inconsistent 
with  any  other  idea  than  that  of  ownership.  This  remark  is 
equally  applicable  to  Saunders  v.  Topj).  It  is  only  in  this 
aspect  that  these  cases — especially  Marvin  v.  Wallis — are  con- 
sistent with  the  spirit  of  the  statute.  In  that  view,  the  act  of 
the  purchaser  indicative  of  ownership  is  to  be  regarded  as  part 
execution  of  a  contract  already  in  existence — the  "  something 
besides,"  which  Pollock,  C.  B.,  in  Walker  v.  Nussey,  declares 
the  statute  requires  in  addition  to  the  contract. 

As  the  question  was  presented  in  the  court  below,  the  charge 
of  the  judge  was  correct. 

Third — Exception  was  taken  to  the  charge  of  the  court  as 
to  the  effect  of  the  insanity  of  a  contracting  party  on  his  con- 
tracts. 

The  goods,  in  fact,  were  delivered  into  the  possession  of 
the  defendants  by  Shandly,  the  superintendent  of  McMahon's 
business.  The  effect  of  this  delivery  was  met  by  the  plaintiff 
by  testimony  that  McMahon  was  incapable  of  transacting  busi- 
ness during  the  time  of  the  delivery,  by  reason  of  insanity. 
There  was  evidence  that  the  deceased  exhibited  symptoms  of 
a  disordered  intellect  as  early  as  the  commencement  of  the 
delivery  of  the  goods,  which  continued  until  his  death. 

The  judge  having  charged  that  there  was  no  evidence  of 
part  payment,  to  make  the  contract  good  within  the  statute 
of  frauds,  and  that  its  validity  was  dependent  on  a  delivery 
and  acceptance  of  the  goods  sold,  or  of  some  part  thereof, 
submitted  as  the  question  for  the  jury  whether  McMahon  was 
competent  to  make  the  bargain,  and,  if  so,  whether  his  com- 
petency continued  so  as  to  enable  him  to  complete  and  per- 
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feet  the  bargain  by  delivery.  This  presentation  of  the  ques- 
tion, as  well  as  the  instruction  that  the  burden  of  proving  the 
mental  incapacity  of  the  deceased,  was  on  the  plaintiff,  and 
that  the  plaintiff  must  satisfy  the  minds  of  the  jurv,  by  the 
proof  he  adduces  of  that  fact,  were  correct. 

The  instruction  was,  that  the  contracts  of  lunatics  and 
insane  persons  were  invalid,  and  not  binding,  with  a  qualifi- 
cation that  if  Matthiessen,  acting  as  the  agent  of  the  company, 
was  dealing  with  McMahon  or  his  agent  in  the  ordinary 
course  of  business,  in  good  faith,  without  any  knowledge  of 
the  insanity  or  mental  disturbance  of  McMahon,  and  without 
the  knowledge  of  such  circumstances  as  would  put  a  reason- 
ably prudent  man  upon  inquiry,  made  the  bargain  in  good 
faith,  then  that  would  be  a  good  bargain,  and  neither  Mc- 
Mahon nor  his  representative  could  set  up  the  insanity 
against  it.  Exception  was  taken  to  the  refusal  of  the  judge 
to  add  a  direction  that  nothing  but  imposition  on  an  insane 
person  will  avoid  his  contract. 

The  instruction  as  given  is  in  accord  with  the  principle 
established  by  the  modern  English  cases  and  the  decisions  of 
our  courts,  as  the  general. rule  in  dealing  with  the  contracts  of 
lunatics.  Yauger  v.  Skinner,  1  MeCarter  389 ;  Eaton  v.  Eaton, 
8  Froom  108;  Moltonx.  Camroux,  2  Exchq.  487;  S.  C.,4Ib. 
17  ;  Beavan  v.  3IcDonell,  9  Ih.  306  ;  Elliott  v.  Lice,  7  DeG., 
3L  &  G.  475. 

There  is  a  class  of  cases  such  as  Baxter  v.  Earl  of  Ports- 
mouth, 2  C.  &  P.  178,  in  M-hich  imposition  upon  a  lunatic — 
advantage  taken  of  his  mental  infirmity — is  held  to  be  an 
essential  ingredient  of  the  defence.  But  these  are  cases  of 
contracts  for  necessaries — contracts  which  lunatics,  known  to 
be  such,  are  capable  of  entering  into,  and  are  exceptions  to 
the  general  rule.  Other  contracts  with  lunatics  not  strictly 
for  necessaries,  which  have  been  fully  executed,  and  on  which 
a  consideration  of  benefit  to  the  lunatic  has  been  given,  may 
be  within  the  reason  of  this  exception,  where  the  transaction 
is  shown  to  be  perfectly  fair  and  reasonable,  at  least,  so  far  as 
to  allow  the  recovery  back  of  the  consideration  given,  or  to 
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jirevent  a  rescission  by  the  lunatic  or  his  representatives,  with- 
out restoring  the  consideration,  whenever  a  restoration  is  prac- 
ticable. The  liability  of  the  lunatic  in  such  cases  is  upheld, 
not  on  the  ground  of  the  contract,  but  on  the  fact  that  the 
lungitic  had  received  and  enjoyed  an  actual  benefit  from  the 
contract.  This  view  is  advanced  by  Pollock,  C.  B.,  in  Gore 
V.  aibson,  13  31.  &  W.  626,  and  by  Redfield,  C.  J.,  in  Lincoln 
v.  Buchmaster,  32  Vt.  658.  On  this  principle.  Brown  v. 
Jodrell,  3  a  (fe  P.  30  ;  Dane  v.  Kirkwall,  8  lb.  675  ;  Niell  v. 
Morley,  9  Vesey  478  ;  ^Selby  v.  Jackson,  6  Beavan  192;  and 
the  observations  of  Shaw,  C.  J.,  in  Arnold  v.  Richmond  Iron 
Works,  1  Gray  434,  may  be  reconciled  with  the  other  cases. 

In  Eaton  v.  Eaton,  the  court  treated  the  effect  of  the  con- 
sideration given  as  overcome  by  proof  of  imposition  and  actual 
fraud  in  obtaining  the  conveyance.  But  this  case  is  not  within 
any  of  these  exceptions.  The  defendants  did  not  part  with  any 
money  or  consideration  of  value  under  this  contract.  They 
proposed  merely  a  credit  of  the  contract  price  on  an  existing 
indebtedness,  which  was  rendered  nugatory  by  the  operation 
of  the  statute  of  frauds. 

The  general  rule,  which  must  govern  this  case,  is,  that 
absence  of  knowledge  of  the  insanity  of  the  party,  as  well  a& 
fairness  in  other  respects,  must  concur  to  give  validity  to  a 
contract  with  a  lunatic.  Knowledge  or  information,  such  as 
would  lead  a  prudent  person  to  the  belief  of  the  incapacity, 
is  such  evidence  of  bad  faith  as  will  avoid  the  contract,  im- 
Goln  V.  Bnckmaster,  32  Vt.  652.  In  Yauger  v.,  Skinner,  the 
rule  is  stated  by  Chancellor  Green  to  be,  "  that  if  the  proof  be 
clear  that  an  executory  contract  to  purchase  was  made  in  good 
faith,  and  for  a  full,  fair  price,  when  the  lunacy  of  the  vendor 
was  neither  known  nor  suspected,  and  that  the  contract  was 
executed  on  the  part  of  the  purchaser  without  knowledge  or 
belief  of  the  existence  of  the  incapacity  of  the  grantor,  the 
contract  will  be  upheld."  In  Elliott  v.  Ince,  Lord  Cran- 
worth  states  the  result  of  the  authorities  to  be,  "  that  dealings 
of  sale  and  purchase  by  a  person  apparently  sane,  though 
subsequently  found  to  be  insane,  will  not  be  set  aside  against 
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those  ivho  have  dealt  with  him  on  the  faith  of  his  being  a 
2:>ei'son  of  competent  understanding."     In  Price  v.  Berrington, 
7    Hare   402,  yice-Chancellor   Shadwell    says:    "I  do  not 
understand  it  to  be  denied,  that  if  the  party  treating  with  the 
lunatic  knew  of  the  lunacy,  that  is  a  fraud."     In  Molton  v, 
Camroux,  as  reported  in  2  Exchq.  501,  Pollock,  C.  B.,  says  t 
"  The  rule,  as  laid  down  by  Littleton  and  Coke,  has,  no  doubt,, 
in   modern  times   been   relaxed,   and  unsoundness  of  mind 
would  now  be  a  good  defence,  if  it  could  be  shown  that  the 
defendant  was  not  of  capacity  to  contract,  and  the  plaintiif 
knew  it."     In  Beavan  v.  McDoneU,  9  Exchq.  309,  the  action 
was  by  a  lunatic  to  recover  back  a  deposit  made  on  a  contract 
to  purchase  lands.     To  a  plea  alleging  receipt  of  the  money 
under  the  contract,  the  plaintiff  replied,  that  when  the  contract 
was  made,  and  money  paid,  he  was  a  lunatic  and  incapable 
of  contracting,  and  that  the  contract  was  not  of  any  benefit  to 
him,  and  averred  that  the  defendant,  at  the  time,  &c.,  had 
notice.     The  defendant  rejoined  that  neither  the  vendors  nor- 
the  defendant,  when  the  plaintiff  made  the  contract,  or  paid! 
the  money,  "  knew  that  he  was  a  lunatic,  or  of  unsound  mind,, 
and  incapable,  by  reason  of  unsoundness,  of  understanding  the 
meaning  of  a  contract,  but  made  the  said  contract  with  him, 
fairly  and  in  good  faith,  believing  that  he  was  able  to  under- 
stand the  same."     In  none  of  the  pleadings  was  any  allusion 
made  to  imposition  or  advantage  taken  of  the  lunatic  in  the 
bargain.     The  defence  was  made  solely  on   the  ground  of 
unsoundness  of  mind  and  knowledge  of  that  fact  by  the  oppo- 
site party  ;  and  by  the  rejoinder,  an  issue  was  tendered  on  the 
averment  of  knowledge.     On  demurrer  to  the  rejoinder  the 
pleadings  Avere  held  to  be  good.     The  case  was  afterwards 
tried  on  that  issue,  and  resulted  in  a  verdict  for  the  plaintiff,, 
which  was  sustained,  as  appears  by  the  report  of  the  case  in 
10  Exchq.  183. 

In  Gore  v.  Gibson,  13  31.  &  W.  623,  to  an  action  against 

an  endorser  of  a  bill  of  exchange,  the  defendant  pleaded  that 

when  he  endorsed  the  bill  he  was  so  intoxicated,  and  thereby 

so  entirely  deprived  of  sense,  understanding  and  the  use  of 

Vol.  IX.  2  m 
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his  reason  as  to  be  unable  to  comprehend  the  meaning,  nature 
or  effect  of  the  endorsement,  or  to  contract  thereby,  of  which 
the  plaintiff,  at  the  time  of  the  endorsement,  had  notice.  On 
demurrer  it  was  contended  that  the  plea,  to  be  good,  should 
liave  averred  that  the  intoxication  was  procured  by  the  plain- 
tiff, or  that  he  took  advantage  of  it.  The  court  nevertheless 
held  the  plea  to  be  good.  In  Matthews  v.  Baxter,  L.  R.,  8 
Exeh.  132,  the  plea  was  in  the  same  form. 

The  instruction  given  without  the  addition  prayed  for,  was 
as  favorable  to  the  defendants  as  the  facts  would  warrant. 

The  instruction  that  the  agency  of  Shandly  was  revoked 
by  the  insanity  of  his  principal,  as  qualified  by  the  passage 
above  quoted,  was  correct. 

Notwithstanding  the  declaration  of  Chancellor  Kent,  (2 
Kent  645,)  "  that  the  better  opinion  would  seem  to  be  that 
the  fact  of  the  existence  of  the  lunacy  must  have  been  pre- 
viously established  by  inquisition,  before  it  could  control  the 
operation  of  the  power,"  the  weight  of  authority,  as  well  as 
sound  reasoning,  leads  to  the  conclusion  that  the  after-occur- 
ring insanity  of  the  princij^al  operates,  per  se,  as  a  revocation 
or  suspension  of  the  agency,  except  in  cases  where  a'  consider- 
ation has  previously  been  advanced  in  the  transaction  which 
-was  the  subject  matter  of  the  agency,  so  that  the  power  became 
ooupled  with  an  interest;  or  where  a  consideration  of  value 
is  given  by  a  third  person,  trusting  to  an  apparent  authority 
in  ignorance  of  the  principal's  incapacity.  Story  on  Agency, 
§  481  ;  Bunce  v.  Gallagher,  5  Blatch.  C.  C.  481  ;  Davis  v. 
JLane,  10  New  Hamp.  156.  Justice  Story  states  the  principle 
to  be  that  "  as  the  party  himself,  during  his  insanity,  could 
not  personally  do  a  valid  act,  his  agent  cannot,  in  virtue  of  a 
derivative  authority,  do  an  act  for  and  in  his  name  which  he 
oould  not  lawfully  do  for  himself"  From  this  principle  the 
conclusion  inevitably  results,  that  transactions  of  third  par- 
ties, which,  under  the  circumstances,  would  be  invalid  if  had 
directly  with  the  principal,  must  be  equally  invalid  though 
they  be  done  with  the  agent.  Saving  the  rights  of  persons 
who,  before  the  insanity  intervened,  became  interested  in  the 
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power  by  reason  of  a  consideration  advanced,  or  who,  in  ignor- 
ance of  the  incapacity,  in  good  faith  parted  with  a  consider- 
ation of  vakie,  relying  on  the  apparent  authority  of  the  agent, 
complete  justice  will  be  done,  and  the  law  on  this  subject  be 
made  to  harmonize. 

The  charge  that  if  Shandly  knew  McMahon's  condition, 
the  defendants  were  chargeable  with  his  knowdedge,  was  ex- 
pressly made  conditional  on  the  finding  of  the  jury  that 
Shandly  was  the  agent  of  the  defendants  in  procuring  the 
delivery  of  the  goods.  There  was  sufficient  evidence  to  jus- 
tify the  leaving  of  that  as  a  question  of  fact  to  the  jury.  If 
the  jury  came  to  that  conclusion  on  the  evidence,  the  instruc- 
tion was  proper. 

Fourth — The  construction  by  the  judge  of  the  power  of 
-attorney  given  by  McMahon  to  Shandly,  the  latter  part  of 
December,  that  it  only  empowered  Shandly  to  transact  the 
ordinary  business  of  the  establishment,  and  did  not  authorize 
him  to  sell  out  the  establishment — to  assign  the  whole  prop- 
erty to  a  creditor  in  payment  of  a  debt — was  correct.  If  erro- 
neous, the  charge  as  to  the  effect  of  the  subsequent  insanity 
of  McMahon  upon  the  powers  of  his  agent,  and  the  finding 
the  jury  must  have  made  on  that  subject,  in  order  to  reach 
their  verdict,  would  make  the  error  immaterial. 

Fifth — Exception  was  taken  to  the  omission  of  the  judge 
to  charge  that  whether  creditors  were  defrauded  or  not  by 
what  was  done  by  the  defendants  with  the  property  in  ques- 
tion, had  nothing  to  do  with  this  claim  by  the  administrator, 
although  the  defendants  requested  such  an  instruction. 

The  judge  during  the  progress  of  the  trial  had  declared,  in 
the  most  emphatic  manner,  that  it  was  entirely  immaterial 
whether  there  were  creditors  or  not,  and  thiit  the  administra- 
tor, as  well  as  the  deceased,  was  concluded  from  setting  up 
fraud  upon  creditors  in  avoidance  of  his  contract,  and  in  the 
charge  as  delivered  had  pointed  out  clearly  and  with  preci- 
sion the  issues  on  which  the  case  should  turn.  His  omis- 
sion to  make  this  further  comment  on  the  case  could  not 
have  misled  the  jury  as  to  the  real  matters  in  controversy. 
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Sixth — The  books  kept  by  Shandly  were  merely  used  by 
the  witness  for  the  purposes  of  his  testimony.  The  entries 
were  not  needed  to  establish  a  conversion  of  the  property  by 
the  defendants.  The  evidence  was  plenary  that  the  property 
had  come  to  the  defendant's  possession.  If  the  defence  of  a 
purchaser  was  not  sustained,  possession  under  a  claim  of  title 
was  of  itself  a  conversion. 

There  is  no  error  apparent  on  the  record,  and  the  judg- 
ment should  be  affirmed. 

For  affirmance — The  Chancelloe,  Chief  Justice, 
Depue,  Dixon,  Reed,  Scudder,  Van  Syckel,  Wood- 
hull,  Clement,   Dodd,  Green,   Lathrop,   Lilly — 13. 

For  reversal — None. 
Cited  in  Brake  v.  Q-owell,  11  Vr.  59;  Hill  v.  Day,  7  Stew.  157. 


THE  STATE,  THE  MORRIS  AND  ESSEX  RAILROAD  COM- 
PANY ET  AL,  PROSECUTORS,  v.  THE  HUDSON  TUNNEL 
RAILROAD  COMPANY. 

1.  On  an  application  for  the  appointment  of  commissioners  to  condemn 
lands,  when  a  petition  duly  verified  is  presented  to  the  judge,  making 
a  prima  facie  case,  with  due  proof  of  notice,  the  appointment  should 
be  made  as  a  matter  of  course.  All  uncertain  and  debatable  questions 
should  be  certified  to  the  Supreme  Court. 

2.  The  Supreme  Court,  on  certiorari  prosecuted  by  the  aggrieved  land- 
owner, bringing  up  the  appointment  of  commissioners,  has  power  to 
pass  upon  all  questions  which  affect  the  right  of  the  company  to  take 
the  plaintiffs'  lands,  so  far  as  they  will  show  that  as  to  the  plaintiffs 
no  such  authority  exists. 

3.  The  state  granted  lands  to  the  plaintiSs  with  a  covenant  that,  "  the 
state  will  not  make  or  give  any  grant,  license,  power  or  authority 
affecting  lands  under  water  in  front  of  said  lands  so  granted."  Quei-e — 
Whether  the  right  of  eminent  domain  is  not  an  essential  attribute 
of  the  state's  sovereignty,  so  paramount,  that  it  cannot  be  ceded  away, 
so  as  to  preclude  the  legislature  from  its  exercise  in  this  case?  In 
this  case  it  cannot  be  assumed  that  the  consent  of  the  plaintiffs  to  the 
construction  of  the  tunnel  under  the  river  may  not  be  secured. 
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i.  After  the  tunnel  company  had  filed  its  certificate  under  the  general 
railroad  law,  the  legislature  passed  an  act  recognizing  its  due  incor- 
poration, and  granting  it  four  years  to  complete  its  entire  work.  Held, 
that  this  enactment  healed  any  errors  or  informalities  which  might 
have  existed  in  the  mode  of  its  formation,  and  gave  it  power  to  build 
the  road  between  the  points  designated  in  the  certificate  filed  under 
the  general  law,  as  fully  as  if  those  terminal  descriptions  had  been  in- 
corporated in  the  legislative  act. 

5.  The  exceptions  in  the  thirty-sixth  section  of  the  general  railroad  law 
{Laws,  1873,  p.  105,)  are  designed — First.  To  permit  one  railroad  in 
all  cases  to  cross  the  lands  of  another — and.  Secondly.  To  forbid  any 
company  organized  under  the  act  to  take  or  occupy  the  lands  of 
another  company,  which  are  necessary  for  the  franchises  of  the  latter, 
for  any  use  except  that  of  a  way  over,  through  or  under  them.  The 
proviso  following  the  exceptions  secures  a  company,  after  it  has 
located  its  route,  from  having  its  route  and  franchises  appropriated, 
against  its  will,  by  any  other  corporation  under  color  of  this  general 
law. 

3.  The  westerly  terminus  of  the  tunnel  is  defined  in  the  certificate  to  be 
on  the  "  western  shore  of  the  Hudson  river,  and  within  or  near  Jersey 
City  or  Hoboken."  The  word  "shore"  is  not  used  in  its  strictest 
sense,  but  in  the  more  extended  and  popular  sense  ;  as  that  Jersey  City 
is  built  upon  the  western  shore  of  the  Hudson  river. 


In  error  to  the  Supreme  Court. 

For  the  plaintiffs  in  error,  J.  Vanatta,  Attorney-General. 

For  the  defendant  in  error,  H.  S.  White  and  B.  Williamson. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  Hudson  Tunnel  Railroad  Com- 
pany is  a  corporation  organized  under  the  general  I'ailroad 
law  of  this  state,  passed  April  2d,  1873.  By  its  articles  of 
association,  the  road  was  to  commence  "  at  some  convenient 
and  eligible  point  upon  the  western  shore  of  the  Hudson 
river,  and  within  or  near  Jersey  City  or  Hoboken,  in  the 
county  of  Hudson,  and  State  of  New  Jersey,  and  thence  to 
run  by  the  most  direct  and  feasible  route  under  the  bed  of 
said  river  to  a  convenient  and  eligible  point  in  that  part  of 
the  boundary  line  between  the  States  of  New  Jersey  and 
N^ew  York,  lying  between  said  Jersey  City  or  Hoboken,  in 
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said  State  of  New  Jersey  and  the  city  of  New  York."  It  also- 
appears  tliat  the  company  is  incorporated  under  the  laws  of 
New  York  state  ;  and  that  the  road  is  to  be  built  in  a  tunnel 
from  fifteen  to  thirty-five  feet  below  the  surface. 

In  the  prosecution  of  this  enterprise,  the  company  pro- 
cured a  survey  of  its  route  to  be  made,  and  duly  filed  in  the 
office  of  the  secretary  of  state,  and  presented  a  petition  to  a 
Justice  of  the  Supreme  Court  for  the  appointment  of  commis- 
sioners to  appraise  damages  which  the  plaintiffs  in  error  would 
sustain  by  the  taking  of  their  lands  by  this  company. 

The  commissioners  were  appointed,  and  a  writ  of  certiorari 
to  the  Supreme  Court  allowed  for  the  purpose  of  determining 
the  questions  of  law  involved  in  the  controversy. 

The  Supreme  Court  affirmed  the  appointment  of  commis- 
sioners, and  that  judgment  is  now  here  for  review.  In  the 
Supreme  Court  the  relators  insisted  that  the  Hudson  Tunnel 
Company  had  no  legal  existence  as  a  corporation ;  that  under 
the  general  railroad  law  a  corporation  cannot  be  created  with 
the  franchise  to  build  a  railroad  under  an  inter-state  river ;  that 
by  force  of  the  same  act,  the  prosecutor's  lands  are  exempt 
from  sequestration ;  and  upon  these  and  other  grounds  the 
validity  of  the  appointment  is  now  contested.  The  first  ques- 
tion which  the  case  presents  is,  whether  these  and  objections 
of  a  kindred  character,  could  be  considered  and  passed  upon 
by  the  Supreme  Court? 

In  discussing  this  proposition,  it  is  necessary  to  ascertain 
the  effect  of  the  appointment  of  commissioners,  while  it 
remains  unreversed,  upon  the  rights  of  the  adversary  land- 
owner. 

In  Bennet  v.  Railroad  Company,  2  Green  145,  which  was 
an  application  to  set  aside  the  report  of  commissioners  assess- 
ing damages  for  lands  taken  by  the  railroad.  Chief  Justice 
Hornblower  held,  that  informalities  or  errors  committed  in 
the  incipient  measures,  and  in  the  form  and  manner  of  ap- 
pointing commissioners,  however  fatal,  if  properly  brought 
before  the  court,  could  not  be  inquired  into  on  that  investiga- 
tion ;  and  Justice  Ford  says :  "  The  proceedings  of  the  com- 
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pany,  of  the  judge  and  the  coramissioners  have  been  filed  in 
the  county  clerk's  office,  and  have  there  become  a  record  ; 
if  they  have  not  been  in  conformity  to  the  special  powers 
delegated  by  the  statute,  they  are  liable  to  be  reversed  in  this 
court  upon  certiorari,  and  they  can  be  inquired  into  in  no 
other  way.  This  record,  like  all  others,  even  of  the  lowest 
tribunals  in  the  state,  while  it  stands  unreversed,  is  of  such 
high  and  incontrovertible  validity  in  law,  that  nothing  can 
be  alleo:ed  or  heard  against  it." 

By  the  twelfth  section  of  the  general  railroad  law,  the  pro- 
ceedings for  condemnation  are  to  be  filed  in  the  county  clerk's 
office,  and  remain  of  record,  and  on  payment,  or  tender  of 
payment  of  the  amount  awarded,  the  railroad  company  is 
empowered  to  enter  upon  and  take  possession,  and  a  certified 
copy  of  the  assessment  and  proof  of  tender  of  the  amount 
awarded,  shall,  at  all  times,  be  considered  as  plenary  evidence 
of  the  right  of  the  company  to  hold  and  occupy  the  lands, 
and  of  the  land-owner  to  recover  the  amount  of  the  assess- 
ment, with  interest  and  costs. 

Assuming  that  the  relators  have  shown  such  facts  as  would, 
if  they  could  be  considered,  demonstrate  that,  in  truth,  the 
right  of  the  company  to  condemn  their  lands  does  not  exist, 
the  result  inevitably  follows,  that  there  mnst  be  some  tribunal 
in  which  the  defence  of  the  land-owner  may  be  maintained 
and  enforced.  In  determining  the  forum  into  which  the 
plaintiffs  shall  be  driven  to  assert  their  rights,  we  must 
assume,  also,  in  order  to  affirm  the  proceedings  below,  that 
they  have  been  prosecuted  with  such  regard  to  validity,  both 
of  form  and  substance,  as  to  become  plenary  evidence,  while 
unreversed,  of  the  company's  right  to  the  lands  upon  the  pay- 
ment of  the  certified  valuation. 

It  is  manifest  that,  in  an  action  of  trespass  or  ejectment,  or 
any  other  collateral  proceeding  at  law  by  the  land-owner, 
against  the  company  for  entering  upon  his  lands,  these  re- 
corded proceedings  of  the  commissioners  would  furnish  a 
complete  bar  to  recovery.  They  would  conclude  the  parties, 
and  prohibit  further  controversy  as  to  the  right  to  enter  upon 
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and  hold  possession  of  the  loem  in  quo;  no  allegation  to  the 
contrary  would  be  admissible.  If  resort  is  had  to  equity, 
would  not  the  estoppel  operate  there  with  equal  force,  and 
conclusively  establish  the  rights  of  the  parties,  the  right  to 
possession  on  the  one  side,  and  payment  on  the  other,  as  the 
final  determination  of  a  competent  tribunal  ? 

The  proposition  is,  to  deprive  a  proceeding  at  law,  regu- 
larly taken  by  competent  authority,  without  any  fraud  or 
mistake,  of  the  legal  effect  and  conclusive  force  which  the 
statute  expressly  declares  it  shall  have,  by  a  collateral  pro- 
ceeding in  equity. 

The  ground  suggested  apon  which  a  complainant's  bill  in 
such  a  case  .could  be  retained  is,  that  his  rights  are  invaded, 
and  he  is  remediless  at  law. 

When  the  equitable  jurisdiction  had  attached,  the  remedy 
sought  for  could  be  granted  only  by  declaring  that  the  com- 
plainant's lands  were  not  liable  to  seizure,  and  that  the  in- 
ferior jurisdiction,  in  attempting  to  subject  them  to  sequestra- 
tion, had  acted  without  the  requisite  power.  This  would 
involve  the  doctrine  that  a  special  statutory  tribunal,  upon  a 
jprima  facie  case,  when  its  actual  want  of  power  would  be  ap- 
parent upon  proof  of  all  the  facts,  can  give  a  judgment  which 
will  conclude  the  adverse  party,  and  be  wholly  unassailable 
in  a  court  of  law,  leaving  him  only  a  doubtful  remedy  by 
protracted  litigation  in  equity. 

It  may  be  that  equity  can  be  appealed  to,  especially  where, 
for  complete  relief,  it  is  necessary  to  call  into  operation  the 
injunction  power,  but  it  certainly  has  not  exclusive  jurisdic- 
tion. The  Supreme  Court  has  repeatedly  assumed  the  power 
to  controvert  the  right  of  the  judge,  who  makes  the  appoint- 
ment, to  exercise  the  special  statutory  function. 

I  think  the  rule  is  correctly  stated  in  the  opinion  of  the 
•court  below  that,  when  a  petition  duly  verified  is  presented, 
making  a  prima  facie  case,  with  proper  proof  of  notice,  the 
appointment  should  be  made  as  a  matter  of  course.  That 
course  seems  clearly  to  be  contemplated  by  the  twelfth  section 
<of  the  general  railroad  law.      The  duty  prescribed  for  the 
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judge  is  a  very  narrow  one,  and  the  nature  of  the  proceeding- 
is  wholly  inappropriate  to  the  determination  of  questions  of 
such  magnitude  as  would  constantly  be  presented.  No  mode 
is  pointed  out,  and  no  power  is  given  to  the  judge  to  take 
testimony  to  determine  disputed  facts.  In  the  absence  of  any 
express  authority,  none  should  be  implied,  as  it  would  not 
•only  lead  to  great  delay  in  the  prosecution  of  railway  enter- 
prises, by  the  litigation  of  numberless  important  issues  before 
the  judge,  but  his  finding  upon  mere  facts  M'hich  could  be 
contested  before  him,  would  not  be  reviewable. 

The  general  railroad  law  provides  that  a  corporation  organ- 
ized under  it,  shall  not  take  the  lands  of  any  other  corpora- 
tion, except  for  the  purpose  of  crossing  such  lands,  and  except 
the  'lands  of  such  other  corporations  not  necessary  for  the 
purposes  of  their  franchises. 

If  the  judge,  on  the  application  for  the  appointment  of 
commissioners,  may  determine  what  lands  are  necessary  for 
the  purposes  of  the  other  company,  his  decision  as  to  that 
fact,  I  apprehend,  would  be  final.  In  the  absence  of  clear 
authority  to  support  it,  such  power  should  not  be  found  to 

exist. 

All  uncertain  and  debatable  questions  should  be  certified 
to  the  Supreme  Court,  which  can  give  adequate  redress  to 
suitors  in  these  cases,  in  virtue  of  its  general  supervisory  juris- 
diction overall  inferior  jurisdictions  proceeding  in  a  summary 
way  ;  and  over  all  commissioners  and  officers  appointed  to 
■execute  a  trust  or  power,  general  or  special. 

The  principle  is  universal  that,  wherever  the  rights  of  in- 
dividuals are  invaded  by  the  acts  of  such  tribunals,  exercising 
their  authority  illegally,  the  persons  aggrieved  must  seek  re- 
dress by  eertiomri.  It  appertains  to  the  general  supervisory 
jurisdiction  of  the  Supreme  Court,  exercising  m  that  behall 
the  powers  of  the  King's  Bench,  to  correct  any  abuses  flowing 
from  an  actual  want  of  power  in  the  inferior.  _ 

It  was  upon  this  ground  that  equity  refused  to  interfere  m 
Tucker  v.  Freeholders  of  Burlington,  Saxton's  Ch.  282 ;  and  in 
Le  Roy  v.  New  York,  4  Johns.  Ch.  352.    This  course  of  proce- 
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dure  is  sanctioned  by  long  usage ;  it  furnishes  an  inexpensive- 
and  speedy  adjudication,  and  ought  not  now  to  be  questioned. 

It  is  not  subject  to  the  criticism  that  a  certiorari  has  merely 
the  effect  of  a  writ  of  error,  and  that,  in  passing  upon  the- 
proposed  questions,  the  Supreme  Court  would  have  gone  out- 
side of  its  appellate,  and  assumed  original  jurisdiction.  Under 
its  supervisory  powers  the  Supreme  Court  can,  in  all  cases, 
inquire  and  adjudge  on  certiorari,  whether  the  inferior  has 
exercised  its  authority  illegally;  whether  the  act  it  has  un- 
dertaken to  do,  can  lawfully  be  done. 

In  Vail  V.  The  Morris  and  Essex  Railroad,  1  Zah.  189,  the 
Supreme  Court  determined,  upon  evidence  taken,  whether  the 
company  had  surveyed  and  located  their  road  over  the  land 
included  in  the  award,  and  filed  their  survey  in  the  office  of 
the  secretary  of  state ;  whether  a  change  of  route  over  the 
prosecutor's  lands  had  been  legally  made,  and  whether  due 
notice  had  been  given  to  the  land-owner. 

In  Doughty  v.  The  Soraerville  and  Easton  Railroad,  1  Zah. 
442,  which  was  a  certiorari  to  remove  into  the  Supreme  Court 
the  appointment  of  commissioners  to  assess  the  value  of  lands,, 
Justice  Randolph  considered  and  passed  upon  two  questions  : 

First — Whether  there  could  be  any  condemnation  until  the 
entire  route  of  the  company  was  surveyed,  adopted  and  filed. 

Second — Whether  the  charter  of  the  company  was  uncon- 
stitutional and  void. 

He  declared  that  this  objection,  if  valid,  must  prevail. 

The  extent  of  this  supervisory  jurisdiction  is  illustrated  in 
cases  of  assessment  made  by  municipal  corporations.  In  The 
State,  Wilkinson,  pros.,  v.  Trenton,  7  Vroom  499,  where  it  ap- 
peared affirmatively  on  the  face  of  the  proceedings  below,  that 
an  essential  act  had  been  done,  this  court  assumed  that  if  the 
asserted  fact  had  been  disproved  in  the  Supreme  Court,  it 
would  have  been  fatal. 

The  Supreme  Court,  in  reviewing  an  order  appointing 
commissioners,  in  Coster  v.  New  Jersey  Railroad,  3  Zab.  227, 
decided  the  question  whether  proceedings  could  be  instituted 
to  condemn  the  title  to  lands,  long  after  the  company  had 
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located  and  constructed  its  road.     This  case  was  afterward.'^ 
affirmed  in  this  court.     4  Zdb.  730. 

In  the  proceedings  to  condemn  lands,  certified  into  the 
Supreme  Court,  in  Ghilds  v.  The  Central  Railroad,  4  Vroom 
324,  the  question  was  involved  and  decided,  whether,  when 
the  company  had  obtained  a  certain  width  of  way,  constructed 
their  road  on  it,  and  long  used  it,  they  could  condemn  lands 
to  increase  its  width. 

In  this  case  the  commissioners  were  appointed,  a  writ  of 
certiorari  and  rule  to  take  affidavits  granted,  and  then  the 
facts  being  agreed  upon,  to  be  used  on  the  argument  as  if 
duly  proved  under  the  rule  to  take  affidavits,  the  question.^ 
involved  were  considered  and  adjudged. 

On  a  certiorari  bringing  up  the  appointment  and  award  of 
commissioners  in  Morris  and  Essex  Railroad  v.  The  Central 
Railroad,  2  Vroom  205,  three  questions  were  passed  upon  : 

First — Whether  the  Central  railroad  had  any  legal  au- 
thority to  construct  the  branch  road  in  question. 

Second — Whether  the  power  to  make  new  lines  of  road 
between  Phillipsburg  and  Elizabethport  included  or  excluded 
those  two  places. 

Third — Whether  a  right  of  passage  over  one  railroad  could 
be  condemned  by  the  other. 

In  the  more  recent  case  of  State,  National  Railway  Co.y. 
pros.,  V.  Easton  and  Amhoy  Railroad,  7  V7'oom  181,  the  ap- 
pointment of  commissioners  was  certified  into  the  Supreme 
Court,  and,  upon  testimony  taken,  important  questions  were 
there  decided.  In  none  of  these  ca.ses  has  the  propriety  of 
such  practice  been  challenged. 

In  principle  and  substance,  the  questions  adjudged  in  the 
cases  cited  do  not  differ  from  those  pressed  for  consideration 
in  the  case  before  us. 

The  substance  and  pertinency  of  the  objections  stated  relate 
to  the  extent  of  the  powers  of  the  Hudson  Tunnel  Company, 
under  their  certificate  of  organization  and  the  public  laws  of 
this  state,  their  right  to  take  the  lands  of  the  plaintiffs,  which 
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is  the  foundation  upon  which  the  validity  of  the  entire  pro- 
ceeding must  rest,  being  the  subject  matter  which  the  plaintiffs 
j)ropose  to  controvert. 

The  State,  Jersey  City,  v.  Montelair  Railway,  6  Vroom  328, 
is  directly  in  point.  There  the  judge  appointed  the  commis- 
sioners on  ix  prima  facie  case,  and  granted  a  writ  of  certiorari, 
and  testimony  was  then  taken  to  establish  the  facts.  The 
Supreme  Court  held  that  under  the  ordinary  powers  conferred 
on  the  Montelair  Railway  Company  by  their  charter,  they  had 
not  the  power  to  condemn  the  reservoir  property  of  the  city 
water  works,  for  the  purpose  of  building  a  railroad  through  it, 
and  therefore  the  appointment  was  set  aside.  Some  expressions 
in  the  opinion  of  the  court  in  Columbia  Bridge  v.  Geisse,  6 
Vroom  558,  seem  to  indicate  a  contrary  view,  but  a  careful 
examination  of  that  case  will  show  that  it  is  not  in  conflict 
with  the  authorities  referred  to.  In  that  case  commissioners 
were  appointed  by  a  justice  of  the  peace  to  assess  the  damages 
to  a  ferry,  which  Geisse  claimed  to  own,  by  the  erection  of  a 
bridge  over  the  river. 

In  the  Supreme  Court  the  point  was  taken  that  Geisse  had 
no  interest  in  the  ferry,  for  which  damages  could  be  assessed, 
and  evidence  was  taken  to  establish  that  fact.  In  this  court 
it  was  held  that  this  evidence  could  not  be  considered ;  that 
if  the  proper  jurisdictional  facts  were  made  to  appear,  show- 
ing a  prima  facie  case,  the  appointment  was  a  matter  of 
course.  The  opinion  of  the  court  does  not  hold  that  the  fact 
that  the  bridge  was  actually  built,  and  that  the  ferry  existed 
prior  thereto,  or  that  any  other  matter  upo?i  which  the  right 
to  make  the  appointment  depended,  could  not  be  contested 
in  the  Supreme  Court.  But  when  those  facts  were  made  to 
appear,  and  Geisse  claimed  that  he  had  a  ferry  right,  the 
Supreme  Court  could  not,  in  that  proceeding,  pass  upon  the 
extent  of  his  right,  or  even  the  existence  of  an  actual  interest 
in  the  ferry  in  Geisse,  because  that  question  would  properly 
be  litigated  when  the  assessment  was  made,  and  again  on 
trial  of  an  appeal  to  a  jury. 


MARCH  TERM,  1876.  557 


State,  Morris  and  Essex  K.  R.  Co.,  pros.,  v.  Hudson  Tunne!  R.  R.  Co. 

The  feriy  exi.sting,  the  bridge  being  subsequently  built,, 
and  Geis.se  claiming  an  interest  in  the  ferry,  he  was  entitled 
to  be  heard  before  the  commissioners  to  establish  such  right 
as  he  might  have.  It  was  a  statutory  mode  of  trying  his 
right.s,  his  recovery,  as  in  other  cases,  being  contingent  upon 
his  ability  to  prove  a  cause  of  action,  and  his  right  to  a  trial 
in  that  forum  when  the  case  was  brought  within  its  jurisdic- 
tion was  a  matter  of  course.  That  this  court  did  not  intend 
to  declare  that  the  Supreme  Court  could  not  consider,  whether 
the  case  was  within  the  operation  of  the  act  under  which 
commissioners  were  appointed,  is  clear  from  the  fact  that  the- 
question  was  here  adjudged,  whether  the  right  to  compensa- 
tion extended  to  a  ferry  created  after  the  bridge  was  chartered,, 
and  before  it  was  erected  ? 

That  was  certainly  a  debatable  question,  and  one  which,, 
according  to  the  opinion  of  the  Supreme  Court  in  the  case 
now  under  review,  ought  not  to  have  been  passed  upon  by  the 
justice  of  the  peace  who  appointed  the  commissioners  in  the 
Geisse  case.  If  the  ferry-owner  had  resisted  an  application 
by  the  bridge  company  to  condemn  his  ferry  franchise  under 
a  legislative  act  for  that  purpose,  the  question,  whether  the 
ferry  was  within  the  operation  of  the  act,  would  have  been 
equally  a  subject  matter  for  review  in  the  Supreme  Court. 

My  conclusion  on  this  branch  of  the  case  is,  that  the 
Supreme  Court  had  the  right,  in  a  suit  instituted  by  the 
party  aggrieved,  to  dispo.se  of  the  questions,  which  were  dis- 
cussed, upon  their  merits,  so  far  as  they  affect  the  right  of  the 
tunnel  company  to  take  the  plaintiffs'  lands.  With  this  limi- 
tation the  whole  case  is  here  for  adjudication. 

The  plaintiffs  do  not  seek  to  di.ssolve  the  Hudson  Tunnel 
Company,  or  to  have  its  organization  adjudged  a  nullity; 
this  court  has  no  power,  in  this  proceeding,  to  that  end.  The 
plaintiffs  ask  no  affirmative  relief,  they  are  purely  on  the  de- 
fensive, resisting  the  claim  of  the  defendant  to  appropriate 
their  lands  for  its  uses,  and  now  ask  this  court  to  say  whether 
there  is  any  authority  to  do  so. 
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All  matters  upon  which  such  authority  rests  are  necessarily 
involved  in  the  discussion. 

The  first  objection  to  the  legality  of  these  proceedings  is 
foinided  on  a  grant  and  lease  of  lands  made  by  the  state  to 
the  prosecutors,  in  which  the  state  covenants  with  them,  that 
^'the  state  will  not  make  or  give  any  grant  or  license,  power 
or  authority  aifecting  lauds  under  water  in  front  of  said  lands 
so  granted." 

The  application  now  is,  not  to  take  the  lands  under  water 
in  front  of  the  lands  so  granted,  but  for  a  right  of  passage 
over  lands  adjoining  to,  and  westerly  of  the  lands  under  water. 
The  contention  is,  that  the  tunnel  enterprise  will  be  wholly 
nugatory,  by  reason  of  the  fact  that  this  contract  with  the 
state  imposes  an  impassable  barrier  to  the  power  of  the  Hud- 
son Tunnel  Company,  without  the  assent  of  the  prosecutors, 
to  acquire  the  right  to  pass  under  the  water  in  front  of  their 
lands,  and,  therefore,  the  present  application  will  be  practi- 
cally without  any  useful  results,  and  should  be  denied. 

It  is  not  necessary  to  consider  whether  the  right  of  eminent 
•domain  is  not  an  essential  attribute  of  the  state's  sovereignty, 
so  paramount  that  it  cannot  be  ceded  away,  so  as  to  preclude 
the  legislature,  in  any  case,  from  its  exercise.  It  is  difficult 
to  perceive  how  the  exercise  of  the  power  of  eminent  domain 
in  this  case  would  violate  the  ol)lIgation  of  the  contract,  any 
more  than  where  there  is  an  express  agreement  by  the  state 
for  quiet  enjoyment  by  its  grantee,  which  has  not  been  sup- 
posed to  interfere  with  the  right  of  eminent  domain.  In  that 
event,  the  grantee  would  not  suffer  loss,  for  the  exclusiveness 
of  the  grant,  and  the  agreement  against  interference  with  it, 
if  valid,  would  constitute  elements  in  its  value  to  be  computed 
in  assessing  to  him  compensation  for  its  condemnation. 

A  sufficient  answer  to  the  objection  is,  that  at  this  juncture 
it  is  manifest,  that  it  cannot  be  assumed  that  the  tunnel  com- 
pany may  not  secure  the  assent  of  the  plaintiffs  to  the  con- 
struction of  their  tunnel  under  the  river — it  cannot  be  said 
to  ba  impossible  to  do  so.  With  such  consent  the  state's  con- 
tract interposes  no  obstacle  to  securing  the  right  of  way. 
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The  next  Teason  relied  upon  is,  that  the  Hudson  Tunnel 
Oompany  did  not  so  make  its  certificate  of  organization  as  to 
authorize  it  to  condemn  lands. 

The  first  section  of  the  general  railroad  law  (Laws,  1873, 
p.  88,)  provides  that  persons  wishing  to  ©rganize  railroad  cor- 
porations under  that  act,  "  may  make  and  sign  articles  of 
association,  in  which  shall  be  stated,  among  other  things,  the 
places  from  and  to  which  the  road  is  to  be  constructed."  In 
this  certificate  the  places  from  and  to  which  the  railroad  is  to 
be  built  and  operated  are  as  follows :  "  The  same  is  to  com- 
mence at  some  convenient  and  eligible  point  upon  the  western 
shore  of  the  Hudson  river,  and  within  or  near  Jersey  City  or 
Hoboken,  in  the  county  of  Hudson,  and  thence  to  run  by  the 
most  direct  and  feasible  route,  under  the  bed  of  the  river,  to 
a  convenient  and  eligible  point  in  that  part  of  the  boundary 
line  between  the  States  of  New  York  and  New  Jersey  lying 
between  said  Jersey  City  or  Hoboken,  in  said  State  of  New 
Jersey,  and  New  York  city." 

The  case,  as  presented,  does  not  require  an  interpretation 
of  the  first  section  of  the  general  railroad  law.  By  an  act  of 
the  legislature  of  this  state,  passed  March  21st,  1874,  after 
the  certificate  of  the  Hudson  Tunnel  Company  was  filed,  it 
was  enacted  "  that  '  The  Hudson  Tunnel  Company,'  a  corpo- 
ration duly  incorporated  under  the  laws  of  the  State  of  New 
Jersey,  is  hereby  allowed  two  years  from  the  passage  of  this 
act  in  which  to  complete  its  first  mile  of  tunnel ;  provided, 
that  it  shall  complete  its  entire  tunnel  and  railroad  within 
four  years  from  the  passage  of  this  act." 

Without  intending  to  hold  that  the  naming  of  a  company 
claiming  the  right  to  exercise  corporate  powers,  in  a  subse- 
quent legislative  enactment,  would  be  such  a  recognition  of  it 
by  the  law-making  power  as  would  establish  a  corporate  exist- 
ence, otherwise  imperfect,  I  think  this  act  is  so  broad  and 
ample  in  its  scope  that  it  leaves  nothing  to  implication  or 
construction.  It  not  only  expressly  recognizes  the  company 
as  duly  incorporated,  but  confers,  in  terms,  the  franchise  to 
construct  the  proposed  work  between  the  points  designated 
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in  the  certificate,  as  fully  as  if  those  terminal  descriptions 
were  incorporated  in  the  legislative  act. 

What  road  did  the  legislature  give  the  company  power  to 
build  •? 

Obviously,  the  only  one  that  could  have  been  intended  was 
that  described  in  the  certificate  of  their  organization,  which 
had  been  previously  filed.  It  is  conceded  that  the  words 
describing  the  termini,  if  contained  in  a  special  charter,  are 
sufficiently  definite.  If  any  errors  or  informalities  in  the 
mode  of  its  formation  existed,  they  were  cured  by  the  act  of 
1874,  which  not  only  declares  that  it  was  duly  incorporated, 
but  expressly  clothes  it  with  the  power  to  execute  the  pur- 
poses for  which  it  was  created.  The  sovereign  power  was 
ample  not  only  to  waive  defects  in  its  organization,  but  also 
to  endow  it  Avith  the  functions  necessary  to  corporate  life  and 
action ;  it  could  dispense  with,  as  well  as  prescribe,  formali- 
ties to  be  observed.  Black  River  R.  R.  v.  Barnard,  31  Barb. 
258 ;  White  v.  Coventry,  29  lb.  305. 

This  view,  regarding  the  grant  as  clear  and  express,  dis- 
poses of  the  further  objections  that  a  public  work  for  the  use 
of  which  tolls  or  fares  are  to  be  charged,  cannot  be  constructed 
or  business  carried  on  over  or  underneath  an  inter-state  river 
without  clear  legislative  authority,  and  that  the  general  rail- 
road law  does  not  authorize  the  making  of  a  tunnel  below  the 
surface  of  the  ground. 

It  is  also  insisted  that  the  thirty-sixth  section  of  the  gen- 
eral railroad  law  exempts  the  land  of  the  plaintiffs  from 
sequestration. 

The  provision  is,  "that  no  corporation  organized  under 
this  act  shall  be  authorized  to  take,  use  or  occupy  by  con- 
demnation, any  lands  belonging  to  the  State  of  New  Jersey, 
or  any  franchise,  lands  or  located  route  of  any  bridge,  rail- 
road, canal,  turnpike  or  other  corporation  chartered  for  the 
purpose  of  facilitating  transportation,  except  for  the  purpose 
of  crossing  said  lands  or  route  of  said  corporation,  and  except 
the  lands  of  such  other  corporations  not  necessary  for  the  pur- 
j^ose  of  their  franchises ;  and  provided  further,  that  a  railroad 
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may  be  located  or  constructed  under  this  act  on  the  surveyed 
route  or  location  of  any  other  railroad,  with  the  consent  of 
such  corporation,  and  not  otherwise." 

If  the  tunnel  company  is  not,  by  the  special  act  of  1874, 
taken  out  of  the  control  of  the  general  law,  this  section  has  not 
the  force  claimed  for  it.  Regarding  this  as  an  application  to 
use  the  lands  for  the  mere  right  of  passage,  for  the  purpose  of 
crossing  them  by  means  of  a  tunnel,  and,  I  think,  in  effect,  it 
is  nothing  more,  then  it  is  not  interdicted  by  the  section  cited. 
On  the  contrary,  it  is  expressly  excepted  from  the  operation  of 
that  section  by  the  words  :  "  except  for  the  purpose  of  crossing 
said  lands." 

"  The  condemnation  of  lands  owned  by  one  railroad  com- 
pany, not  used  for  railroad  purposes,  by  another  company,  for 
use  in  the  construction  of  a  railroad,  will  be  unavailable  to  con- 
demn the  franchise  of  the  former.  All  that  will  be  acquired 
will  be  a  right  of  way,  and,  incidentally,  the  power  to  cross  the 
track  of  the  former,  when  the  routes  of  the  two  roads  cross 
each  other."  State,  National  Railway,  pros.,  v.  Easton  and 
Amboy  R.  R.,  7  Vroom  181. 

The  strip  of  land,  of  the  width  and  depth  of  the  tunnel  only 
to  be  taken  by  this  proceeding,  is  merely  that  which  is  located 
from  fifteen  to  thirty-five  feet  below  the  surface,  under  Fifteenth 
street,  in  Jersey  City,  between  Provost  street  and  Hudson  river. 
The  surface  is  to  be  supported  in  its  present  condition  by  the 
tunnel.  The  use  of  the  surface  will  not  be  interrupted  except 
where  the  working  shaft  is  located,  and  that  only  during  its 
construction.  In  fact,  the  right  of  passing  over  the  lands  is 
all  that  is  taken  ;  it  is  beneficial  to  the  plaintiffs  to  have  the 
crossing  under  the  surface,  and  it  can  make  no  difference  in 
legal  effect,  whether  the  tunnel  company's  road  crosses  at  grade 
or  in  a  cut,  or  through  a  tunnel.  There  is  nothing  in  the  law 
which  forbids  the  right  to  condemn  a  passage  under  the  surface. 
Any  damage  resulting  to  the  value  of  the  surface  thereby  will 
be  estimated  in  awarding  compensation.  The  plaintiffs  will 
retain  all  the  land  above  and  below  the  tunnel. 

Vol.  IX.  2  n 
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The  right  to  pass  through,  under  or  upon  lands  is  ex- 
pressly recognized  by  section  eleven  of  the  general  law. 

But  if  this  is  treated  a.s  the  taking  of  the  lands  of  the 
plaintiffs,  it  is  wfthin  a  further  exception  to  the  prohibition 
of  the  thirty-sixth  section,  contained  in  these  words :  "  And 
except  the  lands  of  such  other  corporation  not  neces.sary  for 
the  purposes  of  their  franchises." 

The  evidence  .shows  that  the  jnanner  in  which  this  land 
under  Fifteenth  street  is  to  be  taken  by  the  tunnel  company 
for  the  construction  of  their  road,  from  fifteen  to  thirty-five 
feet  under  the  surface,  will  not  interfere  with  any  necessary 
purposes  to  which  the  street  could  be  devoted  by  the  plain- 
tiffs in  the  exercise  of  their  franchises. 

There  is  no  railroad  track  now  upon  the  surface  of  the 
street. 

The  construction  contended  for  by  the  plaintiffs,  that  the 
lands  of  railroad  companies  are  not  within  the  latter  exception, 
is  not  tenable. 

The  words,  "  such  other  corporation!?,"  refer  to  all  the  corpo- 
rations before  mentioned  in  that  section. 

The  exceptions  are  designed — First.  To  permit  one  rail- 
road in  all  cases  to  cro.ss  the  lands  of  another — to  authorize  a 
mere  pas.sage  ;  and,  Secondly.  To  forbid  any  company  organ- 
ized under  the  act  to  take  or  occupy  the  lands  of  another 
company,  which  are  necessary  for  the  franchises  of  the  latter, 
for  any  use  except  that  of  a  way  over,  through  or  under 
them. 

The  proviso  following  the  exceptions  secures  a  company, 
after  it  has  located  and  surveyed  its  route,  from  having  its 
route  and  franchises  appropriated,  against  its  will,  by  any 
other  corporation  under  color  of  this  general  law. 

It  could  not  have  been  the  purpose  of  the  legislature  to 
enable  existing  corporations,  by  securing  the  available  front- 
age in  Jersey  City,  to  erect  an  insurmountable  barrier,  which 
would  obstruct  the  access  of  future  roads  to  tide  water  at  such 
points.     There  is  nothing  in  the  law  to  indicate  that  inten- 
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tion.  The  act  should  receive  a  liberal  interpretation  so  as 
fairly  to  effectuate  its  general  objects. 

The  remaining  reason  relied  upon  for  reversal  is,  that  the 
defendant  has  no  right  to  condemn  lands  lying  west  of  the 
line  of  solid  filling,  or  to  have  commissioners  appointed  in  a 
proceeding  for  that  purpose. 

It  is  argued  that  by  the  grant  the  westerly  terminus  of  the 
road,  as  defined  in  the  certificate,  is  at  or  to  the  eastward  of 
the  line  of  ordinary  high  water  mark,  which  is  east  of  Hudson 
street.  The  lands  proposed  to  be  condemned  extend  fourteen 
hundred  feet  west  of  that  line.  The  tunnel,  according  to  the 
certificate,  is  to  commence  "  at  some  convenient  and  eligible 
jDoint  upon  the  western  shore  of  the  Hudson  river,  and  within 
■or  near  Jersey  City  or  Hoboken." 

The  word  "shore"  is  not  used  in  its  strictest  sense,  to 
mean  the  land  between  the  limits  of  ordinary  high  and  low 
water,  but  in  the  more  extended  and  poj^ular  sense.  In  the 
latter  signification  of  the  word,  Jersey  City  is  built  upon  the 
westerly  shore  of  the  Hudson  river,  and  the  lands  now  sought 
io  be  crossed  are  on  the  western  shore  of  the  river. 

This  objection  cannot  prevail,  it  requires  altogether  too 
narrow  an  interpretation  of  the  language  in  the  certificate. 

The  result  is  that  no  error  is  found  in  the  judgment  below, 
and  it  should,  therefore,  be  affirmed. 

For  affirmance — The  Chancelloe,  Dixon,  Reed,  Scud- 
DER,  Van  Syckel,  Woodhull,  Clement,  Dodd,  Lilly, 
Wales — 10. 

For  reversal — None. 

Cited  in  Turnpike  Co.  v.  News  Co.,  14  Vr.  382  ;  Cent.  B.  B.  Co.  v.  Hudson 
Tunnel  Co.,  17  Vr.  295;  Ally. -General  v.  Hudson  Tunnel  Co.,  11  C.  E.  Or. 
184;  Hudson  Tunnel  Co.  v.  Ally. -General,  II  C.  E.  Gr.  573  ;  Cent.  B.B.  Co. 
V.  Penna.  B.  B.  Co.,  4  Stew.  486  ;  Nat.  Docks  B.  B.  Co.  v.  Central  B.  B.  Co., 
-5  Stew.  764. 
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THE  STATE  INSURANCE  COMPANY,  PLAINTIFF  IN  ERROR. 
V.  HENRY  F,  MAACKENS,  DEFENDANT  IN  ERROR. 

1.  On  a  policy  against  loss  by  fire,  issued  to  the  owner  of  the  premises,, 
with  an  entry  on  the  face  of  the  policy,  "  Loss,  if  any,  payable  to  M., 
as  his  interest  may  appear,"  signed  and  approved  by  the  agent  of  the 
insurance  company,  an  action  may  be  maintained  by  the  person  to 
whom  the  loss  is  made  payable,  as  on  a  contract  with  him  to  pay  him 
according  to  the  terms  of  such  appointment. 

2.  The  person  with  whom  the  insurer  so  contracts,  holds  subject  to  the 
conditions  of  the  policy,  and  under  a  liability  to  have  his  rights  de- 
feated by  a  breach  of  the  conditions  of  insurance  by  the  insured,  but 
nevertheless  he  takes  under  a  contract  with  the  insurer  of  its  own 
making. 

3.  If  suits  be  pending  both  by  the  insured  and  by  the  person  to  whom  the 
loss  is  made  payable,  the  courts,  in  virtue  of  their  equitable  control 
over  actions,  can  so  control  the  litigation  that  it  may  not  be  made 
vexatious. 

4.  Receiving  preliminary  proofs  without  objection,  and  failure  to  object 
after  a  reasonable  time,  or  refusal  to  pay  on  other  grounds,  is  evidence 
of  a  waiver  of  the  time  of  furnishing  the  preliminary  proofs,  and  of 
defects  therein. 

5.  Under  a  policy  containing  conditions  that  "  if  the  policy  is  made  pay- 
able to  a  third  party,  or  is  held  as  collateral  security,  the  proof  of  loss 
shall  be  made  by  the  party  originally  insured,"  and  that  "  the  loss 
shall  be  paid  sixty  days  after  due  notice  and  proofs  of  the  same  by  the 
assured,  shall  have  been  received,"  the  proofs  are  required  to  be  made 
by  and  in  the  name  of  the  assured,  tiiough  the  whole  insurance  money 
is  due  the  person  to  whom  the  loss  is  made  payable,  and  the  sixty 
days  will  be  reckoned  from  the  delivery  of  such  proofs. 

6.  A  denial  of  all  liability  on  the  policy,  and  peremptory  refusal  to  pay 
under  any  circumstances,  is  also  a  waiver  of  the  right  of  the  insurer 
to  have  the  stipulated  time  before  suit  is  commenced,  and  an  action 
may  thereupon  be  commenced  at  once.  The  plaintiff"  will  be  entitled 
to  the  benefit  of  such  waiver,  although,  if  he  had  delayed  sixty  days- 
after  such  refusal,  the  action  would  have  been  barred  by  the  limitation 
clause  in  the  policy. 

7.  The  conditions  in  a  policy  of  insurance  with  respect  to  the  remedy  of 
the  insured  on  the  policy,  derive  their  efficacy  entirely  from  the  con- 
tract. They  create  restrictions  on  his  right  to  redress  for  the  benefit 
of  the  insurer,  which  do  not  exist  by  the  general  law,  and  are  to  be 
construed  strictly. 

8.  Under  a  condition  that  "  the  assured,  if  required,  shall  submit  himself 
to  an  examination  under  oath,"  mere  informal  conversations  or  decla- 
rations by  the  ofiicers  of  the  company  that  they  desire  to  have  such 
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examination  will  not  impose  that  duty  on  the  insured.  The  demand 
for  an  examination  must  be  made  with  such  clearness  and  distinctness 
that  the  party  shall  be  fully  informed  that  the  company  mean  to  insist 
upon  having  it. 


Ill  error  to  the  Supreme  Court. 

This  was  an  action  on  a  policy  of  insurance  against  loss  by 
fire,  issued  by  the  plaintiffs  in  error. 

The  case  was  tried  at  Hudson  Circuit,  and  resulted  in  a 
verdict  for  the  plaintiff  below — Maackens.  Judgment  having 
been  entered  on  the  verdict,  a  writ  of  error  was  sued  out,  and 
errors  assigned  on  the  charge  of  the  judge. 

For  the  plaintiff'  in  error,  Gilbert  Collins. 

For  the  defendant  in  error,  A.  T.  McGill. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  policy  was  issued  to  one  Gustav  Kethel, 
the  owner  of  the  premises,  in  the  sum  of  $1600.  Maackens 
held  a  mortgage  on  the  property  for  $1200.  An  entry  on 
the  face  of  the  policy,  "  Loss,  if  any,  payable  to  Henry  F. 
Maackens,  as  his  interest  may  appear,"  was  signed  and  ap- 
proved by  the  agent  of  the  company.  After  the  fire,  the 
mortgagee  purchased  the  mortgaged  premises  on  a  foreclosure 
of  his  mortgage.  Crediting  the  amount  realized  from  the 
.sale,  the  balance  due  the  mortgagee  at  the  time  was  $906.20, 
which  was  a  trifle  less  than  the  value  of  the  building  as  shown 
at  the  trial.  The  plaintiff  had  a  verdict  for  that  sum,  the 
judge  having  ruled  that  he  could  only  recover  the  amount 
due  him  on  the  morto-ag-e. 

Kethel  has  not  brought  any  action  on  the  policy,  for  the 
protection  of  any  interest  he  might  have  had,  and  his  right  to 
sue  is^now  barred  by  the  limitation  clause  in  the  policy. 

The  entry  on  the  face  of  the  policy  was  not  an  assignment. 
It  was  a  mere  direction  in  advance  as  to  the  mode  of  pay- 
ment, which,  when  made,  is  performance   of  the   principal 
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contract  with  the  insured.  Martin  v.  Franklin  Insurance  Co.^ 
9  Vroom  140. 

In  Maiiin  v.  The  Franklin  Insurance  Co.,  it  was  lield  that 
the  owner  of  the  premises  to  whom  the  policy  was  issued, 
having  still  an  insurable  interest  to  be  protected  by  the  policy, 
notwithstanding  such  direction,  might  sue  on  the  policy  in 
his  own  name,  and  recover  the  entire  loss,  the  rights  of  the 
appointee  being  protected  by  a  payment  into  court  in  case  of 
a  recovery.  This  principle  is  peculiarly  applicable  to  cases 
where  the  appointment  is,  in  fact,  as  a  collateral  security  for 
a  debt  of  the  insured  which  is  liable  to  be  diminished  by  pay- 
ments, or  increased  by  the  addition  of  interest  unpaid,  and 
the  direction,  as  in  this  case,  is  to  pay  as  the  interest  of  the 
appointee  may  appear.  i 

This  case  presents  the  question,  whether  the  person  in 
whose  favor  such  direction  is  made,  may  sue  in  his  own 
name,  where  it  has  the  approval  and  consent  of  the  company, 
acting  tJirough  an  agent  having  authority  to  enter  into  con- 
tracts in  its  behalf  We  think  he  may,  when  the  consent  of 
the  insurer,  taken  in  connection  with  the  appointment  of  the 
insured,  amounts  to  a  contract  with  the  person  to  whom  the 
money  is  directed  to  be  paid,  to  a  promise  to  pay  him  on  the 
happening  of  the  event  on  which  the  insurance  money  is 
payable. 

The  assured  cannot  impose  upon  the  underwriter  any  re- 
sponsibility without  his  consent,  and  therefore,  as  a  general 
rule,  the  action  must  be  in  the  name  of  the  insured ;  but,  if 
the  underwriter  has,  with  the  consent  of  the  assured,  agreed 
to  make  himself  liable  to  a  third  person,  the  latter  may  take 
proceedings  in  his  own  name  to  enforce  payment.  An  assign- 
ment of  the  whole  interest  by  the  assured,  which  has  been 
consented  to  by  the  underwriter,  is  equivalent  to  a  new 
promise  by  the  latter  to  be  answerable  to  the  assignee,  and 
he  may  bring  an  action  thereon  in  his  own  name.  1  Phillips 
on  Ins.  58 ;  Flanagan  v.  Camden  Mutual  Ins.  Co.,  1  I^utcher 
508  ;  Phillips  v.  Merrimack  Mutual  Ins.  Co.,  10  Cush.  350. 

The  clause  in  a  policy,  "  Loss,  if  any,  payable  to  A.  B.," 
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when  expressly  assented  to  by  the  company  by  an  entry  on 
the  policy,  or  its  insertion  in  the  body  of  the  instrument,  is 
equiv^alent  to  a  promise  to  pay,  according  to  its  terms.  Such, 
manifestly,  is  the  intention  of  the  parties,  and  such  must  be 
the  legal  effect  of  the  transaction.  Upon  a  direction  in  the 
policy  in  this  form,  -assented  to  by  the  insurer,  the  person  in 
whose  favor  it  has  been  made,  has  been  allowed  to  sue,  as  on 
a  promise  to  him  to  pay,  in  pursuance  thereof.  Motley  v. 
Manufacturers'  Ins.  Co.,  29  Me.  337 ;  Lvs.  Co.  v.  Chase,  5 
Wall.  509;  Barrett  v.  Union  Mutual  Ins.  Co.,  7  Gush.  175; 
Lowell  V.  Middlesex  Mutual  Ins.  Co.,  8  lb.  131 ;  Loring  v. 
Manufacturers^  Ins.  Co.,  8  Gray  28  ;  Grosvenor  v.  Atlantie 
Fire  Ins.  Co.,  17  N.  Y.  391  ;  Frink  v.  Hampden  Ins.  Co., 
45  Barb.  384. 

The  same  principle  will  apply  where  the  interest  of  the 
third  person,  which  the  insurer  agreed  to  protect,  is  not  equal 
to  the  whole  interest  of  the  insured  in  the  policy,  or,  as  in 
this  case,  is  such  interest  as  "  may  appear."  Upon  a  valued 
policy  of  insurance  on  goods  for  a  voyage  to  market,  with  a 
stipulation  that  a  portion  of  the  premium  should  be  returned 
if  lauded  at  a  specified  port,  it  was  held  that  the  right  of  the 
insured  to  recover  on  the  contract  of  indemnity,  in  case  of  a 
loss,  might  be  severed  from  his  right  to  a  return  of  part  of 
the  premium  paid,  so  that  his  assignees  of  the  right  to  recover 
on  a  loss  might  recover  therefor,  although  the  right  to  a 
return  of  a  portion  of  the  premium  paid  remained  in  the 
assured,  and  passed  to  his  assignee  in  bankruptcy,  Castelli 
v.  Boddington,  1  E.  &  B.  66.  A  like  severance  or  appor- 
tionment occurs  where  the  insurer  agrees  to  be  responsible  to 
a  third  person  for  an  aliquot  or  ascertainable  part  of  the  in- 
surance money.  The  person  with  whom  the  insurer  so  con- 
tracts, undoubtedly  holds  subject  to  the  conditions  of  the 
policy,  and  under  a  liability  to  have  his  rights  defeated  by  a 
breach  of  the  conditions  of  insurance  by  the  insured  ;  but, 
nevertheless,  he  takes  under  a  contract  with  the  insurer  of  his 
own  making.  Upon  that  contract  he  should  be  permitted  to 
pursue  his  remedy  in  the  same  manner  in  which  contracts 
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with  parties  are  enforceable.  No  injury  can  result  thereby 
to  the  insurer.  Every  defence  may  be  made  in  u  suit  prose- 
cuted in  the  name  of  the  beneficiary  wliich  would  be  availa- 
ble in  an  action  in  the  name  of  the  insured  ;  and  if  suits  by 
both  parties  be  pending,  the  courts,  in  virtue  of  their  equita- 
ble control  over  actions,  may  so  control  the  litigation  that  it 
may  not  be  made  vexatious.  Under  sucli  circumstances, 
whether  the  action  be  in  the  name  of  the  insured,  for  the  use 
of  the  appointee,  or  in  the  mime  of  the  latter,  is  merely  a 
matter  of  form. 

The  fire  occurred  November  26th,  1874.  Notice  thereof 
was  given  by  the  plaintiff,  by  informing  the  president  at  the 
office  of  the  company,  immediately  after  the  fire.  This  was 
sufficient  notice.  If  knowledge  of  the  fire  be  in  fact  conmiu- 
nicated,  the  courts  will  not  be  particular  as  to  the  form  in 
which  it  is  done,  nor  by  whom,  or  how  notice  is  given.  A 
verbal  notice  of  loss  is  sufficient,  no  other  being  stipulated 
for.  2  PkilUps  on  Insurance  471  ;  Roumage  v.  /;is.  Co.,  1 
Green  110.  If  not  strictly  in  accordance  with  the  contract 
of  insurance,  the  informality  will  be  waived  by  the  failure  to 
object  to  its  form,  and  making  objection  to  payment  on  other 
grounds.     Francis  v.  Ins.  Co.,  1  Dutcher  78. 

The  first  preliminary  proofs  were  made  out  in  tlie  name  of 
the  plaintiff,  on  the  13th  of  December,  1874.  They  were 
sworn  to  by  the  plaintiff,  and  the  certificate  of  the  proper 
magistrate  annexed  on  the  13th  of  February,  1875,  but  they 
were  not  presented  to  the  company  until  the  20th  of  Feb- 
ruary. The  conditions  of  the  policy  provide  that,  "  if  the 
policy  is  made  payable  in  case  of  a  loss  to  a  third  party,  or  is 
held  as  collateral  security,  the  proof  of  loss  shall  be  made  by 
the  party  originally  insured."  Proof  in  the  name  of  the 
plaintiff  was  not  in  compliance  with  this  condition,  and  the 
company  properly  objected  to  it  for  this  reason. 

Proof  by  and  in  the  name  of  Kethel  was  obtained  Decem- 
ber 23d,  1874.  It  was  certified  to  on  the  19th  of  February, 
but  not  delivered  to  the  company  until  March  30th.  The 
conditions  require  the  proofs  to  be  rendered  as  soon  afler  the 
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loss  as  possible.     By  this  is  meant,  within  a  reasonable  time. 
Columbia  Im.  Co.  v.  Lawrence,  10  Petera  507. 

Neither  of  these  proofs  was  presented  in  compliance  M'ith 
the  policy.  The  proof  by  Kethel,  M^iich  was  required  by  the 
conditions  of  the  policy,  was  not  delivered  until  upwards  of 
four  months  after  the  fire.  It  was  defective,  also,  in  that  the 
certificate  annexed  was  not  made  by  a  magistrate  nearest  the 
place  of  the  fire.  To  obviate  this  difficulty,  and  remove  this 
obstacle  in  the  way  of  a  recovery,  the  plaintifi'  relied  on  a 
waiver. 

If  the  underwriter  means  to  insist  on  defects  in  the  prelimi- 
nary proofs,  he  should  apprise  the  assured  of  such  objection, 
or  put  his  refusal  on  that  ground.     Receiving    preliminary 
proofs  without  objection,  and  failure  to  object  after  a  reason- 
able time  for  examination,  or  refusal  to  pay  on  other  grounds, 
is  evidence  of  a  waiver.     Busch  v.  Humboldt  Fire  Itvs.  Co., 
6  Vroom  429;  Jones  v.  Mechanics  Fire  Ins.  Co.,  7  Vroom  29. 
Under  a  fire  policy  requiring  the  insured,  in  case  of  a  loss,  to 
produce  a  certificate  of  a  magistrate  or  clergyman  nearest  the 
place  of  fire,  if  the  insured  produces  the  certificate  of  a  magis- 
trate near,  but  not  nearest  the  place  of  the  loss,  the  defect  in 
the  certificate  is  waived  by  a  refusal  to  pay  not  on  that  ground. 
O'Niel  v.  The  Buffalo  Fire  Ins.  Co.,  3  Comst.  122.     Receiv- 
ing  notice   and   preliminary   proof,  and   acting   upon   them 
without  objecting  to  their  form  or  time  of  service,  and  refusal 
to  pay  on  other  grounds,  is  evidence  of  a  waiver  of  formal 
objections.     Bumstead  v.   The  Dividend  Mutual  Ins.  Co.,  2 
Kernan  81.     Indeed,  any  conduct  on  the  part  of  the  company 
or  its  agents,  with    respect  to  their  liability  on  the   policy, 
which  may  reasonably  be  supposed  to  have  induced  the  claim- 
ant to  believe  that  the  time  for  delivering  the  proofs  would 
not  be  relied  on  by  the  company,  is  competent  evidence  of  a 
waiver  of  strict  adherence  to  time  in  the  presentation  of  proofs. 
There  was  some  evidence  that  tended  in  that  direction.     After 
notice  of  the  loss  was  given,  the  officers  expressed  the  opinion 
that  there  was  fraud  in  the  transaction  on  the  part  of  Kethel. 
The  plaintiff  was  negotiating  with  the  company  for  the  pay- 
ment of  his  interest  in  the  loss,  without  regard  to  Kethel's 
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interest.  The  proof  of  loss  made  in  the  plaintiff's  name  was 
received  without  any  objection,  except  that  it  was  not  made 
by  Kethel.  That  proof  was  served  on  the  20th  of  February. 
The  plaintiff  was  told  at  that  time  that  Kethel  must  furnish 
the  proof  of  loss ;  that  the  plaintiff,  as  mortgagee,  could  not 
do  it.  That  proof,  when  obtained,  was  presented  and  received 
without  objection.  After  that  the  plaintifif  had  several  inter- 
views with  the  officers  and  agents  of  the  company,  at  one  of 
which  the  president  declined  to  pay,  "  unless  it  was  a  proper 
fire."  And  the  agent  of  the  company  had  communications 
on  the  subject  with  the  plaintiff,  and  also  with  his  ntlorney, 
by  personal  interviews  and  by  letter.  The  livar  to  the 
attorney  was  written  by  the  agent,  at  his  own  instance,  to 
ascertain  if  he  was  the  attorney  of  Kethel,  and  getting  no 
reply,  he  called  at  the  office  of  the  attorney  and  had  an  inter- 
view with  him  on  the  subject  of  this  loss.  That  interview 
was  on  the  20th  of  April,  1875 — the  day  on  which  the  suit 
was  brought.  The  attorney  testifies  that  at  that  time  the 
agent  declared,  unequivocally,  that  the  company  would  not 
pay  nor  rebuild ;  and  that  he  said,  on  its  being  suggested  that 
the  plaintiff  should  sue,  "  Well,  commence  your  suit,  we  won't 
pay  the  loss."  On  some  of  these  points  there  was  counter 
proof  on  the  defendants'  behalf,  but  there  was  no  testimony 
in  the  cause,  that  objection  was  made  specially  to  the  time 
when  the  proper  proofs  were  delivered.  On  writ  of  error  we 
cannot  undertake  to  determine  the  w'eight  or  credibility  of 
evidence.  If  there  was  evidence  tending  to  establish  a 
waiver,  the  question  was  for  the  jury,  and  the  judge  properly 
submitted  it  to  them. 

The  suit  was  commenced  on  the  20t]i  of  April,  1875,  im- 
mediately after  the  interview  at  the  office  of  the  defendant's 
attorney,  above  referred  to.  The  conditions  provide  that  the 
loss  shall  be  paid  "  sixty  days  after  due  notice  and  proofs  of 
the  same,  made  by  the  assured,  shall  have  been  received,"  &c. 
The  time  must  here  be  reckoned  from  the  delivery  of  the 
proofs  in  Kethel's  name,  and  not  from  the  presentation  of  the 
proofs  by  and  in  the  name  of  the  plaintiff.  Kimball  v.  Ham- 
ilton Fire  Ins.  Co.,  8  Bosio.  495.    On  a  strict  adherence  to  the 
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tenor  of  the  policy,  the  action  was  prematurely  brought,  and 
the  objection  on  that  ground  would  be  fatal,  unless  the  com- 
pany, by  its  OAvn  conduct,  was  deprived  of  the  right  to  have 
the  further  time. 

A  denial  of  all  liability  on  the  policy,  and  peremptory  re- 
fusal to  pay  under  any  circumstances,  is  also  a  waiver  of  the 
right  of  the  company  to  have  the  stipukited  time  before  any 
suit  is  commenced.  Upon  such  denial  of  liability,  and  refusal 
to  pay,  an  action  may  be  commenced  at  once.  Norwich  and 
N.  Y.  Trans.  Co.  v.  Western  JIass.  Ins.  Co.,  6  Blatch.  C.  C 
R.  24:1  ;  S.  C,  34  Conn.  561  ;  Allgree  v.  3Iaryland  Ins. 
Co.,  6  Harr.  &  J.  408  ;  Phillips  v.  Protection  Ins.  Co.,  14 
Mo.  220;  Baltimore  Fire  Ins.  Co.  v.  Loney,  20  Md.  20;, 
JEtna  Ins.  Co.  v.  Maguire,  51  ///.  342  ;  Cohb  v.  Ins.  Co.,  11 
Kansas  93.  We  think  the  cases  cited  establish  the  correct  prin- 
ciple as  applicable  to  stipulations  of  this  character  in  contracts 
of  insurance.  The  insured  having  given  notice  and  presented 
his  preliminary  proofs,  or  the  performance  thereof  being  waived,, 
has  done  all  that  was  required  by  the  contract,  and  has  made 
out  a  prima  facie  case.  Thenceforth  the  burden  is  on  the 
insurers.  This  stipulation  was  inserted  for  their  benefit — to 
enable  them,  before  they  would  be  required  to  pay,  to  inquire 
aud  investigate  with  a  view  to  determine  whether  they  would 
pay.  If  they  had  made  investigation,  and  satisfied  themselves 
what  course  to  pursue,  and  resolved  not  to  pay,  and  so  de- 
clared, "  it  would,"  to  adopt  the  language  of  Shipman,  J.,  in 
Norwich  and  Neio  York  Trans.  Co.  v.  Western  3Iass.  Ins.  Co.^ 
"  be  absurd  to  say  that  they  still  retain  the  right  to  have 
sixty  days  within  which  to  pay  a  loss  which  they  declared 
that  they  would  not  pay  at  any  time,  nor  under  any  circum- 
stances." The  court  so  charged,  leaving  to  the  jury  the  ques- 
tion of  fact  whether  there  had  been  such  denial  and  refusal. 
The  charge  was  correct. 

It  was  insisted  that  the  doctrine  of  waiver  above  stated, 
though  correct  as  a  general  rule,  was  not  applicable  to  this 
case.  The  circumstance  that  was  urged  as  taking  this  case  out 
of  the  general  rule  was,  that  the  policy  contained  a  limitation^ 
clause,  barring  the   suit  if  no  action   should  be  commenced 


572   COURT  OF  ERRORS  AXD  APPEALS. 

State  Insurance  Co.  v.  Maockens. 

within  six  mouths  next  after  the  loss  occurred.  A  delay  of 
sixty  days  after  the  proof  of  Kethel  was  delivered,  before 
bringing  suit,  would  extend  beyond  the  six  months'  limitation. 
The  argument  was,  that  if  the  plaintiff  delayed  the  sixty  days, 
he  would  be  defeated  by  the  six  months  clause,  and  that  the 
waiver  should  only  be  effectual  to  put  the  plaintiff  in  the 
situation  he  would  be  in  if  he  had  sued  at  the  end  of  the  sixty 
days,  and  therefore  the  waiver  was  inoperative. 

The  conditions  in  a  policy  of  insurance  with  respect  to  the 
remedy  of  the  insured  on  tlie  policy,  derive  their  efficacy  entirely 
from  the  contract.  They  create  restrictions  on  his  right  of  re- 
dress for  the  benefit  of  the  insurer,  which  do  not  exist  by  the 
general  law  against  other  parties  to  contracts.  Conditions  im- 
posing burdens  on  one  party  for  the  benefit  of  the  other,  are 
to  be  construed  strictly.  Cathin  v.  Springfield  Fire  Ins.  Co., 
1  Sumner  434.  A  condition  that  the  insured  shall  sue  within 
a  limited  time,  operates  as  a  forfeiture,  and  therefore  is  to  be 
construed  strictly.  Ripley  v.  JEtna  Ins.  Co.,  29  Barb.  552. 
To  give  effect  to  such  a  stipulation  in  cases  not  within  its  terms, 
would  be  to  aid  in  a  forfeiture,  which  the  law  never  permits, 
except  in  cases  where  the  forfeiture  arises  under  the  exact  words 
of  the  instrument.  These  conditions  severally  are  like  condi- 
tions at  common  law — when  once  gone,  they  are  gone  forever 
— ^and  neither  law  nor  equity  will  aid  in  restoring  them,  or 
deprive  the  other  party  of  the  benefit  derived  from  their  ex- 
tinguishment. Whatever  advantage  he  has  derived  from  the 
waiver  of  one  condition  by  the  other  party,  he  will  not  be  de- 
prived of  by  setting  up  another,  to  which,  under  other  circum- 
stances, he  might  be  subjected. 

The  policy  furthermore  provided  that  the  insured  shall,  if 
required,  submit  himself  to  an  examination  under  oath.  The 
insured  is  not  required  to  tender  himself  for  examination. 
He  is  only  under  obligation  to  do  so  if  required  by  the  com- 
pany. In  this  proceeding  the  company  take  the  initiative. 
Mere  informal  conversations  or  declarations  that  they  desire 
to  have  such  examination,  will  not  impose  that  duty  on  the 
insured.     The  demand  for  such   examination  must  be  made 
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with  such  clearness  and  distinctness  that  the  party  shall  be 
fully  informed  that  the  company  mean  to  insist  upon  having  it. 

In  this  case,  the  demand  relied  on  was  that  alleged  to  have 
been  made  of  the  plaintiff,  that  Kethel  should  be  produced  for 
examination.  Inasmuch  as  he  is  the  party  prosecuting  on 
the  23olicy,  in  his  own  right  and  for  his  sole  benefit,  a  demand 
properly  made  on  him  would  be  sufficient  to  impose  on  him 
the  duty  of  procuring  Kethel  for  examination. 

The  controversy  was  whether  what  occurred  with  him 
amounted  to  requiring  the  examination.  The  company's 
agent  testified  that  he  told  the  plaintiff  he  wanted  the  proofs 
of  loss  as  soon  as  possible,  and,  as  soon  as  they  were  received^ 
he  wanted  to  examine  Kethel  under  oath.  He  further  testi- 
fied, at  the  interview  on  the  20th  of  April  he  asked  plaintiff 
where  Kethel  could  be  found,  and  that  he  again  expressed  a 
desire  to  examine  him  under  oath.  The  plaintiff  testified  that 
the  agent  once  told  him  he  wanted  Kethel  for  examination.. 
The  remark  seems  to  have  had  so  little  effect  on  the  plaintiff 
that  he  never  told  Kethel  of  it. 

The  evidence  did  not  make  this  matter  entirely  clear,  and 
was  somewhat  contradictory.  The  judge  very  properly  left 
it  to  the  jury  to  say  whether  any  steps  were  taken  by  the 
company  with  a  view  to  have  Kethgl  examined — whether 
any  information  was  brought  home  to  him,  or  efforts  made  to 
that  end — and  charged  that  if  efforts  to  obtain  the  examina- 
tion were  made  in  good  faith,  no  right  of  action  would  arise 
until  such  examination  was  submitted  to. 

There  is  no  error  in  the  proceeding  below,  and  the  judg- 
ment should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice, 
Depue,  Reed,  Scuddee,  Van  Syckel,  Woodhull, 
Clement,  Green,  Lilly,  Wales — 11. 

For  reversal — Dixon — 1. 


Cited  in  Hihernia  Ins.  Co.  v.  Meyer,  10  Vr.  486  ;  Carson  v.  Jersey  City- 
Ins.  Co.,  14  Vr.  304 ;  Warwick  v.  Monmouth  Ins.  Co.,  15  Vr.  85 ;  Redstrake 
V.  Cumberland  Ins.  Co.,  15  Vr.  302 ;  Laltan  v.  Royai  Ins.  Co ,  16  Vr,  459 ;. 
Jersey  City  Ins.  Co.  v.  Nichols,  8  Stew.  294. 
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THE  STATE,  ROBERT  J.  NEVIN  ET  AL.,  PROSECUTORS, 
PLAINTIFFS  IN  ERROR,  v.  ANDREW  KROLLMAN,  COL- 
LECTOR OF  REVENUE  OF  THE  CITY  OF  HOBOKEN, 
DEFENDANT  IN  ERROR. 

An  endowment  of  a  religions  society,  college,  academy,  seminary  of 
learning  or  public  library,  consisting  of  land,  is  not  exempt  from  taxa- 
tion by  the  fifth  section  of  supplement  of  April  11th,  1866,  to  the  "  act 
■concerning  taxes." 

In  error  to  the  Supreme  Court.  For  the  opinion  of  the 
Supreme  Court,  see  ante  p.  323. 

For  the  plaintiffs  in  error,  J.  C.  Besson  and  R.  Gilchrist. 

For  the  defendant  in  error,  /.  W.  Vroom. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  The  question  presented  is,  whether 
an  endowment  consisting  of  land  is  wathin  the  exemption  de- 
clared by  the  fifth  section  of  the  supplement  of  April  lltb, 
1866,  to  the  "  act  concerning  taxes."  Nix.  Dig.  951.*  That 
section  exempts  from  taxation  "  the  endowment  or  fund  of 
any  religious  society,  college,  academy,  seminary  of  learning 
or  public  library."  The  prosecutors  insist  that  an  endow- 
ment of  land  is  within  the  exemption.  All  exemptions  from 
general  taxation  are  to  be  construed  strictly,  and  though,  in 
the  general  use  of  language,  the  endowment  of  an  institution 
is  the  property  or  pecuniary  means  bestowed  upon  it  as  a 
permanent  fund,  yet  in  the  connection  in  which  the  term  is 
used  in  the  section  referred  to,  a  more  restricted  signification 
must  be  given  to  it.  That  the  words  "  endowment "  and 
*'  fund  "  are  there  used  as  words  ejusdem  generis,  and  that 
they  are  employed  to  signify  property  other  than  land,  is  evi- 
dent from  the  context. 

*Bev.,  p.  1152. 
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The  subjects  of  exemption  are  declared  to  be,  first,  all  col- 
leges, academies  or  seminaries  of  learning,  public  libraries, 
school-houses,  buildings  erected  and  used  for  religions  wor- 
ship, and  the  land  whereon  the  same  are  situate,  necessary  for 
the  fair  use  and  enjoyment  thereof,  not  exceeding  five  acres 
for  each  one.  The  legislature  thus  excepts  the  buildings,  and, 
to  a  certain  extent,  and  to  a  certain  extent  only,  the  land  on 
which  they  are  situated  ;  for  the  exemption  as  to  the  latter  is 
confined  to  so  much  as  may  be  necessary  to  the  fair  use  and 
enjoyment  of  the  buildings,  with  the  further  limitation  as  to 
quantity,  that  the  exemption  shall  not  extend  beyond  five  acres. 
The  section  next  exempts  the  furniture  of  the  edifices  and  the 
personal  property  used  therein,  and  it  then  exempts  the 
endowment  or  fund.  The  extent  to  which  the  legislature 
intended  to  exempt  the  land  is  distinctly  declared.  In  the 
same  section  the  like  discrimination,  illustrating  the  design  of 
the  legislature  in  the  use  of  the  word  under  consideration,  is 
made  in  respect  to  property  used  for  charitable  purposes. 
The  buildings  are  exempted  with  a  limited  quantity  of  the 
land  on  which  they  are  erected,  and  the  furniture  and  per- 
sonal property  used  in  the  buildings,  and  the  "  funds  "  col- 
lected and  held  exclusively  for  sick  or  disabled  members,  or 
for  the  widows  of  deceased  members,  or  for  the  education, 
support  and  maintenance  of  the  children  of  deceased  mem- 
bers. The  legislature  certainly  did  not  intend  to  exempt 
from  the  burdens  of  taxation  all  the  land  which  might  be 
acquired  by  gift  by  the  religious,  eleemosynary  and  literary 
institutions  of  the  state  referred  to  in  the  act,  for  their  pur- 
poses. But  such  would,  of  course,  be  the  necessary  result  of 
the  construction  contended  for  in  this  case,  and  though  the 
land  on  which  the  edifice  might  stand  would  be  exempted 
only  to  a  limited  extent,  under  the  specific  exemption  the 
rest,  however  extensive,  would,  on  that  construction,  notwith- 
standing the  limitation,  and  manifestly  contrary  to  the  inten- 
tion of  the  legislature,  if  acquired  by  gift  for  the  purposes  of 
the  institution,  be  exempted  as  part  of  the  endowment.     The 


576   COURT  OF  ERRORS  AXD  APPEALS. 

Mason  v.  Powell. 

construction  put  upon  the  word  "  endowment "  in  this  con- 
nection by  the  Supreme  Court  in  State  v.  Lyon,  3  Vroom  360, 
is  the  true  one. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

For  ajjinnance — The  Chancellor,  Chief  Justice, 
Balrimple,  Depue,  Dixon,  Knapp,  Reed,  Clement, 
DoDD,  Green,  Lilly,  Wales — 12. 

For  reversal — None. 


Cited  in  State  v.  Axtell,  12  Vr.  119. 


THOMAS  MASON  v.  WILLIAM  S.  POWELL. 

The  forcible  breaking  into  a  house,  in  the  peaceable  possession  of  an- 
other, in  the  absence  of  such  possessor,  is  a  forcible  entry  within  our 
statute. 


In  error  to  Supreme  Court. 

By  agreement  of  counsel,  this  case  was  submitted  with  briefs 
upon  the  following  state  of  the  case  : 

It  appeared  at  the  trial  below,  that  the  defendant  in  cer- 
tiorari acquired  possession  of  the  premises  in  dispute  a  year 
or  more  before  said  trial,  and  held  the  same  under  a  claim 
of  right  to  the  ownership  of  an  unexpired  interest  or  term  of 
years  therein,  and  had  rented  the  same  to  various  tenants, 
and  that,  a  short  time  before  the  trial  below,  said  defendant 
in  certiorari,  by  proceeding  under  .the  landlord  and  tenant 
act,  before  a  justice  of  the  peace,  recovered  the  actual  posses- 
sion of  the  same  from  his  tenant,  and  that  said  defendant  thea 
entered  into  said  house,  and  carefully  closed  up  and  fastened 
the  same,  to  prevent  the  entrance  of  any  stranger,  and  placed 
upon  the  front  door  of  said  house  a  notice,  signed  by  the  said 
defendant  in  certiorari,  that  the  said  premises  were  to  let  by 
him ;  and  that,  while  the  said  projDcrty  was  thus  vacant,  the 
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plaintiff  in  certiorari,  acting  under  the  advice  and  direction 
of  one  Osborn  Conrad,  who  claimed  some  right  to  the  said 
premises,  but  had  never  been  in  the  possession  of  the  same, 
broke  the  locks  and  other  fastenings  by  which  the  said  defend- 
ant had  secured  tlie  said  house,  and  entered  into  the  posses- 
sion of  the  same  in  the  absence  of,  and  without  the  knowledge 
or  consent  of  said  defendant;  and  that,  on  learning  of  this 
entry,  the  said  defendant  immediately  returned  to  the  prem- 
ises, and  demanded  of  the  said  plaintiff  admittance  into  the 
same ;  and  that  said  plaintiff  maintained  the  possession  of  the 
same  against  him,  and  refused  to  allow  him  to  enter  in  a 
peaceable  manner,  and  declared  his  intention  to  hold  said 
premises  by  force ;  and  that  the  said  defendant  in  certioran 
was,  at  the  time  of  said  entry,  a  person  in  very  poor  health, 
suffering  from  a  recent  attack  of  paralysis,  and  that  he 
brought  said  suit  to  recover  the  possession  lost  as  aforesaid ; 
and  it  is  agreed  that  if  the  court  shall  consider  the  entry  and 
detainer  of  Mason  sufficient  to  sustain  the  action  of  forcible 
entry  and  detainer,  then  the  judgment  of  the  court  below  is 
to  be  affirmed,  otherwise,  to  be  reversed. 

For  the  plaintiff  in  error,  A.  Hugg. 

For  the  defendant  in  error,  D.  J.  Pancoast. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  I  have  not  found  any  question 
of  difficulty  in  this  case.  The  point  urged  against  the  de- 
cision in  the  Supreme  Court  was,  that  it  was  not  sufficiently 
shown,  on  the  trial  of  the  cause,  that  the  entry  upon  the 
premises  in  question  was  of  such  a  character  that  a  proceeding 
for  a  forcible  entry  and  detainer  would  lie,  the  defect  insisted 
on  being  that,  neither  in  the  act  of  taking  or  withholding  the 
possession  of  the  property,  was  the  requisite  force  exhibited. 
But  the  case  sent  to  this  court  states  that  the  house,  being  the 
premises  in  dispute,  was  in  possession  of  the  defendant  in  this 
court,  and   that   he   "carefully  closed   up  and   fastened  the 

Vol.  IX.  2o 


578        COURT  OF  ERRORS  AND  APPEALS. 

Mason  v.  Powell. 

same,"  and  that  the  plaintifip  "  broke  the  locks  and  other  fast- 
enings by  which  the  said  defendant  had  secured  tlie  said 
house,  and  entered  into  the  possession  of  the  same  in  the  ab- 
sence of,  and  without  the  knowledge  and  consent  of  the  said 
defendant."  Such  an  entry  as  this  constitutes,  per  se,  and,  in 
the  absence  of  any  circumstance  exliibiting  greater  force,  a 
forcible  entry  within  the  purview  of  the  statute  regulating 
the  subject.  The  second  section  of  this  act  is  very  explicit  in 
this  particular.  Its  purpof^e  is  to  define  the  offence  of  forcible 
entrv  and  detainer.  Its  language  is  :  "  If  anv  one  shall  enter 
upon  or  into  any  latids,  tenements,  or  other  possessions,  and 
detain  and  hold  the  same,  with  force  or  strong  hand,  or  with 
weapons,  or  by  breaking  open  tiie  doors,  windows,  or  other 
part  of  a  house,  whether  any  person  be  in  it  or  not ;  or  l)y  any 
kind  of  violence  whatsoever,  &c. ;  in  such  case,  every  person 
so  offending  shall  be  guilty  of  a  forcible  entry  and  detainer 
within  the  meaning  of  this  act." 

'  This  section  is  not  to  be  found  in  any  of  the  English  acts, 
and  it  appears  to  have  proceeded  from  the  pen  of  Judge  Pat- 
<;rson,  and  its  object  obviously  was,  to  embody,  in  the  form 
of  a  definition,  what  he  considered  to  be  the  result  of  the  de- 
cisions with  respect  to  the  nature  of  this  particular  offence. 
Among  such  decisions  were  some  which  appeared  to  have 
held  that  the  breaking  into  a  house  was,  of  itself,  a  forcible 
entry.  This  principle  as  derived  from  ancient  judgments,  is 
thus  stated  by  Sergeant  Hawkins,  1  P.  C,  ch.  64,  §  26  :  "  It 
seems  to  be  agreed  that  an  entry  may  be  said  to  be  forcible, 
not  only  in  respect  of  a  violence  actually  done  to  the  person 
of  a  man,  as  by  beating  him,  if  he  refuse  to  relinquish  his 
possession,  but  also  in  raspect  of  any  other  kind  of  violence 
in  the  manner  of  the  entry,  as  by  breaking  open  the  doors  of 
a  house,  whether  any  person  be  in  it  at  the  same  time  or  not." 
This  author,  in  using  this  language,  was  treating  of  forcible 
entries  as  misdemeanors,  and  he  thus  explicitly  holds  that 
such  offence  was  completed  by  the  single  act  of  taking  pos- 
session of  a  house  by  breaking  into  it,  even  in  the  absence  of 
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the  owner.  Nor  do  I  know  that  this  principle,  as  a  part  of 
the  common  law,  has  ever  been  called  in  question.  It  is 
upon  this  ground  that  the  judgment  in  Rex  v.  BatJmrst, 
Sayer  225,  appears,  in  the  main,  to  rest ;  and  this  case  is 
cited,  with  seeming  approbation,  by  Chief  Justice  Ewing,  in 
Butts  V,  Voorhees,  1  Greeyi  18.  See,  also,  for  a  recognition 
of  this  doctrine,  the  opinion  of  the  Chancellor,  in  the  case  of 
Todd  V.  Jackson,  2  Didcher  525. 

This,  then,  being  the  doctrine  of  the  common  law,  it  would 
liave  been  strange  if  Judge  Paterson  had  failed  to  recognize 
its  prevalence  in  the  section  in  question.  To  have  omitted  a 
reference  to  it  in  this  connection,  would  have  been  to  inno- 
vate, and  no  reasonable  ground  appears  for  such  a  purpose. 
It  would  be  but  slightly  less  impolitic  to  allow  a  person  to 
take  possession  of  property  in  the  peaceable  possession  of  an- 
other, by  breaking  into  a  house,  than  to  legalize  a  seizure  of 
such  possession  by  threats  and  intimidation.  Both  acts  tend 
to  disorder,  and  are  therefore  equally  prohibited.  In  the 
present  case,  as  it  is  admitted,  the  house  in  question  was 
broken  into,  and  in  this  manner  taken  possession  of,  and  such 
possession  was  continued.  The  plaintiff  in  certiorari  has 
plainly  been  guilty  of  a  forcible  entry  and  detainer. 

The  judgment,  therefore,  should  be  affirmed. 

For  ajgirmance — The  Chancellor,  Chief  Justice,  De- 
PUE,  Dixox,  Knapp,  Reed,  Scudder,  Dodd,  Green — 9. 

For  reversal — None. 


Cited  in  Hildredih  v.  Camp,  12  Vr.  308. 
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THE  COLUMBIA  DELAWARE  BRIDGE  COMPANY,  PLAIN- 
TIFFS IN  ERROR,  V.  CHRISTIAN  H.  GEISSE  ET  AL., 
DEFENDANTS  IN  ERROR. 

lu  error. 

For  opinion  of  the  Supreme  Court,  see  ante  p.  39. 

For  the  plaintiffs  in  error,  /.  G.  Shipman. 

For  the  defendants  in  error,  Jacob  Vanatta. 

The  Chancellor.  For  tlie  reasons  given  by  the  Su- 
preme Court  for  the  judgment  under  review,  I  am  of  opinion 
that  that  judgment  should  be  affirmed. 

For  qffinnance — The  Chancellor,  Dixon,  Reed,  Scud- 
DER,  Van  Syckel,  Woodhull,  Clement,  Dodd,  Lilly^ 

Wales— 10. 

For  reversal — None. 
Cited  in  Blackford  v.  Plainfidd  Oaa  Co.,  14  Vr.  440. 


INDEX. 


ABATEMENT. 

1.  Where,  at  common  law,  an  action 
would  abate  by  the  death  ofa  ["any, 
such  death  should,  under  our  stat- 
ute, be  suggested  on  the  record  by 
the  party  desiring  the  suit  to  pro- 
ceed, and  the  opposite  party  should 
be  ruled  to  take  his  next  step, 
before  he  can  be  put  in  defan  r 
Hendrickson   ads.    Herbert,         2'.)f) 

2.  An  action  of  trespass  guare  clausum 
/regit,  is  not,  at  common  law,  abated 

by  the  death  of  one  of  several 
defendants;  and  in  case  of  such 
death,  no  suggestion  or  rule  is 
necessary.  -^^• 

ACCORD  AND  SATISFACTION. 

To  constitute  an  accord  and  satisfac- 
tion, there  must  be  a  satisfaf^tion 
of  the  entire  debt,  so  as  completely 
to  extinguish  it.  Line  &  Nelson  v. 
Nelson  &  Smalley,  358 


ACTION. 

1.  Money  voluntarily  paid,  with  full 
knowledge  of  the  facts,  cannot  be 
recovered  back — and  this  rule  ap- 
plies to  a  voluntary  payment  of 
taxes.  Mayor,  &c.,  of  Jersey  City, 
V.  Biker,  225 

2.  But  this  rule  is  not  applicable 
where  the  tax  so  paid  has  been  set 
aside  by  a  judicial  decision.       lb 

■3.  The  owner  of  a  steam  boiler,  which 
he  has  in  use  on  his  own  property, 
is  not  responsible,  in  the  absence 
of  negligence,  for  the  damages 
done  by  its  bursting.  Marshall  tJI 
iVelwood,  339  . 
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,  A  suit  will  not  lie  on  a  check  given 
in  part  payment  of  the  considera- 
tion for  the  assignment  of  a  lease, 
a  legal  tender  having  been  made 
of  such  assignment,  if  before  suit 
brougiu  the  assignor  has  parted 
with  the  leased  premises  to  a  third 
party.     Hoagland  ads.  Hall,       350 

.An  action  of  debt  will  lie  against 
executors,  on  the  obligation  of  the 
testator,  that  his  executors  shall 
pay  after  his  death.  Hairison  v. 
Vreeland,  366 

.  Whether,  in  an  action  upon  an  im- 
provement certificate,  payable  to 
the  contractor  or  holder,  the  debtor 
can  object  that  the  plaintiff'  is  a 
receiver  appointed  by  a  foreign 
court— Quere.  Knapp  v.  Mayor, 
&c.,  of  Hoboken,  371 

.  To  recover  upon  improvement  cer- 
tificates given  for  labor  and  mate- 
rial furnished  the  city  under  ex- 
press contracts  for  improvements 
authorized  by  the  charter,  the  rem- 
edy is  by  action  of  debt  on  the  cer- 
tificate, and  not  by  mandamus  to 
compel  the  enforcement  of  the  as- 
sessments. ^"• 

\.  After  judgment  in  an  attachment 
suit,  to  which  the  defendant  has 
not  appeared,  the  defendant  may, 
within  one  year,  bring  an  action  to 
recover  from  the  plaintiff  in  at- 
taciiment  and  the  applying  credit- 
ors severally,  moneys  due  and 
owing  to  them  from  the  defendant 
in  attachment,  which  they  have 
received  under  the  attachment  pro- 
ceedings. The  judgment  in  attach- 
ment will  not  conclude  the  defend- 
ant as  to  the  existence  of  the  debts 
for  which  it  is  entered.  Schenek  v. 
Griffin,  462 
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9.  In  such  action  brought  against  the 
plaintiff  in  attachment — Held,  1, 
that  the  action  would  lie,  either  if 
the  plaintiff's  claim  was  one  for 
which  an  attachment  could  not  le- 
gally be  issued,  or,  if  the  sum  re- 
covered was  not,  in  fact,  due  and 
owing ;  and,  2,  that  the  damages 
recoverable  included  the  amount 
received  by  the  plaintiff  in  attach- 
ment on  his  claim,  and  also  so 
much  of  the  money  made  out  of 
tlie  property  attached  as  was  ap- 
plied to  the  payment  of  the  costs 
and  expenses  of  the  attachment 
suit.  J  I}. 

10.  On  a  policy  against  loss  by  fire, 
issued  to  the  owner  of  the  premises, 
with  an  entry  on  the  face  of  the 
policy,  "  Loss,  if  any,  payable  to 
M.,  as  his  interest  may  appear," 
signed  and  approved  by  the  agent 
of  the  insurance  company,  an  ac- 
tion may  be  maintained  by  the 
person  to  whom  the  loss  is  made 
payable,  as  on  a  contract  with  him 
to  pay  him  according  to  the  terms 
of  such  appointment.  Slate  Insur- 
ance Co.  V.  Maackens,  564 

See  Insurance,  6. 

AGENCY. 

1.  Statements  made  by  a  general 
agent,  in  order  to  be  evidence 
against  his  principal,  must  have 
been  made  in  the  course  of  the 
business  entrusted  to  him.  Ash- 
more  V.  Penn.  Steam  Towing  Co., 

13 

2.  This  rule  excludes  all  statements 
or  narrations  of  such  agent,  which, 
although  relating  to  the  business 
of  tlie  principal,  were  not  made  in 
execution  of  the  agency.  Ih. 

3.  Agency,  as  a  question  of  fact,  may 
be  proved  by  the  acts,  declarations, 
or  conduct  of  the  principal  and 
agent,  although  the  agent  was 
appointed  by  power  of  attorney. 
Columbia  Del.  Bridge  Co.  v.  Geisse, 

39 

4.  An  agent  who  demands  possession 
for  his  principal,  must  have  author- 
ity to  make  the  demand  at  the  time 


of  making  it.  A  subsequent  assent 
on  the  part  of  the  landlord  will 
not  establish,  by  relation,  a  notice 
given,  in  the  first  instance,  without 
authority.  Brahn  v.  Jersey  City 
Forge  Co.,  74 

.  It  is  not  necessary  to  prove  an 
express  authority  to  the  agent ;  it 
may  be  inferred  from  circumstances 
which  show  the  concurrence  of  the 
principal  in  his  act.  lb. 

.  It  is  not  necessary  to  show  the 
tenant  by  proof,  at  the  time  of  the 
service,  that  the  agent  had  due 
authority;  it  is  sufficient  if  such 
authority  actually  exists.  lb. 

.  When  an  agent  has  been  employed 
to  sell  land  at  no  fixed  rate  of  com- 
pensation, the  jury  are  to  fix  the 
value  of  his  services  in  the  premises 
from  the  work  done,  and  in  fixing 
the  amount,  the  amount  usually 
paid  professional  land  brokers  for 
such  services,  may  be  taken  into 
consideration.  Ruckman  v.  Berg- 
holz,  531 

.  The  after-occurring  insanity  of  a 
principal  operates,  per  «e,  as  a  revo- 
cati(m  or  suspension  of  the  powers 
of  his  agent,  except  in  cases  where 
a  consideration  has  been  previously 
advanced  in  the  transaction  so  that 
the  power  became  coupled  with  an. 
interest,  or  where  a  consideration 
of  value  is  given  by  a  third  person 
dealing  with  the  agent,  relying  on 
his  apparent  authority  in  ignorance 
of  the  principal's  incapacity.  3Iat- 
thiessen  &  W.  Co.  v.  McMahon,  536- 

AGREEMENT. 
See  Contract. 


AMENDMENT. 

1.  A  defective  plea  of  discharge  in 
bankruptcy  is  amendable  on  terms. 
Stoll  V.  Wilson,  198 

2.  The  podea   is    amendable   by  the 
judge  who  tried  the  cause,  and  is 
conclusive  evidence  to  the  court  of 
the    proceedings     at    the    circuit.. 
Paulison  v.  Halsey,  488  ■ 
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3.  If  a  verdict  be  faulty,  the  court  inll 
error  may  permit  the  case  to  stand!} 
over  even  after  argument,  to  afford!  1 
an  opportunity  fur  amendment  inj| 
the  court  below.     Del.,  Lack,  and 
W.  R.  B.  Co.  V.  Toffey,  525 


4.  If  the  defect  in  the  record  be  in 
mere  matter  of  form,  it  may  be 
amended  without  the  intervention 
of  tiie  court  below.  lb 

5.  If  the  point  on  which  the  verdict 
is  given  be  so  uncertain  that  it  can 
not  be  clearly  ascertained  whether 
llie  jury  meant  to  find  the  issue  or 
not,  it  cannot  be  helped  by  intend 
raent.  But  if  the  point  in  issue 
can  be  collected  from  the  findin 
of  the  jury,  and  there  is  no  diflG 
culty  in  ascertaining  what  the  jury 
must  have  intended,  judgment  will 
be  entered  without  remitting  the 
postea  to  the  judge  who  tried  the 
case  for  amendment.  76 

See  Attachment,  16. 
Practice,  4. 


AKBITRATION. 

A  reference  of  a  suit  pending  in  the 
Supreme  Court,  under  the  Arbitra- 
tion Act,  (Nix.  Dig.  31,  §  3,)  can- 
not be  made  at  the  circuit,  nor  with- 
out consent  of  parties.  Paulison  v. 
Halsey,  488 


ARREST. 
See  Contempt. 

ASSESSMENTS. 

See  MxjNiciPAi;  Corporations,  II , 
"  Assessments." 

ASSIGNMENTS. 

An  improvement  certificate,  payable 
to  the  contractor  or  holder,  is  as- 
signable, subject  to  the  equities  be- 
tween the  original  parties.  Kimpp 
V.  Mayor,  &o.,  o/Bbbokm,         371 


ATTACHMENT. 

A  municipal  corporation  is  sub- 
ject to  garnishment  under  our 
attachment  act.  Mayor,  <fec.,  of 
Jersey  City  v.  Horton,  88 


2.  In  such  case  a  scire  faciaa  cannot 
issue  out  of  a  justice's  court.       lb. 

3.  An  attachment  may  issue  against 
a  female  debtor.  Davis  v.  Mahany 
&  Grover,  104 

4.  An  attachment  may  be  served 
upon  the  proceeds  of  execution, 
as  a  right  and  credit,  in  the  hands 
of  a  constable,  made  under  execu- 
tion for  the  defendant  in  another 
action  before  a  justice  of  the 
peace,  in  which  the  defendant  in 
attachment  is  plaintiff,  and  which 
proceeds  have  not  yet  been  paid 
into  court.  lb. 

5.  The  defendant  in  attachment  in 
the  justice's  court  must  file  a  bond 
on  appearance.  lb. 

6.  Creditors  in  attachment  in  another 
court  cannot  set  aside  a  judgment 
in  this  Court  obtained  by  the  plain- 
tiff against  the  defendant  in  attach- 
ment.    Stewart  v.  Walters,  274 

7.  If  the  judgment  be  fraudulent,  they 
may  contest  the  same  when  offered 
in  evidence  before  the  auditor, 
and  resist  the  allowance  in  the 
court  where  the  attachment  is 
pending.  lb. 

8.  If  the  auditor  err  in  allowing  a 
claim  against  the  defendanis,  the 
report  may  be  referred  back  to 
him  to  take  testimony  and  correct 
his  report.  lb. 

9.  After  judgment  in  an  attachment 
suit,  to  wliich  tiie  defendant  has 
not  appeared,  the  defendant  may, 
within  one  year,  bring  an  action 
to  recover  from  the  plaintiff  in 
attachment  and  the  applying  credi- 
tors severally,  moneys  due  and 
owing  to  them  from  the  defendant 
in  attachment,  wliich  they  have 
received  under  the  attachment 
proceedings.  The  judgment  in 
attachment  will  not  conclude  the 
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defendant  as  to  the  existence  of  the 
debts  for  which  it  is  entered. 
Schenefc  v.  Griffin,  462 

10.  In  such  action  brought  against 
tlie  plaintiff  in  attachment — Held, 
l,^that  the  action  would  lie,  either 
if  ihe  plaintiff's  claim  was  one 
for  which  an  attachment  could  not 
legally  be  issued,  or,  if  the  sum 
recovered  was  not,  in  fact,  due  and 
owing ;  and,  2,  that  the  damages 
recoverable  included  the  amount 
received  by  the  plaintiff  in  attach 
ment  on  his  claim,  and  also  so 
much  of  tlie  money  made  out  of 
the  property  attached  as  waa  ap- 
plied to  the  payment  of  the  costs 
and  expenses  of  the  attachment 
suit.  jb 

11.  The  defendant  in  attachment  is 
not  estopped  from  his  action  to 
recover  moneys  received  by  the 
plaintiff  and  applying  creditors 
under  the  attachment  which  are 
not  due  anil  owing,  by  the  fact  that 
he  knew  of  the  pendency  of  the 
attachment  suit,  and  did  not  enter 
his  appearance  to  it.  He  had  an 
election  to  appear  to  the  suit,  or 
bring  his  action  afierwaids.         lb. 

12.  Effect  of  a  judgment  in  attach- 
ment considered.  lb. 

13.  The  property  seized  under  the 
writ  of  attachment  was  a  chattel 
which  the  defendant  in  attachment 
had  sold  to  one  L,  with  an  im- 
plied warranty  of  title.  In  re- 
plevin brought  by  L.  against  the 
officer,  the  chattel  was  determined 
to  have  been  subject  to  tiie  prior 
lien  of  the  attaciiment.  Held,  that 
the  voluntary  payment  of  the  dam- 
ages in  the  re[)levin  suit  by  the 
•defendant  in  attachment,  to  relieve 
himself  from  liability  on  his  war- 
ranty of  title,  was  not  a  voluntary 
payment  in  the  attachment  suit, 
although  the  money  so  received 
was  the  fund  distributed  in  the 
attachment  proceedings;  and  that 
the  defendant  in  attachment  was 
not,  by  such  payment,  barred  of 
his  action  to  recover  it  back.       lb. 

24.  In  a  suit  against  a  garnishee  by 
scire  facias,  and  judgment  therein 


by  default,  it  cannot  be  alleged  on 
error  that  the  writ  of  attachment, 
as  appears  by  the  record  of  the 
proceedings  against  the  defendant 
in  attachment,  was  not  duly  served 
on  such  garnishee.  The  recital 
in  the  scire  facias  that  the  wrif-was 
duly  served  on  the  garnishee,  and 
the  judgment  by  default  is  conclu- 
sive against  him.  Young  v.  Del., 
Lack.  &  W.  R.  R.  Co.,  502 

15.  Nor  is  it  fatal  to  such  judgment 
that  it  appears  on  the  record  that 
the  writ  of  inquiry  was  executed 
after  its  return  day.  lb. 

16.  Such  a  writ  when  executed  was 
a  nullity,  and  by  the  statute  of 
jeofails  the  want  of  a  writ  of  in- 
quiry is  aided  on  error.  lb 


BAIL. 

1.  Bail  are  entitled  to  relief  when  the 
surrender  of  the  principal  is  made 
impossible  by  the  act  of  the  law, 
where  the  plaintiff  loses  nothing  by 
the  omission  of  any  act  which  it  is 
in  the  power  of  the  bail  to  perform. 
Steehnan  v.  Matlii:,  247 

2.  Whether  relief  will  be  granted  by 
bringing  up  the  principalon  habeas 
corpus,  or  by  extending  che  time 
for  surrender,  or  by  granting  a  dis- 
charge on  motion,  will  depend  upon 
the  fact  whether  the  one  mode  will 
be  more  beneficial  to  the  plaintiff 
than  tiie  other.  lb. 


BANKRUPTCY. 

See  Pleading,  10,  11. 

BASTARDY. 

1.  The  mother  of  a  bastard  child  is  a 
party  to  the  proceedings  taken  un- 
der the  bastardy  act  for  indemnify- 
ing the  township.  State,  Stall  v. 
Overseer  of  Walpack,  200 

2.  On  appeal  to  the  sessions  from  an 
order  of  two  justices  in  bastardy 
proceedings,  the  sessions  must  re- 
try the  cause  and  render  an  inde- 
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pendent  judgment  on  the  merits — ' 
a  judgment  of  affirmance  or  rever-jj 
sal  merely  is  irregular,  and  will  be|| 
set  aside.  Hmf  v.  Overseer  of  I 
Camden,  287  3 

1!.  Under  the  revised  charter  of  the 
city  of  Camden,  passed  in  1871,! 
bastards  are  chargeable  to  the  city 
and  not  to  any  single  ward.  Bas- 
tardy proceedings  are  properly  in- 
stituted bv  the  overseer  for  the 
ward  in  which  the  child  is  born. 

lb. 

3.  Where  all  the  requirements  for  an 
appeal  from  a  conviction  before 
two  justices,  under  the  bastardy 
act,  have  been  satisfied,  an  appeal 
may  be  entered  in  the  Quarter 
Sessions,  and  that  court  may  rule 
the  two  justices  to  send  up  the 
papers  in  the  proceeding.  State^ 
£x  rel.  Taylor,  v.  Cassidy,  437 


BILLS  AND  NOTES. 
iSee  Limitations,  1,  2. 


BONDS. 

I.  In  General. 
II.  Official  Bonds. 

I.  In  General. 


1.  Coupon  bonds  of  a  corporation, 
issued  under  legislative  authority 
to  raise  money  on  a  credit,  if  they 
contain  words  of  negotiability,  are 
negotiable  the  same  as  promissory 
notes,  and  the  ti'tle  of  the  pur- 
chaser of  such  a  security  for  a 
valuable  consideration,  has  all  the 
qualities  of  the  title  of  the  holderj 
of  ordinary  commercial  paper,  un-| 
(ler  the  same  circumstances.  Boydl 
V.  Kennedy,  146; 

2. Such  bond  issued  and  put  in  the 
market,  with  a  blank  for  the  name 
of  the  payee,  has  the  same  quality 
of  negotiability  as  a  bond,  com- 
plete when  issued.  The  authority 
for  a  subsequent  bona  fide  holder 
writing  his  own  name  in  the  blank 
«pace,  and  making  the  instrument 


complete,  is  implied  from  the  act 
of  the  obligors  in  putting  it  in  cir- 
culation in  that  condition.  lb. 

A  bond  issued  by  the  county  of  H  , 
under  legislative  authority,  pay- 
cvble  to  ....  or  ...  . 
was  feloniously  stolen  from  the 
owners.  In  an  action  of  replevin 
by  the  real  owner,  it  was  held  that 
he  conld  not  recover  the  bond  of 
a  holder  who  had  subsequently 
bought  it  in  the  market,  bona  fide, 
for  a  valuable  consideration.      lb. 

4.  A  release  of  one  of  several  oblig- 
ors, whether  they  are  bound  jointly, 
or  jointly  and  severally,  discharges 
the  others,  and  may  be  pleaded  in 
bar  by  all ;  but  to  have  this  effect, 
it  must  be  a  technical  release  under 
seal.  Line  &  Nelson  v.  Nehon  & 
Smalley,  358 

5.  A  covenant  not  to  sue  one  of  the 
several  obligors  is  not  pleadable  in 
bar— it  is  a  covenant  only,  and  the 
covenantee  is  put  to  his  cross  ac- 
tion, to  recover  the  damages  which 
a  breach  may  occasion  him.  As 
an  exception'  to  this  rule,  a  sole 
obligor  may  plead  such  covenant 
in  bar,  to  avoid  circuity  of  action. 

lb, 

II.    Official  Bonds. 

.A  voluntary  bond  given  by  the 
state  treasurer  for  the  faithful  dis- 
charge of  his  duties,  is  valid.  Sooy 
ads.  State,  324 


7.  Nor  would  such  bond  be  deemed 
extorted,  and  therefore  invalid,  if 
the  legislature  required  the  giving 
of  such  bund  under  pain  of  refusmg 
to  permit  such  treasurer  from  con- 
tinuing in  othce  and  of  receiving 
the  emoluments  thereof;  the  treas- 
urer being  a  constitutional  officer, 
is  not  subject  to  the  legislative 
will.  ^*- 

8.  The  doctrine  of  duress  and  extor- 
tion in  relation  to  official  bonds, 
considered.  -'  "• 

9.  The  requirement  of  the  statute 
that  the  treasurer's  bond  shall  be 
approved  of  by  the  senate,  is  mere- 
ly directory.  -' "• 
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10.  Nor  does  the  provision  that  the 
dividends  due  upon  stock  owned 
by  the  state  shall  be  drawn  when 
necessary,  on  the  draft  of  the  comp- 
troller, make  such  draft  indispen- 
sable to  a  valid  payment  in  all 
cases.  lb. 

11.  The  legislature  is  the  agent  of  the 
state  in  taking  the  treasurer's  bond,! 
and  if  fraudulent  representation  is' 
made  by  it  to  the  sureties  which 
are  operative  in  the  execution  of  it 
by  them,  such  bond  is  void.        lb. 


BREACH  OF  PROMISE. 

An  agreement  of  a  married  man  to 
marry,  when  a  divorce  should  be 
decreed  between  himself  and  his 
wife  in  a  suit  then  pending,  is  con- 
trary to  public  policy,  and  void. 
Noice  V.  Brown,  228 


CASES  AFFIRMED. 

1.  Schenck  v.  GrifEn.  From  Supreme 
Court.  462 

2.  State,  M.  &.  E.  R.  R.  Co.,  pros.,  v. 
Comm'r  of  Railro.id  Taxation. 
From  Supreme  Court.  8  Vroom 
228.  472 

3.  Paulison  v.  Halsey.  From  Su- 
preme Court.     8  Vroom  205.     488 

4.  Wolcott,  Johnson  &  Co.  v.  Mount. 
From  Supreme  Court.  7  Vroom' 
262.  496, 

5.  Young  V.  Del.,  Lack,  and  West.  R.I 
R.  Co.   From  Supreme  Court.   502 

6.  Del.,  Lack,  and  West.  R.  R.  Co.  v.\ 
Toffey.  From  Hudson  Circuit.  525 

7.  Rnckman  v.  Bergholz.  From  Ber- 
gen Circuit.  531 

8.  Matthiessen  &  Weichers  Refining 
Co.  V.  McMahou's  Adm'r.  From 
Supreme  Court.  536 

9.  State,  M.  &  E.  R.  R.  Co.,  pros.,  v. 
Hudson  Tunnel  Co.  From  Su- 
preme Court.     9  Vroom  17.        548 


10.  State  Insurance  Co.  v.  Maackens, 
From  Supreme  Court.  564 

11.  State,  Nevin,  pros.,  v.  Krollman. 
From  Supreme  Court.  9  Vroom 
323.  574 

12.  Mason  v.  Powell.  Froni  Supreme 
Court.  576 

13.  Columbia  Delaware  Bridge  Co.  v. 
Geisse.  From  Supreme  Court.  9 
Vroom  39.  580 


CASES  REVERSED. 

l.Torrey  v.  Burnett.  From  Supreme 
Court.  457 

2.  Millville  Mutual  Insurance  Co.  v. 
Collerd.      From   Hudson    Circuit. 

480 

3.  Stewart   v.   Lehigh  Valley  R.   R. 
Co.     From  Supreme  Court.       505 


CERTIORARI 

1.  Where  a  road  was  laid  out  March 
14th,  1872,  and  a  writ  of  certiorari 
to  review  the  same  allowed  May 
12th,  1873,  the  writ  will  be  dis- 
missed for  laches,  if  it  appear  that 
the  road  has  been  opened,  im- 
proved and  built  upon,  with  the 
knowledge  of  the  prosecutor.  Slate, 
Grant,  pros.,  v.  Clark,  102 

2.  If  the  causes  for  reversal  on  certio- 
rari be  not  written  down,  and  filed 
with  the  clerk  within  thirty  days- 
after  the  return  is  made  and  com- 
pleted, unless  good  cause  be  shown, 
the  writ  will  be  dismissed.  Brown 
V.  Peterson,  18& 

3.  An  order  of  the  Common  Pleas 
dismissing  an  appeal  ma}'  be  re- 
viewed by  certiorari.  Snover  v. 
Tinsman,  210 

4.  The  court  will  not  regard  a  mere 
voluntary  statement  of  facts  made 
between  the  parties,  for  the  pur- 
pose of  preparation  for  argument 
on  certiorari,  as  conclusive,  until  it 
is  filed  with  the  clerk  of  the  court.. 
Before  that  time,  it  is  within  the 
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control  of  the  parlies,  and  they 
may  aher  or  revoke  it  at  their  will. 
State,  Gray,  pros.,  v.  Robinson,  267 

5.  In  the  prosecution  of  writs  of  cer- 
tiorari to  remove  taxes,  the  rule  of 
the  court  requires  the  utmost  dili- 
gence, and  tliat  the  cause  be  argued 
at  the  term  next  after  the  return  of 
the  writ  at  the  furthest.  lb. 

6.  The  court  will  not  usually,  on  mo- 
tion, dismiss  a  certiorari  which  has 
been  allowed  in  open  court,  and  ex 
parte,  on  grounds  which  were  be- 
fore the  court,  and  wliich  must 
have  been  considered  in  allowing 
the  writ,  but  will,  in  its  discretion,! 
retain  the  writ  until  final  hearing.! 
State,  Van  Cleef,  pros.,  v.  Comm'rs' 
of  Streets,  &c.,  320 

7.  Whether  the  provisions  of  an  act 
of  the  legislature  limiting  the  time 
within  which  a  writ  of  certiorari 
shall  be  allowed  or  granted  to  re- 
view an  assessment  made  under 
such  act,  will  prevent  this  court, 
after  the  period  so  limited,  from 
allowing  a  certiorari  to  determine 
the  constitutionality  of  the  act,  or 
the  portion  of  it  under  which  the 
assessment  was  made,  and  the  rela- 
tion of  the  limitation  to  such  act, 
may  be  disposed  of  on  the  hearing, 
if  the  facts  present  the  question. 

lb. 

8.  The  record  before  the  court  fails  to 
show  that  the  fact  has  transpired 
upon  which  the  time  was  to  begin 
to  run.  lb. 

9.  A  writ  of  certiorari  will  not  lie  to 
revise  or  correct  erroneous  opin 
ions,  however  hurtful  they  may  be 
to  individuals  against  whom  they 
are  expressed.  An  order,  judg- 
ment or  determination  affecting 
the  rights  of  the  prosecutors  is 
necessary  as  a  foundation  for  the 
use  of  the  writ.  Watson  v.  Medical 
Society  of  New  Jersey,  377 

See  Insolvency,  1. 


CONDEMNATION    OF    LANDS. 

See  Eminent  Domain. 


CONSTITUTION  AND  CONSTI- 
TUTIONAL LAW. 

1.  Where  an  ordinance  is  annulled 
for  want  of  jurisdiction,  by  com- 
petent notice  to  the  persons  affec- 
ted, the  error  is  fundamental,  and 
cannot  be  remedied  by  subsequent 
legislation.  State,  Boice,  pros.,  v. 
Plainfield,  95 

2.  The  power  of  the  legislature  to 
change  the  form  of  the  remedy 
where  no  substantial  right  under 
th'e  contract  is  impaired,  is  well 
settled.     Baldwin  v.  City  of  Newark,. 

158 

3.  Where  an  assessment  of  damages 
in  favor  of  an  owner  for  lands 
taken,  and  also  an  assessment 
against  such  owner  for  benefits, 
have  been  made,  for  the  recovery 
of  which,  separate  actions  would 
lie,  it  is  competent  for  the  legisla- 
ture to  provide,  by  a  subsequent 
statute,  that  both  may  be  enforced 
in  one  action,  by  setting  off  the 
one  against  the  other.  lb.. 

4.  The  legislature  had  the  power  to 
arrest  the  work  upon  said  reserv- 
oir, which  was  being  done  partly 
under  legal  contract,  and  partly 
outside  of  the  contract,  without 
previous  advertisement  for  propo- 
sals, and  say  what  shall  be  the 
equitable  terms  of  settlement  on 
the  part  of  the  city,  where  the 
contractor  assents.  Cleveland  v. 
Board  of  Finance,  &c.,  259' 

5.  It  is  in  the  power  of  the  legisla- 
ture to  dispense  with  formalities 
contained  in  the  charter,  and  give 
contractors  their  equitable  right 
to  compensation  for  services  ren- 
dered, or  materials  furnished  in 
good  faith  for  the  public  benefit. 

6.  The  question  of  compensation  may 
be  submitted  to  any  impartial 
tribunal  the  legislature  may  desig- 
nate, and  the  city  cannot  complain 
that  the  right  of  trial  by  jury  has- 
been  violated.  lb. 

7.  Informations  in  the  nature  of  a 
writ  of  qtio  tvarranto  are  not  pro- 
hibited by  paragraph  9,  Article  I, 
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of  the  Constitution  of  New  Jersey 
Attorney- General  v.  Delaware  and 
B.  B.  R.  K,  282 

The  legislature  may  cure,  in  mu- 
nicipal proceedinors,  the  want  of 
formalities  which  it  need  not  have 
prescribed.  Slate,  Kohler,  v.  Tmmi 
of  GuUenberg,  -1 1 9 


CONTEMPT. 

1.  The  fifty-fourth  section  of  the  prac- 
tice act,  whicli  enacts  tliat  it  shall 
not  be  lawful  to  arrest  or  imprison 
the  person  of  any  female  by  virtue 
of  any  mesne  process  or  process  of 
execution  in  any  civil  action,  does 
not  apply  to  proceedings  for  con- 
tempt.    Clark  ads.  Grant,  257 

2.  After  certiorari  to  remove  the  judg- 
ment and  proceedings  of  a  justice 
of  the  peace  is  presented  to  him, 
any  fiuther  proceeding  in  the  mat- 
ter by  him  is  a  contempt  of  the 
court  allowing  the  writ.  McQuade 
v.  Emmons,  397 


CONTRACTS. 

1.  It  is  not  always  necessary  to  re- 
scind an  agreement,  when  fraudu- 
lent, to  defend  against  its  effect  in 
part.     Brewster  v.  Brewster,        119 

2.  When,  by  eliminating  the  fraudu- 
lent element,  the  contract  will 
stand  as  the  honest  agreement  of 
the  parties,  and  full  justice  can 
be  done,  it  would  seem  that  such 
element  nuiy,  by  way  of  defence, 
be  excluded.  lb. 

5.  An  agreement  of  a  married  man 
to  marry,  when  a  divorce  should 
be  decreed  between  himself  and; 
his  wife  in  a  suit  then  pending,  is 
contrary  to  public  policy,  and 
void.     Noice  v.  Brown,  228 

■4.  An  agreement  not  to  engage  in, 
or  pursue  a  particular  business 
or  profession,  when  made  on  a 
good  consideration,  with  one 
who«e  business  interests  it  is  to 
prevent  competition,  is  valid  if  re- 
strained within  reasonable  limits ; 


and  such  agreement  belongs  to 
that  class  with  respect  to  which 
it  is  competent  for  the  parties,  by 
agreement,  to  liquidate  the  dam- 
ages, to  be  recovered  on  a  breach. 
Hoagland  v.  Segur,  230 

.  Where  the  agreement  contains 
several  stipulations  of  different  de- 
grees of  importance,  and  a  sum  is 
named  as  liquidated  damages,  an 
intention  to  make  the  sum  so  de- 
termined payable  on  the  breach 
of  minor  and  unimportant  parts  of 
the  agreement  will  not  be  imputed 
in  the  absence  of  language  declar- 
ing such  intention  with  precision. 

lb. 

6.  Where  the  sum  named  in  an 
agreement  is  not  a  penalty,  but  js 
liquidated  damages,  which  is  re- 
coverable, not  as  the  representa- 
tive of  an  actual  debt,  or  as  the 
measure  of  actual  compensation, 
but  as  the  damages  fixed  by  the 
parties  to  be  recovered  on  a  breacli, 
the  verdict  uuist  be  for  that  precise 
sum.  Interest  on  it  from  the 
date  of  the  breach  cannot  be 
added.  lb. 

S.,  a  private  banker  at  D.,  entered 
into  an  agreement  with  the  plain- 
tiff to  sell  and  convey  to  him  the 
premises  on  which  he  carried  on 
the  banking  business.  The  agree- 
ment contained  a  covenant  by  S., 
that  as  soon  as  the  plaintiff,  or  a 
banking  company,  which  he  pro- 
posed to  organize,  should  com- 
mence the  business  of  banking 
on  the  premises,  that  then,  and 
from  thenceforth,  the  said  S. 
should  withdraw,  in  good  faith,  as 
soon  as  practicable  from  tiie  busi- 
ness of  banking  at  D.,  and  should 
abstain  from  receiving  and  accept- 
ing any  money  on  deposit  as  a 
banker  therein;  and  should  not, 
at  any  time,  for  the  space  of  ten 
years  thereafter  engage,  directly  or 
indirectly,  in  the  business  of  bank- 
ing at  D.  It  was  further  agreed, 
"  in  order  to  ensure  the  observance 
by  said  S.  of  his  said  covenant  to 
abandon,  abstain  from,  and  not  en- 
gage in  the  business  of  banking  for 
the  period  aforesaid  in  D.,  that  in 
case    of    any    breach    thereof    by 
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him,  tlie  damages  to  be  recovered 
in    any    action    against    him    for 
snch    breach,  shall    be,    and    they 
are   hereby    fixed    and    liquidated 
bv  the   parties   hereto,  at  the  sum 
of  $10,000."     In  an  action  against! 
S.    on     this     covenant     assigning!  j 
breaches,    (1)    that  the   defendanti! 
did   not   withdraw  in   good    faith!, 
from  the  banking  business,  as  soon^ 
as  practicable  after  the  plaintiif'S|| 
bank    commenced    business ;    and 
(2)  that  he   did    not  abstain  from 
receiving   deposits,  &c.     Held,  on 
a  construction  of  the  whole  agree- 
ment : 

1.  That  the  word  business  was  not 
used  in  the  clause  liquidating  the 
damages  to  denote  the  single  act 
of  receiving  deposits,  but  the  ag 
gregation  of  acts  which  fairly  con 
stitute  the  occupation  of  a  banker. 

2.  That  the  sum  named  as  liqui 
dated  damages  applied  only  to 
the  covenants  to  withdraw,  in 
good  faith,  as  soon  as  practicable 
from  the  business  of  a  banker ;  and 
not  at  any  time  within  ten  years 
to  engage  in  the  business  of  bank- 
ing; and  was  not  recoverable  on 
proof  of  the  mere  fact  that  the  de 
fendant  received  deposits  after  the 
new  banking  company  commenced 
business. 

8.  There  is  nothing  illegal  in  an 
agreement  to  transfer  a  license  to 
keep  an  inn,  although  the  license 
after  its  transfer  will  be  inopera- 
tive.    Hoayland  ads.  Hall,  350 

9.  A  party  agreeing  to  take  an  as- 
signment of  a  lease,  is  not  bound  to 
take  an  assignment  which  contains 
a  covenant  on  his  part  to  pay  the 
rents  and  perform  the  covenants 
stipulated  for  in  the  lease,  as  such 
a  covenant  imposes  a  burthen  not 
agreed  to  be  assumed  by  him.    lb. 

10.  A  parol  agreement  by  a  creditor 
to  accept  from  his  debtor,  by  way 
of  compromise,  less  than  is  due, 
is  not  a  discharge  of  the  original 
debt,  but  on  account  of  the  techni- 
cal character  of  the  rule,  there  are 
exceptions  to  it.  Line  &  Nelson  v. 
Nelson  &  Smalley,  359 

11.  A  mere  moral  obligation  or  duty 
as  an   executed   consideration,   is 


not  a  sufficient  consideration  to  sup- 
port a  subsequent  express  promise. 
Freeman  v.  Robinson,  383- 

12.  Goods  having  been  sold  to  a 
minor  child  of  the  defendant  on 
his  credit,  without  his  knowledge, 
order  or  consent — Held,  that  a 
subsequent  promise  by  the  defend- 
ant to  pay  was  invalid  for  want  of 
a  legal  consideration.  lb. 

13.  A  covenant  by  The  Morris  Canal 
and  Banking  Company  not  to  allow 
to  others  a  drawback  from  estab- 
lished rates  on  the  transportation 
of  merchandise  over  its  canal, 
which  it  agreed  to  allow  to  the 
covenantee,  is  against  public  policy 
and  void.  Stewart  v.  Lehigh  Val- 
ley B.  B.  Co.,  505- 

14.  Such  a  covenant  does  not,  how- 
ever, invalidate  the  entire  con- 
tract in  which  it  exists,  and  from 
the  remainder  of  which  it  is  sever- 
able, lb. 

15.  The  agreement  to  allow  the  draw- 
back to  the  covenantee  is  valid  and 
enforceable,  and  others  are  entitled 
to  equally  reasonable  terms.       lb. 

16.  An  express  contract  between  the 
director  of  a  corporation  and  his 
company  is  not  void,  but  is  void- 
able at  the  option  of  the  cestui  que 
trust  exercised  within  a  reason- 
able time.  No  consideration  of 
its  apparent  or  intrinsic  fairness 
will  induce  a  court,  either  of  law 
or  equity,  to  enforce  it  against  the 
resisting  cestui  que  trust.  lb, 

17.  Such  a  contract  is,  however,  valid 
and  enforceable  as  to  others.       lb.. 

18.  Delivery  to  validate  a  contract  of 
sale  under  the  statute  of  frauds, 
must  be  a  delivery  under  the  con- 
tract, and  in  pursuance  of  it.  Mat- 
thiessen  <fc  Weichers  Befining  Co.  v. 
McMahon,  536 

19.  A  contract  for  the  sale  of  goods 
for  the  price  of  $30,  or  upwards, 
by  parol,  whereby  the  vendor  sells 
to  the  purchaser  goods  to  the  value 
of  an  existing  debt  due  from  him 
to  the  purciiaser  in  payment  there- 
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of,  is  not  valid  under  the  statute  of 
frauds  ;  there  being  no  delivery  of 
the  goods,  or  any  part  thereof,  and 
no  receipt  or  voucher  given,  or  ac- 
tual credit  made  in  discharge  of 
the  debt.  Walker  v.  Nussey,  16  M. 
&  W.  302,  approved.  lb. 

20.  If  a  contract  for  the  sale  of  goods, 
made  by  a  person  alleged  to  be  a 
lunatic,  be  invalid  when  made,  for 
non-compliance  with  the  statute  of 
frauds,  and  the  buyer  relies  on  a 
subsequent  delivery  to  validate  the 
sale,  a  charge  submitting  to  the 
jury  as  the  question  for  determi- 
nation, "  whether  the  seller  was 
competent  to  make  the  bargain, 
and,  if  so,  whether  his  competency 
continued  so  as  to  enable  him  to 
complete  and  perfect  the  bargain 
by  delivery,"  is  correct.  lb. 

21.  The  general  rule  is,  that  contracts 
with  lunatics  and  insane  persons 
are  invalid,  subject  to  the  qualifi- 
cation that  a  contract  made  in  good 
faith  with  a  lunatic  for  a  full  con- 
sideration, which  has  been  exe- 
cuted without  knowledge  of  the 
insanity,  or  such  information  as 
would  lead  a  prudent  person  to  the 
belief  of  the  incapacity,  will  be 
sustained.  lb. 

22.  The  cases  on  the  subject  of  the 
validity  of  contracts  with  lunatics 
examined.  lb. 

See  Corporations,  1,  2. 

Fences. 


CONVEYANCE. 

1.  The  grantee  of  a  deed  inter  partes 
is  bound  by  the  conditions,  cove- 
nants and  stipulations  therein  on 
his  part,  although  the  deed  is  only 
signed  by  the  grantor.  If  they  be 
such  as  are  legally  sufficient  to 
create  an  easement  in  the  premises 
granted,  the  grantee  takes  the  land 
subject  to  that  servitude.  Earle  v 
Mayor,  tfec,  of  New  Brunswick,     47 

2.  The  general  rule  is,  that  possession 
of  land  is  notice  to  a  purchaser  of 
the  possessor's  title.  But  this  rule 
does  not  apply  to  a  vendor  remain- 


ing in  possession,  so  as  to  require 
a  purchaser  from  his  grantee  to  in- 
quire whether  he  has  reserved  any 
interest  in  the  land  conveyed.  So 
far  as  the  purchaser  is  concerned, 
the  vendor's  deed  is  conclusive  on 
that  subject.  Van  Keuren  v.  Cen- 
tred E.  k.  Co.  of  N.  J.,  165 

See  Covenant. 


CORPORATIONS. 

1.  It  is  not  ulti-a  vires  for  a  canal  com- 
pany, having  the  right  to  draw 
water  from  a  public  river  for  its 
chartered  purpose,  to  agree  to  dis- 
charge its  waste  water  at  a  certain 
point.  Armstrong  v.  Penna.  R.  R 
Co.,  1 

2.  Quere.  Whether  such  agreement 
can  stipulate  for  a  continuance  of 
such  supply,  notwithstanding  that, 
in  the  fair  judgment  of  the  officers 
of  the  company,  its  convenience, 
or  real  interest,  requires  the  cessa- 
tion of  such  privilege.  lb. 

i.  The  jurisdiction  of  a  representative 
body  composed  of  members  selected 
by,  and  delegated  to  it  by  other 
bodies,  to  judge  of  the  qualification 
and  election  of  its  members,  is  a 
power  necessarily  incident  to  bodies 
of  such  composition.  In  most  in- 
stances, the  investigation  must  be 
summary  in  its  proceedings,  and 
in  the  absence  of  statutory  provi- 
sions or  regulations  by  by-laws,  is 
discretionary  in  the  mode  of  pro- 
cedure. Watson  V.  Medical.  Socii-ty 
of  New  Jersey,  377 

4.  As  applied  to  corporations,  every 
grant  of  franchises  is  a  charter, 
and  therefore,  the  sixth  section  of 
the  general  corporation  act  of  1846 
must  be  considered  as  incorporated 
in  the  act  of  1865,  {Laws,  1865,  p. 
556,)  by  which  it  is  made,  in  ex- 
press terms,  subject  to  alteration  or 
repeal.  State,  M.  and,  E  R.  R., 
vros.,  V.  Comm'r  of  R.  R.  Taxation, 
^  472 

5.  The  supplement  to  the  charter  of 
The  Morris  Canal  and  Banking 
Company,  approved  March  14th, 
1871,  {Pamph.  L.,  1871,  p.   444,) 
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which  authorized  the  company 
"  to  lease  to  any  person  or  persons, 
or  corporation,"  empowered  it  to 
make  a  lease  to  a  foreign  corpo- 
ration which  had  theretofore  been 
recognized  by  our  legislature,  and 
which  had  a  pre-existing  capacity 
to  accept  the  lease.  Stewart  v.  Le- 
high Valley  B.  R   Co.,  505 


COSTS. 

1.  When  each  party  in  replevin  part- 
ly succeeds  on  a  plea  of  title,  each 
is  entitled  to  costs.     Field  v.  Pod, 

346 

2.  The  word  "  costs  "  is  a  word  of  a 
known  legal  signification.  It  sig- 
nifies, when  used  in  relation  to  the 
expenses  of  legal  proceedings,  the 
sums  prescribed  by  law  as  charges 
for  the  services  enumerated  in  the 
fee  bill.  Apperson  v.  Mutual  Ben. 
L.  Ins.  Co.,  388 

3.  "  Costs  of  proving  the  document " 
to  be  paid  on  refusal  or  neglect  to 
admit  its  execution,  under  the  one 
hundred  and  fifty-sixth  section  of 
the  Practice  Act,  are  such  costs 
only  as  are  legally  taxable  under 
the  fee  bill  for  the  attendance  of 
the  witnesses,  and  will  not  include 
the  extra  expenses  incurred  in  pro- 
curing their  attendance.  1  b. 


COURTS. 


See  Justices'  Courts. 


COVENANT. 

The  instrument  sued  on  in  this  case 
being  a  deed  poll  and  not  the  deed 
of  the  plaiutitf,  covenants  by  im- 
plication cannot  arise  upon  it.  Fin- 
ley  v.  Simpson,  2  Zab.  811,  was  an 
exception  to  the  general  rule.  Har- 
rison  v.  Vreeland,  366 


CRIMES. 

Fraudulently  taking  the  personal 
property  of  another,  without  liis 
consent,  and  with  no  intent  at  the 


time  of  taking  to  return  the  same, 
is  evidence  of  an  intent  to  deprive 
the  owner  wholly  of  his  property  ; 
and  the  verdict  of  a  jury  finding 
the  taker  guilty  of  larceny,  will 
not  be  set  aside.  State  v.  Davis, 
176 


CRIMINAL  PLEADING. 

L  In  an  indictment  for  obtaining 
money  by  false  pretence,  a  scienter 
must  appear.   State  v.  Blauvelt,  306 

2.  In  an  indictment  for  so  obtaining 
an  endorsement  on  a  promissory 
note  for  $1500,  the  valuable  thing 
is  the  endorsement,  and  not  the 
sum  of  $1500,  and  should  be  so 
stated.  lb. 


DAMAGES. 

1.  A  city  is  not  liable  to  suit  for  dam- 
age done  by  surface  water  running 
down  in  large  quantities  through  a 
new  street  constructed  over  the 
crest  of  a  hill,  and  there  connected 
with  transverse  streets.  Town  of 
Union  ads.  Durkes,  2l 

,  Contra,  if  the  opening  of  such  new 
street  draws  oil'  the  water  from  a 
natural  water  course.  lb. 

.  Where  the  conditions  of  sale  are, 
that  if  a  purchaser  refuse  to  com- 
ply, the  property  will  be  resold, 
and  the  purchaser  held  liable  for 
all  losses  and  expenses ;  and  on 
tlie  refusal  of  tlie  purchaser  to 
comply,  the  property  has  been  re- 
sold on  the  same  conditions  of 
sale,  and  a  less  sum  realized  ;  in 
an  action  against  the  former  pur- 
chaser, the  measure  of  damages  is 
the  difference  between  the  defend- 
ant's bid  and  the  sum  realized  at 
the  second  sale,  together  with  the 
costs  and  expenses  of  the  re-sale. 
Townshend  v.  Simon,  239 

4.  If.the  goods  in  replevin  are  retained 
by  the  defendant,  a  claim  of  prop- 
erty being  made,  and  a  bond  given, 
the  plaintiff  may  have  the  value 
of  the  goods  embraced  in  the  dam- 
ages.    Field  V.  Post,  346 
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5.  Such  judgment  for  damages  will 
be  absolute,  and  there  can  be  no 
return  of  the  goods  in  its  discharge. 

lb. 

See  Attachment,  10. 
Contract,  5,  6. 

DEDICATION. 

Executors  Laving  a  general  power 
to  sell,  laid  out  a  tract  of  the  tes- 
tator's lands  into  building  lots, 
fronting  on  proposed  streets,  and 
made  and  filed  a  map  on  which 
such  streets  were  delineated.  The 
deed  from  the  executors  to  the 
plaintiff's  grantor  for  several  of 
these  lots,  after  a  description  by 
boundaries  on  such  streets,  con- 
tained also  a  grant  of  the  land 
forming  part  of  Townsend  street, 
as  marked  on  the  map,  "  subject  to 
the  use  at  all  times,  of  the  same  by 
the  owners  of  lots  on  said  map,  and 
by  the  public  generally,  as  and  for 
the  said  Townsend  street,  as  laid 
down  on  and  according  to  the 
aforesaid  map  " — 
Held,  that  the  lands  conveyed 
within  the  lines  of  Townsend  street 
jvere,  by  such  description,  dedica- 
ted to  public  use  for  a  street,  and 
that  the  public  authorities  could 
not  be  sued  as  trespassers  for  an 
entry  on  the  lands  to  open  the 
street.  Ewrle  v.  Mayor,  <{•'• ,  of 
New  Brunswick,  47 

DEFINITIONS. 

1.  The  expression,  "at  the  termini," 
in  the  proviso  of  the  first  section 
of  the  railroad  tax  act,  approved 
April  2d,  1873,  means,  "near  the 
termini."  Stale,  West  Jersey  R.  JR., 
pros.,  V.  Receiver,  &c.,  299 

2.  The  word  "cost"  is  a  word  of  a 
known  legal  signification.  It  signi 
fies,  when  used  in  relation  to  the 
expenses  of  legal  proceedings,  the 
sums  prescribed  by  law  as  charges 
for  the  services  enumerated  in  the 
fee  bill.  Apperson  v.  Mutual  Bene- 
fit Life  Ins.  Co.,  388 

3.  The  words  "  equal  to,"  in  a  con- 
tract, held  to  mean  "  not  less  than." 
Stewart  v.  Lehigh  Valley  R.  R.,  505' 


4.  The  westerly  terminus  of  the  tun- 
nel is  defined  in 'the  certificate  to 
be  on  the  "western  shore  of  the 
Hudson  river,  and  within  or  near 
Jersey  City  or  Hoboken."  The 
word  "shore"  is  not  used  in  its 
strictest  sense,  but  in  the  more  ex- 
tended and  popular  sense;  as  that 
Jersey  City  is  built  upon  the  west- 
ern shore  of  tiie  Hudson  river. 
State,  Morris  and  Essex  R.  R., 
pros.,  V.  Hudson  Tunnel  R.  R.  Co., 

548 

See  Contract,  7. 
Evidence,  4. 


DURESS. 

The  doctrine  of  duress  and  extortioii 
in  relation  to  official  bonds,  con- 
324 


sidered.     State  ads.  Sooy, 


EASEMENT. 
See  Conveyance,  1. 


EMINENT  DOMAIN. 

1.  On  an  application  for  the  appoint- 
ment of  commissioners  to  estimate 
the  damages  on  a  condemnation  of 
land  for  tiie  use  of  a  railroad,  the 
only  inquiry  that,  as  a  general 
rule,  will  be  made,  is,  whether  the 
applicant  has  a  prima  facie  right. 
Slate,  £>.,  L.  and  W.  R.  R.  Co.,. 
pros.,  V.  Hidson  Tunnel  Co.,  17 

2.  In  this  summary  proceeding,  con- 
testable questions  will  not  be  deci- 
ded. Ih. 

3.  An  assessment  for  damages,  for 
land  taken  to  widen  a  road,  in- 
cludes all  damages  occasioned  by 
reducing  the  land  so  taken  to  the 
grade  of  such  road,  and,  conse- 
quently, when  the  grade  of  such 
road  was  subsequently  changed,  the 
damages  occasioned  by  such  change 
were  held  not  to  include  any  but 
such  as  arose  by  the  alteration  of 
the  road  in  its  entire  width  from 
the  old  established  grade  to  the 
new  grade.  Van  Riper  v.  Essex 
Public  Road  Board,  23^ 
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4.  After  damages  have  been  assessed 
on  a  condemnation  of  land  for  a 
railroad,  the  trees,  which  may  be 
useful  in  the  construction  of  the 
road,  standing  on  the  tract  taken 
become  the  properly  of  the  com- 
pany. Taylor  v.  New  York  and  L 
B.  R.  B.  Co.,  28 

5.  It  is  not  necessary  that  compensa 
tion  should  precede  tlie  actual  ap- 
propriation of  lands  for  a  public 
use  by  the  state,  or  by  a  municipal 
corporation  by  state  authority.  It 
is  sufficient  that  an  adequate 
remedy  is  provided,  which  the 
party  may  resort  to  on  his  own 
motion  to  recover  compensation 
In  this  respect  there  is  a  distinc- 
tion between  a  taking  by  a  public 
municipal  corporation,  and  by  an 
individual  or  private  corporation. 
Loiveree  v.  City  of  Newark,  151 

6.  The  peculiar  benefit  derived  by  the 
owner  from  the  improvement,  in 
respect  of  which  he  may  lawfully 
be  campelled  to  contribute  towards 
the  costs  and  expenses,  may  be 
taken  as  part  of  his  compensation 
for  lands  taken,  and  the  legislature 
may  constitutionally  provide,  that 
the  assessment  for  benefits  may  be 
set  off  in  an  action  by  the  owner 
to  recover  the  assessment  for  the 
damages  for  the  taking  of  lauds. 

lb 

7.  On  an  application  for  the  appoint- 
ment of  commissioners  to  condemn 
lands,  when  a  petition  duly  verified 
is  presented  to  the  judge,  making 
a  prima  facie  case,  with  due  proof 
of  notice,  the  appointment  should 
be  ma«ie  as  a  matter  of  course.  All 
uncertain  and  debatable  questions 
should  be  certified  to  tlie  .Supreme 
Court.  State,  M.  and  E  R.  R. 
Co.,  pros.,  v.  Hudson  Tunnel  Co.,  548 

8.  The  Supreme  Court,  on  certiorari 
prosecuted  by  the  aggrieved  land- 
owner, bringing  up  the  appoint- 
ment of  commissioners,  has  power 
to  pass  upon  all  questions  which 
affect  the  right  of  the  company  to 
take  the  plaintiff's  lands,  so  far  as 
they  will  show  that  as  to  the  plain- 
tiffs no  such  autliority  exists.     lb. 

Vol.  IX.  2 


9.  The  state  granted  lands  to  the 
plaintiffs  with  a  covenant  that, 
"the  state  will  not  make  or  give 
any  grant,  license,  power  or  au- 
thority affecting  lands  under  water 
in  front  of  said  lands  so  granted." 
Quere — Whether  the  right  of  emi- 
nent domain  is  not  an  essential 
attribute  of  the  stale's  sovereignty, 
so  paramount  that  it  cannot  be 
ceded  away,  so  as  to  preclude  the 
legislature  from  its  exercise  in  this 
case  ?  In  this  case  it  cannot  be 
assumed  that  the  consent  of  the 
plaintiffs  to  the  construction  of  the 
tunnel  under  the  river  may  not  be 
secured.  lb. 

ERROR. 

1.  Where  a  cause  is  tried  by  the 
court,  without  a  jury,  by  the  con- 
sent of  parties,  the  court  is  substi- 
tuted in  the  place  of  a  jury,  and 
its  findings  on  questions  of  fact 
cannot  be  reviewed  by  writ  of 
error.  Columbia  Delaware  Bridge 
Co.  V.  Geisse,  39 

2.  On  writ  of  error,  every  intendment 
will  be  made  in  favor  of  the  legality 
of  the  proceedings  under  review. 
An  objection,  to  be  available,  must 
be  made  apparent  on  the  face  of 
the  record.  Loweree  v.  City  of 
Newark,  151 

.  A  common  law  submission  to  ref- 
erees, entered  into  by  the  parties,, 
of  the  matters  involved  in  a  pend- 
ing suit,  does  not,  ipso  facto,  work 
a  discontinuance  of  the  cause.  If,. 
afterwards,  the  parties  do  not  apply 
to  have  a  discontinuance  entered, 
but  proceed  in  the  cause,  it  is  not 
error.     Paulison  v.  Halsey,         488 

See  Attachment,  16. 
Exceptions. 


ESCAPE. 

Where  a  debtor  has  been  arrested 
on  a  ca.  sa.,  and  been  permitted  to 
escape  by  the  sheriff,  and  after- 
wards has  returned  to  the  sheriff's 
custody  and  given  bond  and  made 
application  for  the  benefit  of  the 
insolvent  laws,  and  the  creditor  has 
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resisted  the  application,  without  4 
baving  knowledge  of  the  previous 
-escape,  the  creditor  does  not  there- 
by waive  his  right  of  action  against 
the  sheriff  for  such  escape.  Brown- 
ing V.  RiUenhouse,  279 


ESTOPPEL. 

The  act  relative  to  sales  of  land 
under  a  public  statute,  or  by  virtue 
of  any  judicial  proceeding,  ap- 
proved March  27th,  1874,  {Rev., 
p.  1045,  §  15,)  does  not  entitle  a 
party,  merely  because  his  land  has 
been  sold,  to  take  advantage,  by 
certiorari,  of  those  objections  to 
municipal  proceedings,  wliich,  be-  : 

,  cause  of  his  laches,  and  the  con-! 
sequent  expenditure  of  public  I 
moneys  for  liis  benefit,  he  ought,' ^ 
in  equity  and  sound  policy,  to  be|  g 
estopped  fi-om  setting  up.  StateAl 
Spear,  pros.,  v.  Perth  Amboy,      425|| 

^ee  Attachment,  11. 

Municipal  Corporations,  18. 


EVIDENCE. 

1.  Statements  made  by  a  general 
agent,  in  order  to  be  evidence 
against  his  principal,  must  have 
been  made  in  the  course  of  the 
business  entrusted  to  him.  Ash- 
more  V.  Penna.  Steam  Towing  Co., 

13,; 

2.  This  rule  excludes  all  statements 
or  narrations  of  such  agent,  which,jj 
although    relating  to  the  businessi 
of  the  principal,  were  not  made  inj 
execution  of  the  agency.  Ib.l 

S.  The  suit  was  on  an  accommodation!  | 
taken  up  by  the  plaintiff;  the  de-jj 
fendant  set  up  a  written  agreement,] 
whereby  the  plaintiff  undertook  to  i 
pay  all  notes,  of  every  kind,  which; 
were  then  outstanding  ;  in  rebuttal 
the  plaintiff  offered  to  show  thatj 
at   the    time   of  the   execution   of 
such    agreement,     the     defendant 
fraudulently  represented  the  note 
in  suit  had  been  paid— AeW,  such 
evidence   admissible.     Brewster  v.j 
.Brewster,  119 


,  Where  a  corporation  is  a  party  to 
the  record,  neither  the  president, 
secretary,  the  individual  directors 
nor  stockholders  are  parties  to  the 
action,  and  they  cannot  be  ex- 
amined after  issue  joined,  and  be- 
fore the  trial  of  said  action,  under 
section  one  hundred  and  fifty-nine 
of  the  practice  act.  Apperson  v. 
Mut.  Ben.  Life  Ins.  Co.,  272 

In  action  on  a  fire  insurance  policy, 
in  order  to  make  out  the  defence  of 
burning  by  design,  the  defendant 
is  bound  to  establish  it  beyond  a 
reasonable  doubt,  and  by  the  same 
measure  of  proof  that  would  be 
required  to  convict  the  plaintiff  if 
ined  on  an  indictment  charging 
the  ofi'ence.  Kane\.  Hibernia  Mut. 
Fire  Ins.  Co.,  441 

Evidence  of  usage  or  custom  in 
any  particular  trade  or  business,  is 
admissible  to  show  the  implied  un- 
derstanding of  parties,  in  the  ab- 
sence of  an  express  contract.  But, 
where  there  is  a  contract  either  by 
parol,  or  in  writing,  its  terms  must 
fix  the  rights  of  the  parties,  and  it 
cannot  be  contradicted  by  proof  of 
usage  or  custom.  Schenck  v.  Grif- 
fin, 462 

.  The  admission  of  evidence  of  ex- 
traneous circumstances  not  mate- 
rial to  the  issue  which  bear  re- 
motely on  the  issues  involved  in 
the  cause,  or  upon  the  credibility 
of  witnesses,  is  within  the  discre- 
tion oi  the  judge,  and  its  admission 
or  rejection  is  no  ground  for  rever- 
sal on  error.  lb. 

.  The  credit  of  the  witness  cannot 
be  impeached  by  proof  that  he  tes- 
tified, on  a  former  trial,  to  the  same 
facts,  and  the  jury  discredited  his 
testimony.  lb. 

I.  In  an  action  brought  by  B.,  an 
agent,  to  recover  compensation 
from  K.  for  services  in  selling  real 
estate  of  the  latter,  the  defendant 
pleaded  the  general  issue,  and  that 
at  the  time  of  the  sale,  B.  was  in- 
terested as  a  partner  with  the  pur- 
chaser procured  ;  B.  admitted  that 
he  had  acquired  an  interest  in  the 
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property  after  the  sale,  but  denied 
that  he  had  an  interest  in  it  at  the 
time  of  the  sale.  On  the  trial 
below,  K.  ofi'ered  evidence  in  re- 
spect to  the  price  received  by  B. 
for  his  interest  in  the  property  at 
a  sale  thereof  made  by  the  latter 
three  years  after  the  sale,  for  which 
compensation  was  claimed  in  the 
suit.  The  evidence  was  ofTered  for 
the  purpose  of  showing  that  B.  was, 
at  the  lime  of  the  last  mentioned 
sale,  a  partner  in  the  purchase 
made  thereat — Held,  that  the  ex- 
clusion of  the  testimony  was  not 
error.     Huclcman  v.  Bercjholz,     531 

5'ee  Ferry,  3,  4. 


EXCEPTIONS. 

"When  a  party  excepts  to  the  admis- 
sion of  testimony,  he  is  bound  to 
state  his  objection  specifically,  and, 
on  error,  he  is  confined  to  the  ob- 
jection so  taken.  Columbia  Dela 
ware  Bridge  Co.  v.  Geisse,  39 


EXECUTION. 
See  Mortgage,  2. 


EXECUTORS    AND    ADMINIS- 
TRATORS. 

See  Action,  5. 
Dedication. 
Orphans  Court. 


EXTORTION. 

See  Duress. 

FENCES. 

By  force  of  the  statute  relating  to 
fences,  a  division  fence  may  be  di- 
vided between  the  owners  by  parol 
agreement.     Ivins  v.  Ackerson,  220 

FERRY.  I 

1.  The  legislative  grant  of  a  ferry 
franchise   is    valid,    although    the 


grantee  has  not  title  to  the  landing 
places  which  are  named  as  the  ter- 
mini of  the  ferry.  Columbia  Dela- 
ware Bridge  Co.  v.  Geiase,  39 

2.  The  grant  by  one  state  of  a  ferry 
franchise  over  a  river,  which  is 
the  boundary  between  it  and  an- 
other state,  is  valid,  and  it  is  not 
necessary  to  the  validity  of  such  a 
grant  th;it  there  be  concurrent  ac- 
tion by  both  states,  nor  that  the 
grantee  have  the  right  of  landing 
beyond  the  state  by  which  the 
grant  is  made.  His  franchise,  for 
that  reason,  may  be  less  valuable, 
but  it  is  good  so  far  as  his  own 
property  rights  are  concerned,  or 
the  jurisdiction  of  the  state  making 
the  grant  extends.  lb. 

3.  In  an  action  to  recover  damages 
for  the  injuries  suflTered  in  the  de- 
struction of  a  ferry  by  the  erection 
of  a  bridge,  the  incorue  derived  by 
the  plaintiff  from  tolls  received  in 
preceding  years  is  competent  evi- 
dence to  show  the  value  of  the 
franchise.  lb. 

4.  In  such  action,  the  rates  of  tolls 
fixed  by  the  board  of  chosen  free- 
holders, under  the  act  concerning 
ferries  (Nix.  Dig.  337),  certified  by 
the  clerk  of  the  board,  are  compe- 
tent evidence,  although  such  rates 
were  fixed  for  the  ferry  when  the 
plaintiff  worked  it  as  siuch,  before 
he  had  obtained  a  legislative  grant 
of  the  franchise.  The  evidence  was 
competent  to  show  what  the  public 
authorities  having  power  to  estab- 
lish the  rates  of  ferriage  consid- 
ered as  reasonable  tolls  for  the 
ferry.  lb. 


FIXTURE. 

1.  A  railroad  track  laid  down  upon 
land  with  a  view  to  its  permanent 
improvement  or  beneficial  enjoy- 
ment, is  deemed  a  fixture  and  part 
of  the  realtv.  Van  Keuren  v.  Cen- 
tral E.  B.  Co.  of  N.  J.,  1(55 

2.  The  right  of  a  tenant  to  remove  a 
trade  fixture  does  not  extend  be- 
yond his  term  or  possession.  Tor- 
rey  v.  Burnett,  457 
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3.  But  such  right  may  be  extended 
by  an  agreement  with  the  landlord. 

lb. 

4.  A  landlord  agreed  to  sell  a  trade 
fixture  tor  the  benefit  of  the  tenant, 
but  failed  to  do  so.  Held,  that  the 
tenant  had  a  reasonable  time  to  re- 
move such  fixture,  although  his 
term  was  ended  and  possession 
surrendered.  lb. 


FOECIBLE    ENTRY   AND    DE- 
TAINER. 

The  forcible  breaking  into  a  house, 
in  the  peaceable  possession  of  an- 
other, in  the  absence  of  such  pos 
sessor,  is  a  forcible  entry  within 
our  statute.     Mason  v.  Powell,   576 


FRAUDS  AND  PERJURIES. 

1.  Delivery  to  validate  a  contract  of 
sale  under  the  statute  of  frauds, 
must  be  a  delivery  under  the  con- 
tract, and  in  pursuance  of  it.  Mat- 
thiesfien.  &  W.  Refining  Co.  v. 
McMahon,  536 

2.  A  contract  for  the  sale  of  goods 
for  tiie  price  of  $30,  or  upwards, 
by  parol,  whereby  the  vendor  sells 
to  the  purchaser  goods  to  tiie  vahie 
of  an  existing  debt  due  from  him 
to  the  purchaser  in  payuient  there- 
of, is  not  valid  under  the  statute  of 
frauds  ;  there  being  no  delivery  of 
the  goods,  or  any  part  thereof,  and 
no  receipt  or  voucher  given,  or  ac- 
tual credit  made  in  discharge  of 
the  debt.  Walker  v.  Nussey,  16 
M.  &  W.  302,  approved.  lb. 


INDICTMENT. 

See  Criminal  Pleading,  1,  2. 

INSOLVENCY. 

,  Mandamus  will  not  be  allowed  to 
require  the  Court  of  Common  Pleas 
to  discharge  an  insolvent  debtor 
because  a  dissatisfied  creditor  fails 
to  pay  the  weelily  sum  for  his  sup- 
port.    The  proper  remedy  to  le- 


view  an  order  refusing  the  dis- 
charge, is  a  writ  of  ceriinrari.  State,, 
ex  rd.  Ricardo  v.  Com.  Pleas  of 
Passaic,  182 

2.  The  defendant,  M.,  gave  bond  un- 
der the  insolvent  laws,  conditioned 
that  he  would  surrender  himself  to 
the  sherifi'  of  Atlantic  county  if  his 
discharge  as  an  insolvent  was  re- 
fused. At  the  time  his  discharge 
was  refused,  he  was  in  the  county 
jail  of  said  county,  prior  to  his  re- 
moval to  the  slate  prison,  to  which 
he  had  been  sentenced  for  crime. 
Held — that  this  did  not  excuse  an 
actual  surrender  of  M.  to  the  sher- 
ifi". He  could  have  said  to  the 
sherifi' that  he  put  himself  into  his 
custody  according  to  the  condition 
of  the  insolvent  bond,  and  this 
would  have  enabled  the  sherifi"  to 
retake  him  after  he  had  been  lib- 
erated from  incarceration  on  the 
criminal  charge.  Steelman  v.  Mat- 
lix,  247 

See  Escape. 


INSURANCE. 

1.  On  a  policy  of  insurance  against; 
loss  by  tire,  under  seal,  issued  to 
the  owner  of  the  property,, in  which 
the  insurer  covenants  to  make  good 
unto  the  insured,  his  executors^ 
administrators,  or  assigns,  all  such 
damage  or  loss  as  might  happen, 
&c.,  the  owner  may  sue  in  his  own 
name,  although  it  may  be  written 
on  the  face  of  the  policy,  "  Loss,  if 
any,  payable  to  A  B,  as  mort- 
gagee." Martin  v.  Franklin  Fire 
Ins.  Co.,  140 

2.  The  direction  on  the  policy  to 
pay  to  the  mortgagee  is  not  an  as- 
signment of  the  policy.  Its  legal 
effect  is  that  of  a  direction,  in  ad- 
vance, as  to  the  mode  of  payment, 
which,  when  made,  is  performance 
in  the  manner  agreed  to  by  the  in- 
sured, lb. 

3.  Under  such  a  direction,  if  assented 
to  by  the  insurer,  the  person  in 
whose  favor  the  appointment  is 
made  acquires  equitable  rights,^ 
which  the  insurer  is  bound  to  re- 
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gard,  but  the  contract  with  the  in- 
sured  is  not  thereby  merged  or  ex- 
tinguished. ■'O- 

4.  A  foreign  insurance  company  can- 1 
not  recover  against  one  of  their 
members  for  taxes  or  assessments; 
levied  against  him  as  one  of  the^ 
persons  insured,  when  their  agent] 
has  not  complied  with  the  statutesj 
of  this  state  relative  to  foreign  in- 
surance companies.  Stewart  v.j 
Northavipton  Im.  Co.,  436 

i 

5.  A  recovery  cannot  be  had,  unless 
it  appears  that  the  losses  to  pay,  or; 
proportion  of  which  a  member  is 
assessed,  occurred  during  the  life 
of  liis  policy.  i  b. 


.  In  an  action  on  a  fire  insurance 
policy  containing  a  clause  inserted 
therein  after  its  execution,  making 
the  loss  under  it,  if  any,  payable 
to  G.  W.  B.,  mortgagee,  and  other 
clauses  providing  that  if  the  prop-] 
erty  insured  should  be  sold  or  con- 
veyed, without  the  consent  of  the 
company  in  writing,  the  policy! 
should  be  void,  and  that  a  judg-l 
ment  in  foreclosure  proceedings 
should  be  deemed  an  alienation  of 
the  property,  one  of  the  defences 
bemg  that  the  plaintiff  wilfully  set 
fire  to  the  property  in  question. 
The  court  charged  the  jury — 1. 
That  the  plaintitf  might  recover 
the  whole  amount  of  the  insurance 
money  mentioned  in  the  policy, 
notwithstanding  the  clause  making 
a  part  of  the  loss  payable  to  the 
mortgagee,  if  the  jury  believed  that 
the  value  of  the  premises  equalled 
or  exceeded  the  amount  insured. 
2.  That  in  order  to  make  out  the 
defence  of  burning  by  design,  the 
defendant  was  bound  to  establish 
it  beyond  a  reasonable  doubt,  and 
by  the  same  measure  of  proof  that 
would  be  required  to  convict  the 
plaintifi;  if  tried  on  an  indictment 
■charging  that  offence.  3.  That  a 
decree  in  an  ordinary  foreclosure 
suit,  without  further  proceedings, 
would  not  preclude  the  plaintiff 
from  maintaining  his  action  — f/eW, 
that  th?  charge  was  right.  Kane 
■V.  Hibernia  Mutual  Fire  Ins.   Co., 

441 


7.  Where  a  policy  of  insurance  is  sent 
to  the  assured  by  a  messenger,  and 
he  refuses  to  accept  it  and  pay  the 
premium  according  to  its  terms  and 
his  agreement,  but  holds  it  to  look 
into  the  standing  of  the  company, 
while  it  is  under  advisement,  with- 
out delivery,  acceptance  and  pay- 
ment of  the  premium,  the  property 
is  at  the  risk  of  the  assured,  and 
he  cannot  recover  in  case  of  loss 
by  fire.  MillviUe  Mutual  Ins.  Co. 
V.  Collerd,  4S0 

8.  If  a  tenant  who  engages  to  procure 
insurance  of  property  in  the  name 
of  his  landlord,  at  his  own  expense, 
obtains  possessi<m  of  a  policy  with- 
out right,  and  passes  it  to  the  as- 
sured fraudulently,  though  the 
owner  may  have  no  knowledge  of 
the  fraud,  he  cannot  recover  for  a 
loss  under  the  policy.  The  tenant 
is  the  agent  of  the  landlord,  who  is 
affected  by  his  acts.  lb. 


9.  The  company,  in  such  case,  is  not 
I  concluded  by  the  acknowledgment 
j  of  the  receipt  of  the  premium  on 
I  the  face  of  the  policy.  1  b. 
I 

10.  It  is  too  late  to  accept  the  policy 
}     and  tender  the  premium  after  the 

property  is  destroyed,  where  the 
policy  requires  prepayment,  and 
there  has  been  no  waiver.  lb. 

Il.On  a  policy  against  loss  by  fire, 
issued  to  the  owner  of  the  premises, 
with  an  entry  on  the  face  of  the 
policy,  "  Loss,  if  any,  payable  to 
M.,  as  his  interest  may  appear," 
signed  and  approved  by  the  agent 
of  the  insurance  company,  an  ac- 
tion may  be  maintained  by  the 
person  to  whom  the  loss  is  made 
payable,  as  on  a  contract  with  him 
to  pay  him  according  to  the  terms 
of  such  appointment.  State  Insur- 
ance Co.  v.  Maackens,  564 

12.  The  person  with  whom  the  insurer 
so  contracts,  holds  siibject  to  the 
conditions  of  the  policy,  and  under 
a  liability  to  have  his  rights  de- 
feated by  a  breach  of  the  condi- 
tions of  'insurance  by  the  insured, 
but  nevertheless  he  takes  under  a 
contract  with  the  insurer  of  its 
own  making.  ^b. 
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13.  If  suits  be  pending  both  by  the 
insured  and  by  the  person  to  whom 
the  loss  is  made  payable,  the  courts, 
in  virtue  of  their  equitable  control 
over  actions,  can  so  control  the  liti- 
gation that  it  may  not  be  made 
vexatious.  lb.' 

14.  Receiving  preliminary  proofs, 
without  objection,  and  failure  to 
object  after  a  reasonable  time,  or 
refusal  to  pay  on  other  grounds,  is 
evidence  of  a  waiver  of  the  time  of  j 
furnishing  the  preliminary  proofs,' 
and  of  defects  therein.  Ib.\ 

15.  Under  a  policy  containing  condi 
tions  that  "  if  the  policy  is  made 
payable  to  a  third  party,  or  is  held 
as  collateral  security,  the  proof  of 
loss  shall  be  made  by  the  party 
originally  insured,"  and  that  "the 
loss  shall  be  paid  sixty  days  after, 
due  notice  and  proofs  of  the  same, 
by  the  assured,  shall  have  been  re- 
ceived," the  proofs  are  required  to 
be  made  by  and  in  the  name  of  the 
assured,  though  the  whole  insu- 
rance money  is  due  the  person  to 
whom  the  loss  is  made  payable, 
and  the  sixty  days  will  be  reckoned 
from  the  delivery  of  such  proofs. 

lb. 

16.  A  denial  of  all  liability  on  the 
policy,  and  peremptory  refusal  to 
pay  under  any  circumstances,  is 
also  a  waiver  of  the  right  of  the 
insurer  to  have  the  stipulated  time 
before  suit  is  commenced,  and  an 
action  may  thereupon  be  com- 
menced at  once.  The  plaintiff 
will  be  entitled  to  the  benefit  of 
such  waiver,  although,  if  he  had 
delayed  sixty  days  after  such  re- 
fusal, the  action  would  have  been 
barred  by  the  limitation  clause  in 
the  policy.  lb 

17.  The  conditions  in  a  policy  of  in- 
surance with  respect  to  the  remedy 
of  the  insured  on  the  policy,  derive 
their  efficacy  entirely  from  the  con 
tract.  They  create  restrictions  on 
his  right  to  redress  for  the  benefit 
of  the  insurer,  which  do  not  exist 
by  the  general  law,  and  are  to  be 
construed  strictly.  lb 

18.  Under  a  condition  that  "  the  as 


sured,  if  required,  shall  submit 
himself  to  an  examination  ui>der 
oath,"  mere  informal  conversations 
or  declarations  by  the  officers  of 
the  company  that  they  desire  to- 
have  such  examination,  will  not 
impose  that  duty  on  the  insured. 
The  demand  for  an  examination 
must  be  made  with  such  clearness 
and  distinctness  that  the  party 
shall  be  fully  informed  that  the 
company  mean  to  insist  upon  hav- 
ing it.  lb. 

INTEREST. 

When  there  is  an  agreement  to  pay 
money,  but  no  time  is  limited  for 
the  payment,  interest  is  payable 
from  the  time  when  the  money 
became  due.    Ruckman  v.  Bergholz,. 

531 
See  Contract,  6. 


JUDGES. 

1.  On  challenge  to  a  justice  of  the 
peace  three  triers  were  appointed  ;, 
their  determination  of  facts  held 
to  be  conclusive  imder  the  statute. 
{Rev.,  1874,  p.  652,  g  262.)  Davis 
v.  Mahany  and  Grover,  104 

2.  If  one  of  the  justices,  making  the 
order  of  affiliation,  is  a  cousin  of 
the  mother  of  the  bastard,  the  pro- 
ceedings will,  on  certiorari,  be 
quashed.  State,  StoU,  pros.,  v. 
Overseer  of  Wallpack,  200' 


JUSTICES'  COURTS. 

1.  An  affidavit  filed  for  appeal  from 
a  judgment  in  a  justice's  court  on 
the  verdict  of  a  jury  in  these 
words  :  "  The  defendant  verily  be- 
lieves that  he  hath  a  just  and  legal 
defence  to  make  upon  the  merits 
of  the  appeal,"  &c.,  is  sufficient. 
Snover  v.  Tinsman,  210' 

See  Attachment,  2. 
Judges,  1. 


LANDLORD  AND  TJ;NANT. 

l.What  constitutes  a  sufficient  affi- 
davit in  a  summary  proceeding  be- 
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fore  a  justice  of  the  peace,  under 
the  act  concerning  landlord  and 
tenant.  Brahn  v.  Jersey  City  Forge 
Co.,  74^ 

2.  If  a  tenant  enters  into  possession 
of  premises  under  a  parol  lease 
made  by  tlie  attorney  of  a  corpo-! 
ration,  the  tenant  will  not  be  per-| 
mitted  to  dispute  the  agent's  au-! 
thority,  if  tlie  company  subse- 
quently ratifies  the  agent's  act.  Ib.\ 

3.  The  act  concerning  landlord  and 
tenant  makes  no  provision  for  ad- 
mitting   other   parties    to   defend. 

lb. 

4.  Where  one  employed  as  a  work- 
man by  the  month,  occupying  a 
tenement  of  the  employer,  having 
its  use  as  part  remuneration  for  his 
services — his  holding  possession  of 
such  tenement  after  the  teim  of  ser- 
vice is  ended,  does  not  give  juris 
diction  to  a  justice  of  the  peace  to 
remove  him,  under  the  act  con- 
cerning landlords  and  tenants 
McQaade  v.  Emmons,  397 

5.  The  relation  between  the  parties 
is  that  of  master  and  servant,  n(jt 
of  landlord  and  tenant.  lb. 

6.  The  right  of  occupancy  ends  with 
the  service,  and  the  employer  may 
remove  the  incumbent  without 
suit.  lb 

7.  Order  of  restitution  denied  the 
plaintiff,  who  was  removed  from 
the  premises  by  warrant  issued 
after  certiorari,  because  he  was 
without  color  of  right  to  posses- 
sion, 2  b 

See  Agency,  4,  5,  6. 
Fixture,  2,  3,  4. 


LIBEL. 

It  is  libellous  to  charge  that  a  citi- 
zen, being  a  member  of  a  political 
party,  at  a  nominating  convention 
of  such  party,  offered,  from  the  in- 
fluence of  a  bribe,  a  resolution  that 
no  liumination  of  a  candidate  for  a 
particular  ofiice  should  be  made. 
Hand  v.   Winton,  122 


LIMITATIONS,  STATUTE  OF. 

1.  Payment  of  interest  on  a  note 
drawn  by  a  firm,  by  one  of  the 
members,  after  the  dissolution  of 
the  firm,  but  within  six  years  after 
the  maturity  of  such  note,  will  re- 
new it,  as  against  the  statute  of 
limitations.     Merritt  ads.  Bay,    32 

2.  Nor  will  the  fact  that  one  of  the 
firm  is  a  married  woman  alter  the 
effect  of  such  renewal.  lb. 


LUNATIC. 

See  Agency,  8. 

Contract,  21,  22. 


MANDAMUS. 

1.  There  need  not  be  a  positive  re- 
fusal on  the  part  of  public  officers 
or  municipal  bodies  to  perform  a 
duty  enjoined  upon  them,  to  au- 
thorize the  interposition  of  the 
court  by  mandamus.  It  is  suffi- 
cient if  there  is  unreasonable  delay, 
and  a  manifest  intention  not  to  per- 
form it.  Cleveland  v.  Board  of 
Finance,  &c.,  2o9 

6.  A  peremptory  mandamus  will  be 
issued  after  a  full  hearing  on  a 
rule  to  show  cause,  to  require  the 
board  of  finance  and  taxation  to 
agree  on  the  appointment  of  arbi- 
trators to  determine  such  compen- 
sation, lb. 

See  Insolvency,  1. 


MARRIED  WOMAN. 
See  Limitations,  2. 

MECHANICS'  LIEN. 

1.  An  action  at  law  can,  under  proper 
conditions,  be  maintained  against 
the  owner  of  a  building  by  a 
laborer,  journeyman,  or  material- 
man, upon  a  notice  served  accord- 
ing to  tlie  3d  section  of  the 
mechanics'  lien  law,  to  recover 
the  amount  claimed  in  the  notice 
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and  due  the  person  who  serves' 
such  notice,  from  the  contractor. 
Reeve  v.  Elmendorf,  1251 

•       •     J 

2.  An   action  cannot  be  maintained,' 

under  the  3d  section,  against  thej 
owner,  upon  a  notice,  when  the 
owner  lias  reasonable  cause  to  dis- 
pute the  claim  of  the  person  serv-| 
ing  the  notice.  lb. 

3.  When  the  debt  claimed  by  the 
workman  or  materialman  is  dis- 
puted, the  only  coui^e  for  suchi 
claimant  is  to  verify  it  by  a  judg-j 
ment  against  the  contractor.       lb.] 

I 

4.  If,  by  the  terms  of  a  contract,  thej 
owner  has  the  right  to  retain  the' 
moneys  earned  until  the  comple- 
tion of  the  building,  and  then  to| 
make  deductions  from  such  sum 
on  account  of  the  delay  of  the 
work,  such  right  will  be  of  equal 
avail,  whether  the  suit  is  at  com- 
mon law  by  the  contractor,  or  under 
the  statute  by  the  workman  or 
materialman.  lb. 

5.  The  mere  disallowance  by  a  con- 
tractor of  the  claim  of  a  sub-con- 
tractor will  not  prevent  a  suit 
ag:iinst  the  owner  by  the  sub-con- 
tractor, on  a  notice  served  by  the 
sub-Ci)ntr:ictor,  claiming  on  a  quan- 
tum meruit  for  work  and  materials. 

lb. 

6.  A  claim  by  the  workman  or 
materialman  for  more  than  has, 
in  fact,  been  earned  by  him,  is 
fatal  to  his  right  to  use  the  statu- 
tory procedure  against  the  owner. 

See  Mortgage,  3,  4,  5. 


MEDICAL  SOCIETY. 

The  Medical  Society  of  New  Jersey, 
incorporated  by  act  of  the  legisla- 
ture, is  composed  of  delegates 
chosen  by  and  from  each  of  the 
district  or  county  societies  insti- 
tuted by  its  authority.  In  the 
county  of  H.,  two  separate  organ- 
izations are  maintained,  each  claim 
ing  to  be  the  District  Medical 
Society  of  the  county  of  H.  Two 
sets  of  delegates,  chosen  by  their 


organizations,  appearing  and  claim- 
ing admission  as  members  of  the 
state  society — Held,  that  it  was 
competent  for  the  state  society,  in 
determining  the  election  of  its 
members,  to  ascertain  and  decide 
which  of  the  organizations  was 
tiie  district  society,  and  that  the 
facts  might  be  ascertained  through 
the  medium  of  a  committee.  Wat- 
son V.  Medical  Society  of  Neio  Jer- 
sey, 2>11 


MORTGAGE. 

,  To  constitute  a  valid  sale  or  mort- 
gage, at  law,  the  vendor  or  mortga- 
gor must  have  a  present  property, 
eitlier  actual  or  potential,  in  the 
thing  sold.     Looker  v.  Feckwell,  253 

.  Where  there  is  a  mortgage  of  goods 
to  be  thereafter  acquired  by  the 
mortgagor,  an  execution  levied 
upon  the  goods  after  they  are  so 
acquired,  will,  in  a  court  of  law, 
prevail  over  tlie  mortgage.         lb. 

.  Where  one  who  has  purchased 
lands  upon  an  agreement  that  part 
of  the  purchase  price  shall  be  se- 
cured by  mortgage,  to  be  given  on 
the  delivery  of  the  deed,  com- 
mences, without  the  written  con- 
sent of  the  vendor,  to  erect  build- 
ings upon  the  land  before  the  actual 
delivery  of  the  deed  and  mortgage ; 
the  mortgage,  if  afterwards  given 
pursuant  to  the  agreement,  and 
duly  registered,  has  preference 
over  any  lien  claim  which  may 
have  been  filed  for  labor  or  mate- 
rials, althougii  furnished  before  the 
execution  of  the  mortgage.  Lamb 
V.  Cannon,  362 

:.  The  seizin  of  the  purchaser  was  a 
merely  transitory  one,  to  which  no 
lien  could  attach,  the  mortgage 
and  deed  being  delivered  simulta- 
neously, lb. 

I.  One  who  purchased  the  equity  of 
redemption  of  the  mortgagor,  after 
"the  deed  was  delivered  to  him,  and 
who,  subsequently,  purchased  the 
premises  at  sheriff's  sale  under 
foreclosure  of  the  purchase  money 
mortgage,  holds  the  tide  free  from 
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the  lien  claim  filed  for  materials 
furnished  before  the  execution  and 
il.'livery  of  the  mortgage.  lb 


MUNICIPAL    CORPOEATIONS. 

I.  Powers,  Liabiliiies,  etc. 
II.  Assessments  for   Improvements. 
IIL  Charters  of  Particular  Cities. 

I.  Powers,  Liabilities,  etc, 

1.  A  city  is  not  liable  to  suit  for  dam- 
age done  by  surface  water  running 
down  in  large  quantities  through 
a  new  street  constructed  over  the 
crest  of  a  hill,  and  there  connected 
with  transverse  streets.  Town  of 
Union  ads.  Durkes,  21 

2.  Contra,  if  the  opening  of  such  new 
street  draws  otf  the  water  from  a 
natural  watercourse.  I  b. 

3.  Where  the  charter  of  a  municipal 
corpoialion  gives  the  common coun 
c:l  power  to  license  inns  and  tav- 
erns, and  also  power  to  license 
wholesale  liquor  dealers,  liquor 
cannot  be  sold  by  the  quart  with 
out  license,  in  violation  of  a  city 
ordinance.  Roberson  v.  City  of 
Lambertville,  69 

4.  A  complaint  which  charges  that 
the  complainant  has  just  cause  to 
suspect,  and  does  suspect  that  the 
defendant  is  guilty  of  violating  the 
city  ordinance,  without  averring 
tliat  he  is  guilty,  is  not  made  with 
such  reasonable  certainty  as  to  be 
the  ground  of  a  judicial  determi- 
nation, conviction,  and  sentence. 
It  differs  from  a  proceeding  to  ob 
tain  a  warrant  to  arrest  an  offender 
to  answer  to  a  more  formal  com 
plaint  by  indictment  in  another 
court.  lb. 

■5.  The  complaint  is  fatally  defective, 
in  failing  to  state  to  whom  the 
liquor  was  sold,  without  showing 
that  it  was  sold  to  a  person  un- 
known. The  only  allegation  is, 
that  it  was  sold  to  "  each  of  various 
and  divers  persons."  lb. 

'6.  The  ordinance  under  which  the 
prosecution  was  instituted  prohib- 


its the  sale  of  liquor  without 
license,  "  except  such  as  shall  be 
compounded  and  intended  to  be 
used  as  a  medicine."  The  com- 
plaint must  negative  this  excep- 
tion, lb. 

7.  "Where  an  ordinange  is  confused, 
yet  if  by  careful  reading,  aided  by 
a  map,  it  is  intelligible,  it  will  not 
be  avoided  for  uncertainty.  Effect 
must  be  given,  if  possible,  to  all 
ordinances  regularly  passed,  and 
within  the  powers  conferred  by  the 
charter.  iSiaie,  Boice,  pros.,  v.  City 
of  PkdiifieLd,  95 

8.  Where  the  charter  provides  for 
constructive  notice  of  improve- 
ments by  publication,  personal  no- 
tice is  not  required.  lb, 

9.  It  is  the  right  of  a  land-owner 
specially  affected  by  a  public  im- 
provement, to  be  inforujed,  either 
by  actual  orconstructive  notice,  of 
the  time  and  place  appointed  for 
the  meeting  of  council  to  consider 
their  proposed  action.  lb. 

10.  If  part  of  a  by-law,  ordinance,  or 
resolution  be  void,  another  essen- 
tial and  connected  part  of  the 
same  is  also  void.  Stale,  Chamber- 
lain, pros.,  V.  Hoboken,  110 

11.  The  common  council,  in  examin- 
ing and  passing  upon  claims  pre- 
sented against  the  city,  was  sitting 
as  a  board  of  audit.  As  such  it 
was  part  of  its  official  duty  to  as- 
certain the  correctness  of  any  bill 
before  giving  it  approval.  In  the 
absence  of  proof  to  the  contrary, 
the  presumption  is,  tiiat  this  duty 
was  performed,  and  that  the  ac- 
count, as  audited  and  allowed,  is 
correct.  State,  Putt.s,proSj  v.  Hobo- 
ken, 391 

12.  The  burden  of  establishing  the 
incorrectness  of  the  account  is  on 
the  prosecutor.  lb. 

13.  A  town  may,  out  of  moneys  raised 
for  town  purposes,  indemnify  its  offi- 
cers for  reasonable  expenses  in- 
curred by  them  in  oi"  through  the 
bona  fide  discharge  of  their  duties. 
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State,  Bradley,  pros.,  v.  Council  of 
Hammonton,  430 

14.  A  resolution  for  the  payment  of 
such  expenses  should  accord  with 
the  provisions  of  the  act  of  April 
4th,  1871.     Pamph.  L.,  92  lb. 

II.  Assessments  for  Improvements. 

15.  It  must  appear  affirmatively  that 
a  commissioner  appointed  to  assess 
in  a  particular  case  had  the  requi- 
site qualifications.  The  distinc- 
tion is  between  commissioners  ap- 
pointed to  serve  as  officers  of  the 
corporation,  and  those  appointed 
for  a  single  case.  In  the  fortnerj 
case,  the  qualification  need  not  ap- 
pear ;  in  the  latter  it  must.  Slnte,\ 
Harris,  pi'os.,  v.  Mayor,  &c.,  of  Jer-' 
sey  City,  85 

16.  When  a  legal  and  illegal  assess-j 
menl  for  benefits  are  so  blended 
that  they  cannot  be  separated,  the 
whole  assessment  will  be  set  aside 
— but  application  may  be  made  for 
a  re-assessment.  State,  Randolph, 
pros.,  v.  City  of  Plainjield,  93 

17.  An  assessment,  &c.,  under  the  act 
March  10th,  1869,  {Laws,  1869,  p. 
317,)  set  aside,  because — 1.  It  did 
not  appear  that  the  commissioners 
possessed  the  required  qualifica- 
tions ;  2.  They  adopted  a  principle 
of  apportionment  different  from 
thai  prescribed  by  the  act.  State, 
Speer,  pros.,  v.  City  of  Passaic,  168 

18.  A  writ  of  certiorari,  prosecuted  for 
the  purpose  of  having  the  assess- 
ment declared  invalid  upon  these 
grounds — the  prosecutor's  land 
having  been  sold  under  it,  and  lie 
remaining  in  possession — will  not 
be  dismissed  for  laches,  although 
sued  out  nearly  four  years  after  the 
confirmation  of  the  assessment.  lb. 

19.  Where  an  improvement  has  been 
completed  and  paid  for,  with  the 
knowledge  of  the  prosecutors,  and 
without  objection,  the  court  will 
not  entertain  objections  to  proceed- 
ings prior  to  the  assessment.  State, 
Ryerson,  pros.,  v.   City  of  Passaic,< 

171 


20.  An  act  of  the  legislature  author- 
izing commissioners  to  assess  a  por- 
tion of  the  costs  of  a  sewer  upon 
lands  drained  thereby,  to  be  ap- 
portioned in  the  manner  deemed 
by  them  just  and  equitable,  will 
not  sufiport  any  assessment  made 
on  such  lands.  State,  New  Brnns- 
wick  Rubber  Co.,  pros.,  v.  Commis- 
sioners of  Streets,  &c ,  190 

21.  The  report  of  commissioners  must 
show  on  its  face  a  compliance  with 
all  legal  rules,  the  observance  of 
which  is  necessary  to  constitute  a 
valid  assessment.  lb, 

22.  An  assessment  for  such  an  im- 
provement upon  designated  lands, 
in  proportion  to  area  or  frontage, 
is  not,  as  a  method  of  assessment, 
supportable.  lb. 

23.  Prosecutor  connecting  his  land* 
assessed  with  the  sewer  is  not 
thereby  estopped  from  questioning 
the  legality  of  the  assessment.  I  b. 

24.  Under  the  charter  of  the  city  of 
Rjihway,  commissioners  were  ap- 
pointed to  assess  the  benefits  and 
expenses  for  the  widening  of  Mil- 
ton avenue.  In  making  their  re- 
port, the  commissioners  failed  ta 
estimate  the  value  of  sixteen  feet 
of  land  belonging  to  S  F.  On  ap- 
plication for  a  writ  of  mandamus, 
directed  to  the  said  commissioners^ 
to  proceed  to  assess  the  said  sixteen 
feet — held,  that  no  authority  being 
given  anywhere  by  the  charter  to 
the  board  to  amend  their  report 
when  once  made  and  filed,  the  ap- 
plication must  be  denied.  State, 
ex  rel.  Wilson,  v.  Longstreet,        312 

25.  If  the  commissioners,  in  making 
the  assessment,  have  mistaken  the 
location,  frontage,  depth,  or  any 
other  element  essential  to  the 
proper  assessiiient  of  damages,  that 
fact  can  only  be  shown  in  a  pro- 
ceeding to  vacate  the   assessment. 

lb. 

26.  Assessment  on  lands  fronting  on 
a  street  in  proportion  to  frontage, 
to  pay  the  cost  of  filling  that  part 
of  the  street  occupied  by  the  side- 
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walk,    is    illegal.      State,    Oronin, 
pros.,  V.  Mayor,  &e.,  of  Jersey  City, 

410 

27.  A  preliminary  petition  to  have 
the  flags  and  curbs  in  a  street  re- 
set, when  necessary,  and  new  flags 
and  curbs,  where  required,  is  too 
uncertain  to  be  notice  to  parties 
interested.  lb. 

28.  A  prelinainary  estimate  of  the 
cost  of  a  street  improvement,  made 
for  the  purpose  of  determining 
who  is  the  lowest  bidder,  will  not 
prevent  the  assessment  of  a  larger 
actual  cost,  where  the  discrepancy 
is  without  fraud.  State,  Kohler, 
pros.,  V.  Town  of  Guttenberg,       419 

29.  In  such  assessment,  the  cost  of 
necessary  surveying  and  improve- 
ment certificates,  collection  ex- 
penses and  interest  may  be  inclu- 
ded, lb. 

30.  The  fact  that  a  penalty  to  be  in 
curred  by  the  contractor  for  delay, 
has  not  been  exacted  from  him,  to 
reduce  the  cost  of  the  improve 
ment,  will  not  invalidate  the  assess- 
ment, when  it  does  not  appear  that 
such  penalty  could  or  ought  to  be 
enforced.  lb. 

31.  The  mere  fact  that,  in  making  the 
assessment,  the  commissioners  have 
paid  considerable  regard  to  front- 
age, will  not  invalidate  the  assess- 
ment, if  they  have  been  guided  by 
the  principle  of  apportioning  the 
expense  according  to  the  benefits. 

lb. 

32.  Where  the  commissioners  have 
failed  to  report  that  they  have  lim- 
ited the  bui'dens  by  the  benefits, 
the  court  will  examine  the  evi- 
dence, to  determine  whether  they 
have  done  so,  and  if  it  appears 
they  have  not,  the  assessment  will, 
be  set  aside,  although  the  reasons 
filed  take  no  exception  to  the  form 
of  the  report.  lb. 

33.  An  assessment  levied  without 
giving  the  notices  prescribed  by 
the  charter,  will  be  set  aside.     lb. 

34.  Commissioners  of  assessment  must 


be  sworn,  when  the  statute  under 
which  they  are  appointed  requires 
it,  and  their  proceedings  must  show 
conformity  to  law,  else  they  will  be 
set  aside.  State,  Speer,  pros.,  v. 
Perth  Amboy,  425' 

III.  Charters  of  Particular  Cities. 

1 .  City  of  Belleville. 

35.  The  charter  of  Belleville  con- 
strued in  several  particulars.. 
Douglass  v.  Chosen  Freeholders  of 
Essex,  214 

2.  City  of  Camden. 

36.  Under  the  revised  charter  of  the 
city  of  Camden,  passed  in  1871, 
bastards  are  chargeable  to  the  city, 
and  not  to  any  single  ward.  Bas- 
tardy proceedings  are  properly  in- 
stituted by  the  overseer  for  the- 
ward  in  which  the  child  is  born. 
Hurff  V.  Overseer  of  Camden,       287 

3.  City  of  Hoboken. 

37.  The  legislature  having,  by  char- 
ter, {Law.%  1872,  p.  602,)  directed 
the  manner  of  publishing  the  pro- 
ceedings of  the  council,  they  can  be 
published  in  no  other  way.  State, 
Chamberlain,  pros.,  v.  Hoboken,  110- 

38.  By  tiie  above  cited  act,  the  news- 
papers designated  for  publication 
must  have  been,  at  the  time  of  the 
passage  of  the  act,  authorized  to 
publish  the  laws  of  this  state.  They 
must  have  been  published  regu- 
larly, fur  the  term  of  one  year  or 
nine  months  prior  to  the  act.      lb.. 

39.  Where  the  charter  prescribes  that 
printing  shall  be  paid  for  at  a 
limited  price  per  folio,  the  council 
cannot  contract  to  pay  a  sum  in. 
gross.  lb. 

40.  Certificates  of  improvement  under 
the  charter  of  Hoboken  may  be 
issued,  payable  out  of  the  general 
funds  of  the  city,  when  the  city 
fails  or  neglects  for  two  years  to 
collect  the  assessments  from  the- 
real  estate  benefited.  Knapp  v.. 
Mayor,  &e,  of  Hoboken,  371 


604 


INDEX. 


4.  CUy  of  Jersey  City. 

41.  An  assessment  made  under  sec- 
tion 51  of  the  charter  of  Jersey 
City  of  1871,  after  the  repeal  of 
said  section,  is  invalid,  altlioiigh 
the  resolution  to  make  it  is  passed 
by  the  board  of  finance  and  tax- 
ation before  the  repeal.  State, 
Harris,  pros.,  v.  Mayor,  &c.,  of  Jer- 
sey City,  85 

42.  Under  the  charter  of  Jersey  City, 
re-setting  flags  and  curbs  constitute 
repairs,  and  cannot  be  assessed  for. 
State.  Cronin,  pros.,  v.  Mayor,  &c., 
of  Jersey  Oity,  410 

5.  Ciiy  of  Lambertville. 

43.  Under  the  supplement  to  the 
charter  of  Lambertville,  passed  in 
1874,  it  is  sufficient  to  state  in  a 
complaint,  that  tiie  prosecutor  has 
just  cause  to  suspect,  and  does 
suspect  the  party  charged,  pro- 
vided the  complaint  in  all  other 
respects,  conforms  to  the  recpiire- 
meutb  of  the  common  law.  jRo6- 
erson  v.  City  of  Lambertville,  69 

6.  City  of  Passaic. 

44.  An  improvement  commenced  un- 
der the  act  of  March  21st,  1871, 
for  revising  and  amending  the  act 
to  incorporate  the  village  of  Pas- 
saic, [Lows  of  1871,  p.  6 1 9,)  is  not 
an  "  improvement  in  said  city," 
within  the  meaning  of  section  83 
of  the  act  to  incorporate  the  city  of 
Passaic,  approved  April  2d,  1873. 
State,  Bogart,  pros.,  v.  City  of  Pas- 


45.  Mere  informalities  or  irregulari 
ties  in  proceedings  under  the  for 
mer,  are  cured  by  section  84  of  the 
latter  act.  lb 

46.  A  report  by  commissioners  under 
section  20  of  the  act  of  1871,  certi 
fving  that  they  had  assessed,  &c., 
substantially  in  the  language  of 
the  act,  held  not  sufficient  of  itself 
to  show  that  the  assessment  was 
not  in  excess  of  the  benefits.       lb 

47.  The  provision  of  section  83  of  the 
act  to  incorporate  the  city  of  Pas- 


saic {Laws,  1873,  .p.  515,)  that  no 
writ  of  certiorari  shall  issue,  &c., 
unless  applied  for  within  three 
months,  &c.,  applies  as  well  to  as- 
sessments of  damages  as  to  those 
for  benefits.  State,  Simmons,  pros., 
V.  City  of  Passaic,  60 

48.  The  provisions  of  section  66,  re- 
lating to  the  principle  upon  which 
assessments  for  benefits  are  to  be 
made,  must  be  understood  as  if 
they  contained  not  only  an  express 
limitation  of  the  assessment  to  the 
land  benefited,  but  the  further 
limitation  of  the  amount  of  the 
assessment  lo  the  benefits  received  ; 
and,  from  the  report  and  proceed- 
ings of  the  commissioners,  it  must 
affirmatively  appear  that  the  legis- 
lative rule  in  this  sense  has  not 
been  departed  from.  lb, 

49.  Although  the  commissioners  cer- 
tify, that  in  making  their  estimate 
of  the  advantage,  &c.,  they  had  due 
regard  to  the  value  of  the  lands 
taken,  Ac,  yet  if  it  appears  clearly 
from  the  testimony  that  one  of 
them  took  no  part  in  estimating 
the  value  of  the  land  taken,  the 
assessment  will  be  set  aside.       lb. 

50.  An  assessment  under  the  act  of 
March  21st,  1871,  amending  the 
charter  of  the  village  of  Passaic, 
set  aside — 1.  Because  it  did  not 
appear  that  the  commissioners 
were  discreet  and  impartial  per- 
sons. 2.  Because  they  failed  to 
estimate  and  report  the  value  of 
lands  taken,  &c.,  as  required  by 
the  act.  Slate,  Ryerson,  pros.,  v. 
City  of  Passaic,  171 

,51.  These  errors  not  within  the  cura- 
tive operation  of  section  84  of  the 
act  to  incorporate  the  city  of  Pas- 
saic.    [Laws,  ISTi,  p.  ol6.)         lb. 

7.  City  of  Trenton. 

52.  The  83d  section  of  the  charter  of 

the  city  of  Trenton  [Laws,  1874,  p. 

373,)   applies  to  the  cjllection  of 

all  assessments  due  and  unpaid   at 

I     the  time  of  the  passage  of  the  act, 

I     notwithstanding  the  proviso  in  sec- 

j     tion  109.     Stale,  Bartlett,  pros.,   v. 

I     Inhabitants  of  Trenton,  64 
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NEGLIGENCE.  I 

1.  A  person  owning  land  contiguous| 
to  a  railway,  is  not  obliged  to  keepj 
the  leaves  falling  from  his  trees,] 
from  being  carried  by  the  wind  to 
such  railway ;  nor  to  keep  his 
lands  clear  of  leaves  and  combusti- 
ble matter;  nor,  on  a  failure  to 
perform  such  acts,  does  he  become 
contributory  to  the  production  of  a 
fire  originating  in  the  carelessness, 
on  its  own  land,  of  the  railroad 
company.  Salmon  v.  Del.,  Lack.' 
and  W.  B.  R.  Co.,  5 

2.  It  may  be  carelessness,  according 
to  circumstances,  in  a  railroadj 
company  to  notify  passengers  in| 
the  night  time,  that  a  station  was 
at  hand,  and  then  stop  the  train 
short  of  such  station.  Central  R. 
R.  Co.  ads.  Van  Horn,  133 

3.  The  negligence  of  a  plaintiff,  to  be 
a  defence,  must  be  contributory  to 
the  accident.  lb- 

4.  The  owner  of  a  steam  boiler,  which 
he  has  in  use  on  his  own  property, 
is  not  responsible,  in  the  absence 
of  negligence,  for  the  damage  done 
by  its  bursting.  Marshall  v.  Wei 
wood,  339 

5.  In  an  action  for  injuries  resulting 
from  the  negligence  of  the  defend- 
ant, a  nonsuit  is  only  proper  when 
on  the  plaintiff's  own  showing,  it 
clearly  appears  that  he  contributed, 
by  his  own  carelessness,  to  the  ac 
cident  from  which  he  received  the 
injury.  Del.,  Lack.  &  W.  R.  R.  Co. 
V.  Toffey,  525 


NONSUIT. 
See  Negligence,  5. 

NOTICE. 

^ee  Conveyance,  2. 

Municipal  Corporations,  8,  9, 

33. 
Schools,  2. 
Taxes,  1. 


OFFICERS. 

1.  Tiie  comptroller  cannot  set  up 
fraud  in  procuring  an  act  of  the 
legislature  as  grounds  for  withhold- 
ing his  official  action  requisite  lo 
obiain  payment  from  the  treasurer. 
Angle  v.  Rumjon,  Comptroller,     AQZ 

2.  When  payment  of  a  specified  sum 
to  a  designated  person  is  directed 
to  be  made  out  of  the  treasury  by 
an  act  of  the  legislature,  the  comp- 
troller's duties,  made  necessary  by 
law  to  facilitate  payment,  are  min- 
isterial merely.  lb.. 


ORDINANCE. 
See  Municipal  Corporations,  7, 10.. 

ORPHANS  COURT. 

1.  The  neglect  to  exhibit  a  claim  to 
the  personal  representative  of  a 
decedent,  within  the  time  limited 
by  the  rule  to  bar  creditors,  is,  by 
virtue  of  the  22d  section  of  the  act 
of  1855,  {Nix.  Dig.  653,)  an  abso- 
lute bar  to  a  suit,  but,  in  pleading 
such  bar,  all  the  facts  showing  due 
notice  and  publication  must  be- 
pleaded  and  proved.  Ryan  v. 
Flanagan,  Adm!x,  161 

2.  By  the  23d  section  of  the  act  of 
1855,  {Nix.  Dig.  653,)  the  2d  section- 
of  the  act  of  February  28th,  1849,. 
{Nix.  Dig.  308,)  is  preserved  in 
full  force.  lb. 

3.  A  final  decree,  taken  under  sec- 
tion 2d  of  the  act  of  1849,  of  itself 
establishes  all  the  facts  essential 
to  the  protection  of  the  executor. 
The  executor  may,  if  he  chooses, 
rely  upon  his  ability  to  prove  all 
the  facts  which  constitute  a  bar, 
but  if  he  desires  to  perpetuate  his- 
testimony,  and  to  have  a  decree 
which  will  save  him  the  necessity 
of  proving  the  facts,  he  must  pro- 
ceed according  to  the  said  2d  sec- 
tion, lb. 

4.  If  a  claim  is  presented  under  oath 

1     to  the  executor,  and  then  assigned 
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away,  it  is  not  necessary  for  the  as- 
signee to  present  it  again.  1  b. 

5.  If  any  action  against  an  executor 
or  administrator  be  pending  at  the 
time  of  making  an  order  to  limit 
creditors,  under  the  twenty-second i 
section  of  tlie  supplement  to  the 
Orphans  Court  act,  approved 
March  17th,  1855,  or  be  com- 
menced after  such  order  is  made, 
no  execution  can  issue  upon  a  judg- 
ment therein  for  the  phiintiff,  until 
the  expiration  of  ten  months  after 
the  making  of  the  order ;  and  if 
within  those  ten  months,  the  ex- 
ecutor or  administrator  represents 
the  estate  to  be  insolvent,  accord- 
ing to  the  twenty-fourth  section 
of  the  same  supplement,  no  such 
■execution  can  issue  thereafter. 
Taylor  v.  Volk,  Ex.ecutrix,  204 

PARENT  AND   CHILD. 

1.  Where  a  daughter  is  over  the  age 
of  twenty-one  years,  if  she  still 
lives  in  her  father's  house,  and  is 
in  a  position  where  he  enjoys  and 
can  command  her  services,  he  may 
maintain  the  action  for  seduction. 
Wert  V.  Strouse,  184 

2.  No  action  can  be  maintained  against 
a  father  for  goods  purchased  on 
his  credit  by  a  minor  child,  even 
for  necessaries,  unless  ihe  father 
has  expressly  or  impliedly  author- 
ized the  purchase  on  his  credit. 
Freeman  v.  Robinson,  383 

S.  The  mere  moral  obligation  of  a 
parent  to  maintain  his  child,  af- 
fords no  legal  inference  of  a  prom- 
ise to  pay  a  debt  contracted  by  the 
latter  even  for  necessaries.  lb, 


PARTIES. 

The  plaintiffs  were  the  owners  of  the 
franchise  of  a  ferry  over  the  Dela- 
ware river,  from  the  town  of  C.  to 
the  opposite  Pennsylvania  shore, 
under  a  grant  by  the  legislature 
of  New  Jersey.  One  D.  was  the 
owner  of  the  landing  on  the  Penn 
sylvania  shore,  and  had  a  grant 
from  the  legislature  of  that  state 
of  the  exclusive  right  of  ferriage 


from  that  shore.  By  arrangement 
between  the  owners  of  the  two 
franchises,  a  ferry  was  run  between 
the  two  landings,  for  mutual  bene- 
fit. The  ferry  was  made  valueless 
by  the  erection  of  the  defendants' 
bridge  over  the  river.  In  proceed- 
ings to  recover  compensation  for 
the  injury  to  the  ferry,  under  de- 
fendants' charter,  held,  that  the 
action  was  properly  brought  by  the 
plaintifis,  without  joining  the  own- 
ers of  the  Pennsylvania  franchise. 
There  being  no  unity  of  estate  in 
the  several  owners  of  the  two  fran- 
chises, the  interest  affected  was 
several,  and  although  the  injury  to 
each  was  due  to  a  common  cause, 
separate  actions  must  be  brought. 
Columbia  Del.  Bridge  Co.  v.  Geisse, 

39 

PARTNERS. 

*See  Limitations,  1. 


PLEADING. 

1.  Declnration, 

2.  Pleas. 

3.  Replication. 

4.  Generally. 

1.  Declaration. 

1.  When  a  count  in  a  declaration  sets 
forth  a  ctuise  of  action  arising  out 
of  a  contract,  and  maintainable 
only  by  referring  to  the  contract 
as  creating  the  right  for  violation 
of  which  the  plaintiff  complains, 
a  recovery  can  be  had  only  in  an 
action  on  contract,  and  not  in  action 
for  tort.  McDermott  v.  Morris 
Canal  and  Banking  Co  ,  53 

2.  Such    a    count    cannot  be    joined 
j     with  counts  in  tort.  lb. 

3.  It  is  libellous  to  charge  that  a  citi- 
zen, being  a  member  of  a  politi- 
cal party,  at  a  nominating  conven- 
tion of  such  party,  offered,  from 
the  influence  of  a  bribe,  a  resolu- 
tion that  no  nomination  of  a  candi- 
date for  a  particular  oflBce  should 

!     be  made.     Hand  v.  Winton,       122 

4.  Under  the  statute  of  this  state,  the 
pleader  may  aver   that  the  words 
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set  forth  were  used  in  any  defama- 
tory sense  he  may  see  fit  to  attri- 
bute to  them,  it  being  left  to  the 
jury  to  say  whether  they  were  used 
in  such  sense.  lb. 

5.  A  count  alleging  that  the  plain- 
tiff was  in  the  car  of  the  defend- 
ant, and  was  thrown  therefrom  by 
the  carelessness  of  the  defendant, 
is  too  general  in  its  description  of 
the  mode  of  the  injury.  Central 
B.  B.  ofN.  J.  ads.  Van  Horn,   133 

6.  Although  a  copy  of  the  bond  is 
annexed  to  the  declaration,  the 
court  cannot  take  notice  of  it,  be- 
cause it  is  not  referred  to  in  the 
body  of  the  pleading  as  so  annexed. 
Harrison  v.  Vreeland,  366 

7.  Performance  of  an  agreement  to 
forbear  doing  an  act,  on  which  a 
promise  to  pay  money  was  made, 
must  be  averred  either  specifically 
or  by  general  averment  of  per- 
formance according  to  the  statute, 
and  when  the  matter  alleged  in  the| 
pleading  is  to  be  considered  as 
lying  more  properly  in  the  knowl- 
edge of  the  plaintiff  than  of  the  de- 
fendant, the  declaration  should 
state  that  the  defendant  had  notice 
of  the  performance  by  plaintiflT.  1  b. 

8.  In  actioas  on  improvement  cer- 
tificates given  for  labor  and  ma- 
terial furnished  to  the  city  under 
express  contracts  for  improvements 
authorized  by  the  charter,  it  is  not 
necessary  to  aver  that  all  the  pre- 
liminary formalities  have  been 
observed,  as  in  proceedings  for 
assessments  against  the  land- 
owners. Knapp  v.  Mayor,  tfec,  of 
Hoboken,  371 


2.  Pleas. 

9.  In  an  action  on  such  a  policy,  in 
the  name  of  the  insured,  if  the  in- 
surer has  paid  the  insurance  money 
to  the  mortgagee,  he  may  plead  such 
payment  as  performance,  and  the 
rights  of  the  mortgagee  can  be  pro- 
tected, and  the  insurer  obtain  in- 
demnity against  a  subsequent  suit 
by  the  mortgagee  by  the  payment 
of  the  money  into  court.  Martin 
V.  Franklin  Fire  Insurance  Co.,  140 


10.  A  plea  setting  up  a  discharge  in 
bankruptcy,  under  the  United 
States  bankrupt  act,  must  set  out 
a  copy  of  the  discharge,  and  con- 
clude with  a  verification.  Stall  v. 
Wilson,  198 

11.  A  defective  plea  of  discharge  in 
bankruptcy  is  amendable  on  terms. 

lb. 

12.  A  release  of  one  of  several  obli- 
gors, where  they  are  bound 
jointly,  or  jointly  and  severally, 
discharges  the  others,  and  may  be 
pleaded  in  bar  by  all  ;  but  to  have 
this  effect,  it  must  be  a  techaical 
release  under  seal.  Line  &  Nelson 
v.  Nelson  &  Smalley.,  358 

13.  A  covenant  not  to  sue  one  of  the 
several  obligors  is  not  pleadable  in 
bar — it  is  a  covenant  only,  and  the 
covenantee  is  put  to  his  cross  ac- 
tion, to  recover  the  damages  which 
a  breach  may  occasion  him.  As 
an  exception  to  this  rule,  a  sole  ob- 
ligor may  plead  such  covenant  in 
bar,  to  avoid  circuity  of  action.  lb. 

See  Orphans  Court,  1. 

3.  Beplication. 

14.  The  replication  de  injuria,  is  only 
allowed  where  the  plea  is  in  ex- 
cuse, and  not  in  denial  of  the  cause 
of  action.  Rackman  ads.  Bidgefield 
Park  B.  B.  Co.,  98 

15.  It  may  be  used  in  our  practice 
in  actions  ex  contractu,  wherever 
a  special  plea  in  excuse  of  the  al- 
leged breach  of  contract  can  be 
pleaded,  as  a  general  traverse  to 
put  in  issne  every  material  alle- 
gation in  the  plea.  lb. 

16  Where  the  defendant  pleads  that 
the  power  to  cancel  a  subscription 
for  stock  is  derived  from  the  origi- 
nal agreement  between  the  parties, 
and  has  been  exercised,  the  plain- 
tiff cannot  reply  by  the  general 
traverse  de  ^injuria.  I  b. 

4.  Generally. 

17.  Time  in  pleadings  held  immate- 
rial.    Browning  v.  Billenhouse,  279 
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PRACTICE. 

1.  In  actions  of  tort,  it  is  usual  and 
proper  to  endorse  the  judges'  order 
fnr  bail  on  the  capias.  Wert  v. 
Strouse,  184 

2.  The  affidavits  need  not  be  actualWi 
filed  before  the  writ  is  issued,  and| 
arrest  made,  in  actions  of  iortA 
Aliter  in  actions  on  contract.      lb. 

3.  In  actions  for  seduction,  it  is  suffi- 
cient for  the  .laidavits  to  show  a 
cause  of  action,  without  a  special 
cause  for  ordering  bail.  lb. 

4.  Where  the  order  on  the  writ  is 
endorsed  before  the  teste,  by  obvi- 
ous mistake  of  the  month,  the 
court  will  give  the  plaintiff  the 
benefit  by  the  statute  of  amend- 
ments, by  overlooking  the  excep- 
tion, lb. 

5.  A  judgment  by  coffnovit,  after  pro- 
cess has  been  served,  may  be  en- 

.  tered  in  vacation,  without  a  judge's 
or  commissioner's  order,  and  with- 
in affidavits.     Stewart  v.  Walters, 

274 

6.  Where  a  statute  gives  a  summary 
proceeding  in  a  court  having  gen- 
eral common  law  jurisdiction, 
without  giving  details  and  partic- 
ulars of  proceeding,  these  may  be 
pursued  according  to  the  principle 
of  the  common  law.  lb. 

7.  Practice  on  filing  informations  in 
the  nature  of  a  writ  of  quo  icar- 
ranto,  stated.  Attorney- General  v 
Del.  &  B.  B.  R.  R.  Co.,  282 

8.  When  the  Attorney -General  files 
such  an  information  ex-officin.  no 
leave  of  the  court  is  requisite.    lb 

9.  In  1871  the  plaintiff  recovered  a 
judgment  against  the  defendants, 
an  execution  was  issued  and  re- 
turned unsatisfied ;  in  1872  the 
plaintiff  died,  the  fact  of  his  death 
was  unknown  to  his  attorney  ;  in 
1873  an  alias  execution  was  issued 
and  property  of  defendants  levied 
on  ;  on  motion  to  quash  the  writ, 
held—  ■ 


1.  That  prior  to  the  passing  of  the- 
amended  practice  act,  (Rev.,  p.  879, 
?  204,)  upon  the  death  of  a  sole- 
plaintiff  after  final  judgment,  an 
execution  could  onlv  jiropprlv  i'^sue 
in  the  name  of  the  plaintiff's  per- 
sonal re[>resentatives,  and  no  other 
method  but  the  prooeedins:  by  .icire 
facias  would  serve  to    bring  them 

into  court. 

2.  The  fact  that  the  plaintiff's  at- 
torney, who  caused  the  alias  writ 
to  be  issued,  was,  at  the  time  of  its 
issue,  uninformed  of  the  plaintiff's 
death,  will  in  no  way  affect  the 
case. 

3.  There  is  no  power  in  the  court 
to  so  amend  this  writ  as  to  give  it 
validity ;  the  date  of  the  writ 
actually  does,  and  by  law,  should 
express  the  true  time  of  issuing- 
the  writ.     Morgan  v.  Taylor,      317 

10.  After  a  reference  under  the 
Practice  Act,  {Nix.  Dig.  744,  I 
201,)  and  exceptions  to  the  re- 
port of  the  referee,  the  issues  to 
be  tried  by  the  juiy,  are  those 
raised  by  the  pleadings.  The  re- 
port of  the  referee  is  only  evi- 
dence, and  the  exceptions  merely 
restrict  the  testimony  to  be  offered 
against  the  report.  Paxdison  v. 
Halsey,  488' 

11.  If  a  verdict  be  faulty,  the  court 
in  error  may  permit  the  case  to 
stand  over  even  after  argument,  to- 
afford  an  opportunity  for  amend- 
ment in  the  court  below.  Del., 
Lack.  &   W.  R.  R.   Co.  v.   Toffey,. 

525 

12.  If  the  defect  in  the  record  be  in 
mere  matter  of  form,  it  may  be 
amended  without  the  intervention 
of  the  court  below.  lb. 

13.  If  the  point  on  which  the  verdict 
is  given  be  so  uncertain  that  it  can 
not  be  clearly  ascertained  whether 
the  jury  meant  to  find  the  issue  or 
not,  it  cannot  be  helped  by  intend- 
ment. But  if  the  point  in  issue- 
can  be  collected  from  the  finding 
of  the  jury,  and  there  is  no  diffi- 
culty in  ascertaining  what  the  jury 
must  have  intended,  judgment  will 
be  entered  without  remitting  the 
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postea  to  (he  jndge  who  tried  the 
case  for  amendment.  lb. 

See  Contempt. 

Orphans  Court,  3. 


PRINCIPAL  AND  AGENT. 

See  Agency. 

QUO  WARRANTO. 

See  Practice,  7,  8. 

RAILROADS. 

,  A  railroad  company  is  bound  t^i 
keep  its  track  and  contiguous  land 
clear  of  materials  likely  to  be 
ignited  from  sparks  issuing  from 
its Ic  cotnotive,  propeily constructed 
and  driven  Salmon  v.  Del.,  Lack. 
&  W.  E.  It.  Co.,  5 


2.  After  damages  have  been  assessed  | 
on  a  condemnation  of  land  for  an 
railroad,  the  trees,  which  may  be 
useful  in  the  construction  of  the 
road,  standing  on  the  tract  taken, 
become  the  property  of  the  com- 
pany. Taylor  v.  ..V.  Y.  &  L.  B. 
R.  B.  Co.,  28 

3.  As  a  general  rule,  a  raih'oad  com-; 
pauy  is  not  bound  to  keep  a  flagman 
at  the  intersections  of  its  road  withi 
public  highways,  but  where,  by 
reason  of  the  extraordinary  danger 
arising  from  the  location  of  the 
track,  a  flagman  is  required,  or  the 
company  relies  on  the  presence  of  '< 
a  flagman  to  negative  negligence 
on  their  part  in  the  running  of 
trains,  whether  the  conduct  of  the 
flagman  was  proper  or  not,  is  a; 
question  depending  on  the  circum-j 
stances  of  each  case.  Del.,  Lack. 
&  W.  B.  B.  Co.  V.  Toffey,  525' 

See  H  MiNENT  Domain,  1. 
Negligence,  1,  2,  3,  5. 
Statutes,  11. 


ROADS. 

1.  Where  ,i  road  was  laid  out  March 
14th,  1872,  and  a  writ  of  certiorari 

Vol.  IX.  2  q 


to  review  the  same  allowed  May 
12th,  1873,  the  writ  will  he  dis- 
missed for  laches,  if  it  appear  that 
the  road  has  been  opened,  im- 
proved, and  built  upon,  with  the 
knowledge  of  the  prosecutor.  State, 
Grunt,  pros.,  v.  Clark,  102 

J.  On  certiorari  to  township  ofiicers, 
proceeding  under  the  road  act,  to 
remove  alleged  encroachments  on 
a  public  hiiihway,  this  court  will 
look  into  the  facts,  and  reverse  or 
affirm  according  to  the  justice  of 
the  case.  (Bev.,  p.  99,  §  9.)  Gulick 
V.  Oroendyke,  114 

).  Where  a  highway  has  been  mislo- 
cated,  an  abutting  land-owner,  who 
has  acquiesced  over  twenty  years, 
cannot  move  his  fence  and  narrow 
the  road  used  by  the  public.       I  h. 

[.  Tlie  ninety-eighth  section  of  the  act 
concerning  roads,  approved  March 
27th,  1874,  does  not  authorize  the 
correction  of  assessments  for  dam- 
ages or  benefils  made  under  the 
supplements  to  the  road  act  of 
April  16th,  1846,  which  were  ap- 
proved March  1st,  1850,  and  March 
23d,  18o9.     Field  v.  Fidd,         29a 

I.  The  supplement  of  March  12th, 
1874,  (Parnph  L.  33,)  does  author- 
ize the  correction  of  such  assess- 
ments, and  extends  to  the  remedy- 
ing of  any  errors  and  defects  in  the 
surveyor's  return,  which  the  Court 
of  Common  Pleas  is  competent  to 
ascertain,  and  because  of  which 
that  court  might  annul  or  set  aside 
the  proceedings.  lb, 

.  A  caveat  filed  against  recording 
the  return  of  a  road,  suspends  pro- 
ceedings for  the  appointment  of 
freeholders  to  review;  until  the 
term  next  succeeding  the  filing  of 
such  caveat.  State,  'Hubbard,  pros., 
V.  Beckless,  393 

.  Delay  beyond  such  term,  made  in 
reviewing  erroneous  proceedings 
of  the  Common  Pleas,  will  not  de- 
prive the  caveator  of  the  right  to  a 
review  by  freeholders  ;  this  court 
will  direct  an  appointment  to  be 
made  by  the  court  below  after  the 
errors  are  corrected.  lb. 
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SALE. 

1.  A  statement  made  in  good  faith  at 
the  time  of  sale,  by  the  vendor,  that 
seed  is  of  a  certain  kind,  snch  seed, 
witii  respect  to  kind,  not  being  as- 
certainable by  inspection,  will  lay 
a  ground  from  which  a  jury,  or  a 
court  having  a  power  to  pass  upon 
fads,  may  infer  a  warranty  as  to 
kind.  Wolcott,  Johnson  &  Co.  v. 
3Iount,  496 

2.  Where  seed  are  warranted  as  to 
kind,  and  the  vendor  knows  the 
use  to  be  made  of  tlie  seed,  he  is 
answerable  for  the  difference  be- 
tween the  value  of  the  product  of 
the  seed  sold,  it  being  put  to  the 
use  specified,  and  the  value  of  the 
product  that  would  have  resulted 
had  the  seed  corresponded  to  the 
warranty.  lb. 

See  Mortgage,  1. 


SCHOOLS. 

1.  Where  a  meeting  of  the  inhabit- 
ants of  a  school  district  is  held, 
and  money  voted  to  be  raised  by 
taxation  at  a  special  meeting,  the 
previous  action  of  the  trustees  in 
calling  the  meeting,  pursuant  to 
Sub.  XI  of  Sec.  39  of  the  school 
act,  should  appear  in  the  certifi- 
cate of  the  clerk  to  the  assessor. 
State,  Lamb,  pros.,  v.  Hurff,        310 

2.  The  notice  of  tlie  clerk  must  have 
been  so  distinct  as  to  have  informed 
the  voters  of  tlie  very  matter  to  be 
acted  upon  by  the  meeting.        lb. 


SEIZIN. 
See  Mortgage,  4. 


SHEEIFF. 

1.  A  sheriff  who  has  sold  lands  under 
a  fieri  facias  out  of  Chancery  in  a 
foreclosure  suit,  may  bring  an 
action  in  his  own  name  against  a 
purchaser  who  refuses  to  comply 
with  the  conditions  of  sale.  The 
remedy  in  the  Court  of  Chancery 


to  compel  the  purchaser  to  com- 
plete the  purchase  by  summary 
process,  is  not  exclusive.  Towns- 
hend  v.  Simon,         '  239 

,  The  money  recovered  in  such 
action  will  be  the  money  made  by 
the  sherifl',  under  the  process  in 
his  hands,  which  he  must  account 
for  to  the  perscms  interested,  in  the 
process  under  which  the  sale  was 
made.  lb. 

See  Escape. 


STATUTES. 

1.  An  act  and  its  supplement  are  to 
be  construed  as  one  law,  so  that 
tiie  terms  of  the  act  may,  in  their 
connection  witii  tlie  supplement, 
have  a  broader  meaning  than  they 
originally  possessed.  Van  Riper  v. 
Essex  Public  Road  Board,  23 

2.  Where  a  legislative  act  contains 
two  sets  of  provisions,  one  giving 
specific  and  precise  directions  to 
do  a  particular  thing,  and  the 
other  in  general  terms,  prohibiting 
certain  acts,  which  would,  in  the 
general  sense  of  the  words  used, 
include  the  particular  act  before 
authorized,  then  the  general  clause 
does  not  control  or  affect  the  spe- 
cific enactment.  State,  ^  Barilett, 
pros.,  V.  Inhabitants  of  Trenton,     64 

3.  As  a  general  rule,  a  statute  will  be 
construed  to  be  only  prospective. 
But  if  the  retrospective  intention 
clearly  appears  on  the  face  of  a 
statute,  the  court  will  give  it  that 
effect,  unless  to  do  so  will  vio- 
late some  constitutional  provision. 
Baldwin  v.  City  of  Newark,         158 

4.  A  statute  is  not  obnoxious  to  con- 
stitutional provisions  in  its  retro- 
spective operation,  unless  it  be  an 
ex  post  facto  law,  or  impairs  the 
obligation  of  a  contract,  or  de- 
prives a  party  of  a  remedy  which 
existed  when  the  contract  was 
made.  -^  ^• 

5.  When  the  words  of  a  statute  and 
their  meaning  are  clear,  and  they 
are  not  rendered  dubious  by  the 
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context,  they  cannot  be  controlled 
by    judicial     construction.     Doug- 
lass V.  Chosen  Freeholders  of  Essex. 
214 

6.  The  requirement  of  the  statute 
that  the  treasurer's  bond  shall  be 
approved  of  by  the  senate,  is 
merely  directory.     Sooy  ads.  State. 

324 

7.  Nor  does  the  provision  that  the 
dividends  due  upon  stock  owned 
by  the  state  shall  be  drawn  when 
necessary,  on  tha^raft  of  the  comp- 
troller, make  such  draft  indis- 
pensable to  a  valid  payment  in  all 
cases.  lb. 

8.  An  act  of  the  legislature  having 
directed  the  treasurer  of  the  state 
to  pay  a  certain  sum  of  money  to 
A.  for  alleged  military  services. 
On  application  for  mandamus  to 
compel  the  comptroller  to  certify 
the  claim  for  payment — held,  that 
a  return  showing  facts  recited  in 
the  preamble  to  the  act  as  grounds 
on  which  the  gift  w;is  made  to 
be  untrue,  and  that  the  legislature 
was  imposed  upon  in  passing  the 
act,  is  insufBcient  as  an  answer  to 
the  writ,  and  should  be  stricken  out. 
Angle  v.  Runyon,  Comptroller,     403 

9.  If  the  prior  clauses  of  a  general  law 
apply  in  express  terms  to  a  special 
corporation,  a  general  repealer  ne- 
cessarily repeals  inconsistent  pro- 
visions in  the  special  charter,  but  if 
there  is  an  absence  of  such  express 
prior  reference,  there  must  be  a 
special  repealing  clause  to  make  a 
general  law  applicable  to  such  par 
ticular  corporation.  Stale,  Morris 
&  Essex  R  R.  Co  ,  pros.,  V.  Comm,' 
of  R.  R   Taxation,  472 

10.  After  the  tunnel  company  had 
filed  its  certificate  under  the  gene- 
ral railroad  law,  the  legislature 
passed  an  act  recognizing  its  due 
incorporation,  and  granting  it  four 
years  to  complete  its  entire  work. 
Held,  that  this  enactment  healed 
any  errors  or  informalities  which 
might  have  existed  in  the  mode  of 
its  formation,  and  gave  it  power  to 
build  the  road  between  the  points 
designated  in  the  certificate  filed 


under  the  general  law,  as  fully  ns 
if  those  terminal  descriptions  "had 
been  incorporated  ia  the  legisla- 
tive act.  State,  M.  &  E.  R.  R.  Co., 
pros.,  V.  Hudson  Tunnel  Co.,       548 

11.  The  exceptions  in  the  thirty-sixth 
section  of  the  general  railroad  law 
(Laws,  1873,  p.  105,)  are  designed 
— First.  To  permit  one  railroad  in 
all  cases  to  cross  the  lands  of  an- 
other— and,  Secondly.  To  forbid 
any  company  organized  under  the 
act  to  take  or  occupy  the  lands  of 
another  company,  which  are  neces- 
sary for  the  franchises  of  the  latter, 
for  any  use  except  that  of  a  way 
over,  through  or  under  them.  The 
proviso  following  the  exceptions 
secures  a  company,  after  it  has 
located  its  route,  from  having  its 
route  and  franchises  appropriated, 
against  its  will,  by  any  other  cor- 
poration under  color  of  this  gene- 
ral law.  lb. 


SUEETY. 

LP.,  the  township  collector,  failed 
to  pay  over  to  the  county  collec- 
tor the  two  mill  tax  collected  by 
him  in  1872 ;  in  1873  a  like  sum 
was  to  be  paid  by  the  county  col- 
lector to  P.,  to  be  applied  to 
schools.  P.  and  the  county  collec- 
tor met  in  March,  1873,  and,  in 
settlement  of  these  matters,  ex- 
changed checks.  Held,  that  if  P. 
squandered  the  money  received  in 
1872,  the  sureties  on  his  official 
bond  for  that  year  must  respond 
for  it,  and  cannot  shift  the  burden 
upon  the  sureties  of  1873  by  the 
mere  ceremony  of  exchanging 
checks.  If  P.  had  no  funds  in 
bank  to  meet  his  check,  but  was  to 
make  it  good  by  the  deposit  of  the 
county  collector's  check,  he  there- 
by received  no  money,  for  which 
his  sureties  of  1873  are  liable. 
Patterson  ads.  Inhabitants  of  Free- 
hold, 255 

2.  Sureties  for  the  fidelity  of  a  person 
in  an  office  of  limited  duration  are 
not  liable  beyond  that  period,  nor 
are  they  liable  for  past  defaults, 
unless  made  so  in  terms.  lb. 

See  Bonds,  11. 
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TAXES. 

1.  Under  the  8th  section  of  the  act 
for  equalizing  assessments  for  taxes 
in  the  county  of  Hudson,  (Laws, 
1873,  p.  794,)  notice  must  be  given 
to  the  tax-payer  before  the  com- 
missioners decide  that  his  assess- 
ment shall  be  increased.  State, 
Hoboken  Land  and  Improvement 
Co.,  pro^'.,  V.  Anderson,  82 

2.  The  shares  of  capital  stock  of  The 
New  York  and  Long  Branch  Rail- 
road Company,  in  the  hands  of  a 
stockholder,  are  exempt  from  tax- 
ation. State,  Longstreei,  pros.,  v. 
Jones,  83 

3.  A  resolution  of  the  county  board 
of  commissioners,  &c.,  under  the 
act  of  April  4th,  1873,  (Laws,  1873, 
p.  794,)  to  the  effect  that  the  West 
Hoboken  book  of  assessment  upon 
real  estate  be  increased  at  the  rate 
of  fifteen  per  cent,  upon  the  total 
valuation  of  real  estate  in  said 
township,  set  aside.  1.  Because 
the  commissioners,  having  failed 
to  arljudge  that  the  value  of  the 
whole  property  contained  in  the 
duplicate  of  that  township  was  rel- 
atively less  than  other  property  in 
the  county,  were  not  authorized  to 
act.  2.  Because  the  per  centage 
was  added  to  the  total  amount  of 
valuation  of  real  estate,  and  not  as 
it  should  have  been,  to  the  total 
value  of  the  whole  property  con 
tained  in  the  duplicate.  State, 
West  Hoboken,  pros.,  v.  Anderson, 
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4.  To  entitle  a  person  assessed  to  a 
reduction,  he  must  deliver  the 
statement  required  by  section  twen 
ty  of  the  act  of  1866  to  the  assessor 
personally,  or  at  his  office,  or  at 
his  dwelling,  with  a  proper  person. 
Nothing  but  unavoidable  inability 
to  effect  such  delivery  will  afford 
an  excuse,  and  empower  the  com 
missioners  of  appeal  to  entertain 
the  application  for  a  deduction. 
State,  Rabbins,  pros.,  v.  Treasurer 
of  Merchantsville,  212 

5.  Where  a  railroad  company  have 
completed  their  road  and  appenda 
ges,  so  far  as  is  at  present  contem 


plated,  at  their  several  stations, 
the  land  lying  outside  the  roadway 
limitation  of  one  hundred  feet,  not 
being  in  actual  use,'  nor  in  present 
contemplation  of  use  by  the  com- 
pany, is  liable  lo  taxation.  State, 
Cape  May  &  Millville  R.  R.  Co.  v. 
Collector,  &c.,  270 

6.  Railroad  corporations  are  not  liable 
to  be  taxed  for  the  land,  not  ex- 
ceeding the  width  prescribed  by 
the  charter,  over  which  they  are 
authorized  to  lay  out  their  road ; 
nor  for  buildings  erected  thereon, 
if  convenient  for  the  uses  to  which 
the  road  can  be  applied  under  the 
charter.  lb. 

7.  The  board  of  assessors  in  appor- 
tioning the  state  and  school  tax 
among  the  several  townships  in  a 
county,  must  distribute  it  accord- 
ing to  the  value  of  the  property, 
after  deducting  debts,  as  shown  by 
the  duplicates  of  the  assessors  of 
the  several  townships  of  the  then 
present  year,  and  not  of  the  pro- 
ceed ing  year.  State,  ex  rel.  Skirm, 
V.  Cox,  Collector,  302 

8.  Lands  held  by  trustees  for  a  church, 
situated  apart  from  the  church  edi- 
fice, do  not  constitute  a  part  of  the 
"  endowment  or  fund  "  of  a  relig- 
ious society,  and  are  not  exempt 
from  taxation.  State,  Nevin,  pros., 
V.  Krollman,  323 

9.  The  act  of  1873,  {Laws,  1873,  p. 
112,)  applies  by  clear  expression 
to  the  Morris  and  Essex  Railroad, 
and  therefore,  the  general  repealer 
extinguishes  all  the  provisions  in 
the  charter  of  said  company  incon- 
sistent with  the  act.  State,  M.  & 
E.  R.  R.,  pros.,  V.  Comm'r  of  R.  R. 
Taxation,  472 

10.  The  tenth  section  applies  only  to 
railroad  companies  having  irre- 
peable  charters.  lb. 

11.  The  Morris  and  Essex  Railroad 
has  not  an  irrepealable  contract 
with  the  state,  and  is,  therefore, 
subject  to  taxation,  under  the  act 
of  1873,  without  its  consent.        lb. 

12.  An  endowment  of  a  religious  so- 
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ciety,  college,  academy,  seminary 
of  learning  or  public  library,  con- 
sisting of  land,  is  not  exempt  from 
taxation  by  the  fifth  section  of  sup- 
plement of  April  11th,  1866,  to 
the  "  act  concerning  taxes."  State, 
Nevin  v.  Kr oilman,  574 

See  Action,  1,  2. 
Certioraei,  5. 
Definitions,  1. 
Township. 


TOWNSHIP. 

Upon  the  minutes  of  the  proceedings 
of  the  town  meeting  of  the  town- 
ship of  W.,  it  appeared  that  the 
sum  of  $400  was  to  be  raised  for 
township  purposes,  and  "  for  notes 
and  bonds,  to  be  left  to  the  com- 
mittee." Under  this  authority  the 
committee  ordered  $1212  to  be 
raised.  Held — that  the  town  meet- 
ing could  not  delegate  its  authority 
to  the  township  committee.  State, 
Wharton,  pros.,  v.  Rosier,  Col- 
lector, 308 
See  Surety. 


VERDICT. 
See  Practice,  11, 

WAIVER. 

See  Escape. 

Insurance,  10,  14,  15. 

WARRANTY. 

See  Sale. 

WEST  JERSEY  RAILROAD. 

The  legal  terminus  of  the  road  of  the 
West  Jersey  Railroad  is  not  its 
junction  with  the  tracks  of  the 
Camden  and  Amboy  Railroad 
Company,  but  a  place  near  the 
Delaware  river.  Stale,  W.  J.  R. 
R.  Co.,  pros.,  V.  Receiver,  &c.,     299 
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